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” PREFACE — 


This volume of Decisions of the Department of the Interior covers 
the period from January 1, 1959, to December 31, 1959. It includes 
the most important sdiiniarative decisions and legal opinions that 
were rendered by oflicials-of the Department during the period. 

‘The Honorable Fred A. Seaton served as Secretary of the Interior 
during the period covered by this volume; Mr. Elmer F. Bennett 
served as Under Secretary; Messrs. Fred G. Aandahl, Roger C. Ernst, 
Royce A. Hardy, and Ross L. Leffler served as Acsistant Secretaries 
of the Interior; Mr. D. Otis Beasley served as Administrative As- 
sistant Secretary: and Mr. George W. Abbott served as Solicitor of 
the Department of the Interior. 

This volume will be cited within the Department of the Interior 
as “66 J.D.” 


. Secretary of the Interior. 


II 


Errata 


Page 46—Footnote 8, last line, ASBCOa should read ASBCA. 

Page 52—Last paragraph, line 8, sec. 251.14 should read sec. 257.14. 

Page 151—Fourth paragraph, line 12, Columbia Carbon Co., Liss, should 
read Columbian Carbon Co., Liss. 

Page 260—Third paragraph, line 5, Henry W. Morgan, et al., should read 
Henry S. Morgan, et al. 
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Y BERT AND PAUL SMITH 
, ‘ROGER SMITH | 
A-27769 0 Decided: January 16, 1959 


Grazing | Permits and Licenses: Cancellation and. Reductions 


Where grazing privileges have been allowed for a long period of time upon 
‘the basis, that a. showing. sufficient to satisfy the requirements of the Fed- 
eral Range Code had been made, such grazing privileges will not.be can- 
celed unless there is convincing evidence that the base property upon which — 
the privileges are predicated was not qualified. and that the Been in n grant- 
ing the privileges was clearly erroneous. 

ttiaitae Permits and Licenses: Base Property (Land) : Dependency by Use 


In_ order to. qualify as lands. dependent by use within the meaning of the 
Federal Range Code, it is necessary that land. offered as base property. 
_ Shall -have been used in connection with the same part of the public domain 
only during a substantial part of the qualifying year. of the priority period. 


- APPEAL FROM THE BUREAU OF LAND: MANAGEMENT 


Bert and. Paul Smith have appealed to the Secretary of the In- 
terior from a decision of the Acting Director, Bureau of Land Man- 
agement, dated May 16, 1958, which. affirmed the decision of the hear- 
ing Serine: dated December 6, 1956, which dismissed their appeal 
from the range manager’s determination of the class 1 demand. of 

their base property in the Ruby Unit of Nevada Grazing District 
No. 1, and from the issuance of a license pursuant to that determina-: 
tion: for the 1956 grazing: season. ee Smith 3 is an intervenor in 
the proceeding. 

The appellants are the present owners of base property known. as 
the OX Ranch which, together with another ranch known as the 
North Ranch, was first offered in an application for. grazing privi- 
Jeges in 1935 by the then owner Joseph W. Smith. The total de- 
pendency by: use established by the two ranches during the priority 
period was 2,950 aum’s (590 av’s times 5 months). A dependent 
property survey of the operation made in 1936 determined that the 
OX Ranch produced 57 percent and the North Ranch 43 alee of 
the total forage production of the two ranches. 

“When the two-ranches went into separate ownership, Hicenses were 
issued to the owner of each ranch. 


496067—59-———1 ae . 1 
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In December 1955, the appellants filed an application for use of the 
Federal range between May 1 anid October 1.1056, by a-varying num- 
ber of their livestock for 550 aum’s and requested nonuse for the bal- 
ance of their grazing privileges for range conservation purposes. By 
a decision dated’ April 2, 1956, the range manager informed the ap- 
pellants that the class 1 deena of the OX Ranch was determined to 
be 57 percent of the former.Joseph W. Smith operation less 6.67 per- 
cent land. peuern reduction and a license would be issued to the ex- : 
tent of 600 aum’s and 969 aum’s nonuse, for a total of 1,569 aum’s. 
The division of the class 1 demand was based upon the proportion- 
ate share of the total forage production of the ranches. Henry | 
McCleary Timber Co. et al.; A-27146 (November 7, 1955). On May 
8, 1956, the appellants appealed from the Bureau’s adjudication made 
with respect. to the class 1 Federal range demand of.the OX Ranch. 

On August 14, 1956, a hearing was held at Elko, Nevada, before 
a hearing examiner: of the Bureau of Land Management. At the 
hearing the appellants contended that the only property vested with 
dependency by use of the Joseph W. Smith operations during the 
priority period was the OX: Ranch; ‘that the North ‘Ranch was hot 
vested. with any dependency by use; and that the full extent of the 
class 1 grazing privileges should be attributed to the OX Ranch. — 

‘In support of their contention the appellants state that J oseph W.. 
Smith ‘sold the North Ranch to the F. & N. Livestock Co. in 1929; 
that. the F..& N. Livestock Co. held’ the land until’ December 23, 
1932, when J oseph W. Smith repurchased the ranch at a sheriff’s sale 
after foreclosure proceedings ; that there is no proof that any. use 
of the North Ranch was made by J. W. Smith in 1933 and 1934; and 
_ that the. use of forage land of the North Ranch during. the priority 

years ‘(the 5 years preceding June 28, 1934) does not meet the 2-year 
minimum eae of the Federal. Range Code, 43. CFR, at 
Supp., 161. 3(k) (1). 

. The Federal Range Code, 43 CFR, ‘1957 Supp., sy 161. 2(h), provides 
that: 

. (1) “Land dependent by. use” means forage land other than Federal range of 

Such character that. the conduct of an economic livestock ‘operation requires: 

the use of the Federal range in connection with it and. which, in the “priority : 
period”, was'used as a part of an established, permanent, and continuing live- 

stock: operation for any two consecutive years or for any three years of such 

priority period in’ connection with substantially. the same Pee of the public 

domain, now part of the. Federal range. *-* * : OS 


(8) ‘The extent to which grazing licenses. or. permits will be granted on the 


- basis of dependency by use of. land, Shall. be governed by the following :. 


(i) It shall not exceed the average annual: amount of forage customarily and 
properly utilized by the livestock operation computed on the basis of.any two. 
consecutive years or any three years in which use was actually made during the 
‘priority period, whichever is more favorable to the applicant, on that. part of . 
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the ‘publie land which, at the time on re issuance of the license or permit, is 
Federal range. oe 

The ‘Director and the hearing: examiner have concluded that J oseph: 
W. Smith did make sufficient use of the Federal range in 1933 and 
1984 to qualify the North Ranch as land dependent by use, and that 
: there was no substantial evidence in the record to justify denial of 
the grazing privileges attached to the North Ranch. 

- Intheir appeal the appellants have attacked the Director’ S statement 
that: 

It seems reasonablé to : assume, in the absence of anything in. the record. to 
the contrary, that Joseph W. Smith turned his cattle out on the Federal range 
in 1984 at least by May 1 and, if that be true, he used the range for about two 
months during the five months of the 1934 season before ne. passage of the Taylor 
- Grazing Act. 

-There is. no evidence that the Joseph W. Smith operation did not make use 
of the Federal range in the 1934 season and the record itself. gives. rise to the 
assumption that the range was in fact used in that season beginning at least as 
early as May 1. It is also not.questioned that in the year 1934 Joseph W. Smith 
‘owned ‘the North Ranch and used it as a part of his livestock operation. ee 

The appellants specifically deny that Joseph W. Smith made any 
use’ of the North Ranch in 1933 and contend that there is likewise no 
affirmative evidence in the record to show that J oseph W. Smith did 
use the North Ranch as a part of his livestock operation in, 1934. 
In fact, the purport of their argument is that the North Ranch never | 
_ did’earn any dependency by use during the 5 priority- period years 

immédiately preceding June 28, 1984. : 
The intervenor, or his predecessors i in interest, have been. allocated 
grazing privileges on the Federal range from the very beginning of 
the grazing program upon the basis that the use of the North Ranch 
in the priority period was sufficient to satisfy the requirements of the 
. fégulation. Privileges so long recognized will not be canceled unless 
theré’is ‘convincing evidence that the base property upon which the 
privileges are dependent was not qualified and that’ the granting of 
the Pere was ua clearly, erroneous. Earl C. bev} et al., 60 LD. 290 
With this criterion in soind. we now turn to an éxamination of the 
evidence relating to the use of the North Ranch in the priority years, 
Alfred Smith, a witness.called by the appellants, testified that J. W, 
Smith. iagyed 300 to 850 head of cattle to the North Ranch about 
_ April 1, 1933 (Tr. 38, 42, 44), that, prior to 1929, J. W. Smith had 
cueaniained cattle on both ranches (Tr. 41), and that after he reace 
quired the North Ranch, in 1983 and 1934, J. W. Smith operated . 
both the North Ranch and the OX Ranch, ‘and the public domain, » 
and the. Forest Service lands as one unit (Tr. 46, 47). George Smith, 
a-witness for the intervenor, stated that J. W. Smith ran the N orth 
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Ranch as though: it adjoined the OX Ranchi, as one unit, (Tr. 82, 84), 

“and that there were cattle on the North Ranch in 1934. Finally, when o 
J. W. Smith first applied for grazing privileges in an application dated 
March 24, 1935, he listed both ranches as comprising his operation. 
In their appeal the appellants have attempted to show by analysis 
that J. W. Smith could not logically have used the North Ranch in 
the spring of 1933. However, their own witness testified to the con- 
trary and they offered no evidence on which to base any other finding. 
Therefore, I must conclude that the appellants have failed to estab- - 

~ lish that the North Ranch was not used in conjunction with'the OX — 
Ranch for at least part of.one year and all of another. 

The question remains whether the use to which the North Ranch 
was put is sufficient to qualify it under the pertinent regulations 
as land used as part of an established, permanent and continuing live- 
stock operation for any 2 consecutive years of the priority period, 
in connection with the same part of the public domain. (43 CFR, 
1957 Supp., 161.2(k) (1).) 

_ As the Director pointed out, the Department has apnlied: bile rule- 
that use during any season of the priority period must have been a 
substantial one, but not necessarily for the whole of a year. John D. 
Assuras, supra; Auguste Nicolas, 57 1.D. 110 (1940). At the very 
least, on the evidence in the record, the North Ranch was used in con- 
junction with the public domain from sometime in the first half of 
- April 1933 through the end of the priority period on June 27, 1934. | 
Such use constitutes, I believe, a substantial use and meets the Bere 
ment of the regulation. . 

The appellant also seine that the total demand ot the OX 
Ranch and its forage production have been incorrectly computed, 
but he offered no evidence on these points at the hearing. 

Therefore, pursuant to the authority delegated to the Solicitor by 
the Secretary of the Interior (sec. 23, Order. No. 2509, as. revised; 17. 
F-.R. 6794), the decision of the are Director of the Bureau of Land - 
Management is affirmed. 

‘Epwunp aly Farrz, 
- Deputy Solicitor. 


i CALAZONA FERTILIZER COMPANY 
A-27710 | Decided January 19,1959 


' Phosphate Leases and Permits: Generally 


The amendment of the phosphate regulations to omit the minimuni* ‘eXpendi- ~- 
ture requirement did not of itself amend the terms of pending offers of 
sale which included a minimum expenditure requirement as prescribed in. 
the former regulations, nor does the amended regulation prevent the impo- — 
sition of a minimum expenditure requirement in future offers of sale. . 


ac -@ALAZONA FERTILIZER CO. 5 
January 19, 1959 


Phosphate eases and Permits: Leases—Contracts: Generally. 


A. decision. declaring a high bid. at a phosphate lease sale and stating that: a 
lease will be offered to the high pidder but not until the lands are aurey ee 
‘does not constitute an acceptance of the. bid. . 

Phosphate Leases and Permits: ‘Leases—Contracts: Generally 


Where a phosphate lease sale is held with a minimum expenditure require- 
. ment as a condition of the sale anda bid is offered on that basis’ and the 
manager purports to accept the bid free from the minimum expenditure re- 
quirement, the purported acceptance is not an acceptance but a counter 
offer which does not result in a contract. 
Phosphate Leases and Permits: Leases 


Where a vhouthate lease sale is advertised on terms which include a minimum 
expenditure requirement and a bid is submitted on that basis, but ‘after 
the offer of sale is issued and before the date of the sale the’ phosphate 
regulations are amended to eliminate the minimum expenditure requirement, 
the bid will not. .be accepted but’ the. sale will. be readvertised. 

Contests and Protests ets ; 
-. One who does not bid at a lease offering can, as a protestant, call to the De- 
_ “partment’s attention any. irregularities in the handling of the offering. __- 
Federal Employees and Officers: Authority to Bind Government 

The United States cannot be bound by the unauthorized acts of its agents. 


APPEAL FROM THE BUREAU OF LAND MANAGEMENT - | 


Oulasiis Fertilizer Combing has appealed to the Seon of the 
Interior from a decision of the Director, Bureau of Land Management, 
dated April 10, 1958, which affirmed a decision of the manager of the 
Phoenix, Asizona, ined office, dated August 8, 1957, holding in effect, 
that a proposed sale of a phosphate lease (for: which the appellant 
had been declared the high bidder) was without authority and void. 

On October 16, 1956, the manager, pursuant to the provisions of the 
Mineral. Leasing. Act, as amended (30 U.S.C., 1952 ed., sec. 211), and 
the pertinent Pomulations. (43 CFR, Part. 196), authorized publication 
of.a notice of an offer for sale by competitive bidding of a phosphate 

_lease of certain lands located in T. 31 N., R. 14 W., Gand SRM, Ari- 
_ zona. The notice stated that the sale void be hald on December 6, 

1956, at 1 p.m. in the land office at Phoenix, and that a detailed state- 
ment of the terms and conditions of the lease offer could be obtained 
from the manager of the land office. ‘One of the terms of the:lease 
offer set out in that statement was that a minimum expenditure of 
$25,000 on or for the benefit:of Unit 1 and of $75 000: for Unit 2 was: 
required. to be:made‘ during the first 3 years. of: the. leases.. This re= 
quirement, was ‘made pursuant to the pertinent regulation which pro- 

1 The advertisement of ‘the propased lease sale appeared in a. Mohave County newspaper 


on. November 1,°8, 15, and 22,°1956. Copies of the notice of-sale were also mailed on 
October 16, 1956, to a. list of prospective bidders, including Randall Mills. Corporation. 
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- vided that a bona fide expenditure for mine operations, development, 
or improvement purposes of the amount determined by the authorized 


officer. would be a condition of each lease (43 CFR 196.4(a)). A few . 7 
days’ later the Department. on. October 19, 1956, amended the resitla- ‘i 


tion by omitting the minimum expenditure requirement. | (Circular 
1965, filed in the Division of the Federal Register on October 25, 168; 
and published j in 21 F.R. 8217 on October 26, 1956. ) 

On December 6, 1956, the sale was held as aayarticedl At the sale 
the sole bidder was the Calazona Fertilizer Company, whose total bid 
for the. two units was $5,000. — 


On December 11, 1956, the manager. issued a dacdion deciaging: the 


Calazona Fertilizer Company bid to be the high bid and stating that 
a lease would be offered te to the pas bidder at that price. . The decision 
also stated that: 


The high bidder is also advised. that under the amended phosphate lease ‘regu- 


lations, Circular 1965, sec. 196.4, the minimum expenditure as noted under ad 


ferns of the sale and lease will not be required. 


~ On January 23, 1957, Randall Mills Corporation filed: a protest 
with the manager of the Phoenix ‘land office against the manager’s 


decision of December 11, 1956: . The basis of the: protest was thatthe. 


amendment of. the phosphate lease regulations on October 19, 1956, 


effected a material and substantial change in the published terms of the, 


sale, and in view thereof the manager was required to issue and pub- 
lish amended or corrected “Terms. of Sale” and deliver copies thereof 


to the prospective bidders. The protest also alleged that Randall 


Mills Corporation would have made .a monetary bid in excess:of the 
Calazona bid had it been aware of the elimination of the $100, 000 
minimum expenditure requirement. 


Following receipt of the protest and an answer tuntste by the Cala- 


zona Fertilizer Company, the Administrative Assistant Secretary of 
‘the Department requested an opinion of the Comptroller com of 
the United States on the question presented.. 

By a decision dated May 3, 1957 (36 Comp. Gen. 7 59), the Cone 
troller General held that “since the award purportedly made on De- 
cember 11, 1956, in favor of the Calazona Fertilizer Company, was not 
made in acrordanie: with the-stated terms of the offer, the said award 

- should be canceled forthwith as unauthorized.” ae 
+ In accordance with the Comptroller General’s opinion, on August 8; 8; 
1957, the manager canceled the award to the appellant and authorized 


a refund of the bonus bid of $5,000.. A right.of appeal to the Director 
was allowed. On September 8, 1957, the appellant filed a. neue oe 


appeal to the Director from the manager’s decision. 
_ The main thesis of the appeal to the Director was that the: notice Sue 
the amended regulation when published in-the Federal Register was 


notice to the entire public of the amendment of the regulation and 
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| chee was no necessity for personal notice being given 7 any person of 
the. change in the regulation. The appellant contended. that the 

pertinent statute is section:7. of the-Federal Register Act, as amended 
(44 U.S.C., 1952 ed., sec. 807), which states in part: 


No document required under section 5(a) to be published ‘in the Federal 
Register shall be valid as against any person who. has not had actual knowledge 
thereof until the duplicate originals or certified copies of the document shall 
have been filed with the Division and a copy made available for public inspec-: 
tion’ as provided in section 2; and, unless otherwise specifically provided by 
statute, such filing of any docunient: ‘required or authorized to be published 
under section 5, shall, except in cases where notice by publication is insufficient. 
in law, be sufficient to give notice of the contents of such ay to any person 
subject thereto or affected thereby. Pace se ; 

_ Since the amendment of the Department’s re was duly pub- 
lished j in the Federal Register (supra), the appellant argued that the” 
publication was notice of the change to Randall Mas Comporation 
and any interested bidder. 

‘In his decision the Director conceded the point that sebication: of 
the amended regulation in the: Federal Register may have constituted 
notice thereof to all prospective bidders, but he pointed out that since 
the revised regulation is silent as to its effect on outstanding offers of 
leases: and ‘does not appear necessarily to constitute a prohibition 
against inclusion of the previous requirements in leases thereafter to 
be-awarded under outstanding offers, he was unable to agree that such 
publication of itself amended the poe of the “hen outstanding 
_terms’ of sale. 

In its appeal to the Sonreiaey the Salah contends that, although: : 
tte Director’s decision admits the force and validity of section 7 of 
the Federal Register Act, it “reaches an inequitable conclusion by 
enlarging upon the meaning and the intent of the statute.” The appel-. 
lant makes no attempt to point out in what respect the Director’s - 
conclusion is inequitable, nor in what manner the meaning and intent 
of the statute have been enlarged. 

In my opinion the Director correctly sebilided that under the 
factual situation presented in this case, i. e., the lack of any statement 
in the revised regulation as to whether or not the amendment of the 
regulation constituted a prohibition against inclusion of the previous 
requirement;,1n leases thereafter to a awarded under outstanding 
- offers, the. publication of itself did not amend the outstanding terms of 
sale. In his decision of May 3, 1957, Supra, the Comptroller General 
— also stated that: 


a since the revised Van Hon is gilent as to its effect. on: - outstanding 
offers ‘of leases, and does not appear necessarily to constitute a prohibition. against 
the inclusion of the previous. requirements in leases thereafter to be awarded 
under outstanding offers, we do not feel that its publication constituted an auto- 
matic amendment of the terms of the offer of October 16. (36 Comp. Gen. 761.) 
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, ereheenaes the removal of the compulsory minimum expenditure 
_ requirement from the regulation did not mean that such a requirement 
could. not be. imposed in a proper case. The authorized: officer at 
- all times -had the authority to make the offer to lease subject to terms — 
and conditions specified i in the notice of lease offer. 43 CFR, 1957 
Supp., 196.10. ~ 

In other words, Circular 1965 ia not make it improper. for’ igase: 
offers to contain a minimum expenditure requirement ; it only elimi- 
riated the requirement as an obligatory condition of a. lease offer. 
Therefore, the publication of Circular 1965 could not of itself by any 
means be deemed to be an amendment of the terms of the sale. . 
The case then comes to this: On December 6, 1956, the date of the 
sale, the terms of the sale remained as originally published, including | 
the requirement for a minimum expenditure. It was on those terms 
that bids. were to be made and accepted. Indeed, inconsistently with 
its argument based on the Federal Register Act, the appellant states 
that it was unaware that no minimum expenditure requirement was 
to be made until after its bid had been accepted. The appellant’s bid, . 
therefore, must be ‘presumed to have been made on the. basis of the. 
terms of the sale as published. 

_ The question then is whether there was an acceptance of appellant’s 
bid on that basis. so that a binding contract ensued. Here the ap- 
pellant shifts its position and-demands that a contract be given to it 
“as originally awarded,” in other words, without the minimum ex- 
penditure requirement. 

The answer to this demand is beotuiae ‘First, the manager’ s de-. 
cision of. December 11, 1956, did not award a lease to the appellant. 
The decision stated that other than. the appellant’s bid of $5,000 no 
other bid had been received, that. accordingly. the $5,000 bid was de- 
clared. the high bid, and that “the lease will be offered to the high 
bidder at that price. » The decision also stated that: 

‘Inasmuch as the SH%4 sec. 16, T. 31 N, R. 14 W., @ & ae is the only 
portion. of the land that is surveyed, no lease will be. offered, and compliance 
with 43 CFR 196.4 as to the bonds and the first year’ Ss rental under sec. 196.12(b) 
will not be required until @ survey is made at the expense of the Government. 
A survey will be requested immediately. [Italics supplied. J 

Secondly, even if the manager ’s decision is considered to have been 
intended to be an acceptance of the bid, it could not have had that 
effect because it stated that the minimum expenditure as noted in the 
terms of the sale would not be required. It isa. fundamental principle 
of law that in order to create a contract an acceptance must be “un- 
equivocal” (Restatement, Contracts, §-58 (1932)), “positive. and un- — 
ambiguous” (1 Williston, Contracts, § 72, Rey. ed. 1936), and “must 
comply exactly with the ‘requirements ‘of the offer” (Restatement, 
Contracts, § 59 (1982)). Zselinv. United States, 27 ik U. 8. 136 (1926); : 
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United States. v. cBeGinmaibesis 75 Fed. Supp. 137 (DOM y. 1947 ); 
appeal dismissed 168 F. 2d 749 (2d Cir. 1948). Unless an-acceptance 
is unconditional.and:without?variance from the offer it is of no legal 
effect as an acceptance and operates as a rejection and a counter offer, 
and a qualified. acceptance or a new proposal rejects the original offer. - 
Peerless Casualty Company v. H ousing AO of 0 azelhurst, 928 
F, 24-376 (5th Cir. 1955). 
The decision of December 11, 1956, aioli the appellant contends . 
was an acceptance of its offer, was ee “positive and unambiguous” 
- and did not comply exactly with the terms of the offer. Under the 
circumstances, it can only be considered a declaration of the fact.that 
_ the appellant was the high bidder at the sale, or a counter offer ; in 
either event no contract resulted therefrom. 
The appellant next argues that it has suffered “severe aang: in 
_ promoting the lease from December 11, 1956, to January 23, 1957.” 
~The appellant does not attempt to explain. ‘the exact nature of the 
“severe damage” alleged to have been suffered or to evaluate the dam- 
age in dollars and cents. It is contended that this severe damage . 
-was suffered when the appellant acted in good faith upon the decision 
of the manager dated December 11, 1956. As previously. pointed out, 
_ the decision ‘of December 11, 1956, stated that inasmuch as only. one 
» quarter section of the lands to be led. had been surveyed ‘ ‘no lease 
‘will be offered” and the high bidder was not required to post, the bonds 
or pay the first year’s rental until such time as a survey: is made. No 
survey was made between December 11,.1956, and J anuary 23, 1957, 
and, of course, no lease was offered during that time. Thus, all action 
on the lease was specifically declared to ‘be held in suspense pending 
the required survey. Therefore, any expenditures made or damages’ 
suffered as a result of reliance on the manager’s decision. are e difficult 
- to comprehend, as well as being unjustified. : 
The appellant next complains that the. ‘protestant, Randall Mills, 
delayed a full 41 days before filing a protest, that had no protest been 
filed it is conceivable that the lease would. have been granted, and 
that. the question here for determination would never have been 
_ presented. 
' THis contention is without merit. Randall Mills Géxpandtton was 
not..ans appellant from. the manager’ s decision of December 11, 1956. 
It appeared as a protestant, and. in ‘that capacity, it. can. call i the 
Departments attention any irregularities in. its proceedings at any 
time. ‘See Floyd A. Wallis, The California Company, 65 I.D. 417 
(1958) ; Lucille Mines, Ine., A-27558 (June 6, 1958); United. States 
Steel Corporation, 63 I.D. 318 (1956). The Department can always 
consider the question of its lack of authority to act no, matter how 
the matter is brought to its attention. =) ohn J. Farrelly et al., 62 1. D. 
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1, 4 (1955), reversed on other ‘grounds, Farrelly v. McHay, C.A. 
3057-55, U.S.D.C. for the District of Columbia, “October 11, 1955. 

_F nally: the appellant asserts that: _ 

‘Tt is axiomatic that the act of the agent nih aes principal’s = 
ness isthe act of the principal. - ‘The error of the agent here, and appellant 
- denies that it. was in: error, cannot be placed as a burden on the appellant.. ~ 

The simple answer to this contention is that the United States'can- 
not be bound by the unauthorized acts of its agents. Cf. Federal 
Crop Insurance Corp. v. Merrill; 382 U.S. 380, 383-384 (1947) ; use 
iam H. Boyd, Clarence Virgil West, A-97440 (June 3, 1957). 
it has been determined that the manager did not accept ne 
offer and was without authority to accept a bid on terms materially 
changed from the terms-of the sale, it is impossible to conclude that 
the United States is committed to issue a lease to the appellant . 
omitting the minimum expenditure requirement. 

Since the manager’s declaration of the high bidder and award of 
the lease were invalid, the question remains as to whether Calazona’s 
bid should be accepted as made. The regulation pursuant to which 
the sale was held reserves to the United States the right to reject. all 
bids (48 CFR, 1957 Supp., 196.12(b)). It is now possible to offer the 
land for lease without a minimum expenditure requirement and an 
offer so made would doubtless draw a wider response from prospective 
bidders. Therefore I believe it is in the interest of the United States 
to cancel the sale ? and to proceed anew to offer/the lands for lease by | 
competitive bidding under, the current regulation. 

In commenting on the purpose. of the statutory. requirement of 
advertising for bids, which in this case is required by section 9 of the ~ 
Mineral Leasing Act, as amended (30 U.S.C., 1952 ed., sec. 211), the 
Comptroller General has said: . . 

* * * the purpose of. the atntory. requirement of advertising ‘for bids in 
matters of this type is to secure’ ‘free and open competition among bidders in order a 
that the needs of the Government may be supplied upon the most advantageous 
terms ‘available and to give all persons an equal right to compete for Govern- 
‘ment business.. To insure to the Government the benefits of ‘such competition it © 
is essential that awards of contracts. be fairly made upon the basis of the essen- 
tial requirements of the specifications submitted for competition. While. the 
Government reserved the right in the invitation for bids to waive any informality 
in bids received, the informalities which may be waived are those of form and 
not-of substance, or some immaterial and inconsequential defect in or variation of 
- a bid from the exact requirements. of the advertised invitation and specifications, 

* * * 30 Conip. Gen. 179, 182. (1950). a 


In commenting 0 on 1 the facts 1 in, this case the Comptroller General 
stated : : a 


* * # Not only would the basic reqiirement in the cpieation that a ‘minimum 
expenditure of at least $100, 000 be made in ea first three years of the proposed 


2 of. CO. 0. Thomas, A-27880 (November 7, 1966). 
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phonplints Tease tna to. decranes the amount of any. nteposat submitted. in re- - 
sponse to the Government’s original lease offer, but it also would tend to eliminate \ 
those bidders who might be unwilling to obligate themselves to invest the epeciied 
amount of capital for the development or improvement. of the lands. 

- Therefore, considering the importance of Circular No. 1965, and its impact not 
only upon the number. of bidders likely to be interested, but also upon. the bid 


prices reasonably to be. anticipated, it would seem that its immediate -publication. we 


and release to the prospective bidders as an amended term or condition of the - 
proposed “léise was-a prerequisite to any valid offering of Government-owned 
phosphate lands for lease under the terms uF the revised resulasone : (86 Comp. 
Gen. 756, 761 (1957). ,) . 
Accordingly, for the reasons stated herein, it is concluded that there 
was no error in the Director’s decision and decisions below were correct. 
Therefore, pursuant to the authority delegated to the Solicitor by 
the Secretary of the Interior (sec. 28, Order No. 2509, as revised; 17 
E.R. 6794), the decision of the Director, Bureau of and Management, 
is affirmed. . 
“Epuconp T. Fritz, 
Deputy Solicitor. 


MAX BARASH 
i, 2 ‘THE TEXAS COMPANY | 
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Oil ead: Gas Leases: Cancellation 


Where the District Court directs the actos to issue an. oil ae gas leans ra " 
-an offeror for land covered by an outstanding oil and gas lease, the latter 
must be canceled so that ai eee vad can comply with the or ‘der of the Count 


RECONSIDERATION oF DEPARTMENTAL DECISION 


In Bi: decision dated February 14, 1956 ( 683 LD. 51), the Department 
held, in effect, that competitive oil and gas leases issued to The Texas 
Company (BLM_A: 034714 and 034715) were properly issued and that 
it was Necessary to reject a conflicting noncompetitive offer to lease for 
oil and § gas (BLM-~A 034282) filed by Max Barash. The facts are e fully 
set out in that decision and need not'be repeated here. 

Thereupon Barash filed a suit. against the Secretary, Max Barash v. 
Douglas McKay, Secretary of the Interior, Civil Action No. 939-56, 
United States District Court for the District of Columbia, in which ie 
asked for a review of the defendant’s action and that the Secretary 
. be. ditected to cancel the leases isstied’ to The Texas Company and to- 
issue ‘a lease to him. "The Texas Company was not made and did not 
become a party to this suit. | 
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On June 138, 1957, the erat Court, upon. cross jagtions for sum- 
mary judgment, entered judgment for the Secretary and dismissed the 
suit. Upon appeal the Circuit Court reversed and remanded the case 
for further proceedings in accordance with its opinion Maa Barash x. 
Fred A. Seaton, Secretary of the Interior, United. States. Court of 
_ Appeals for the District of Columbia. Cireuit, No. 14069, April 2s 
1958). The Circuit Court concluded its opinion ‘thus: 


- * * & Tn the absence of The Texas Company asa party in the present case 
we do not now order cancellation of any of the Secretary’s leasing agreements 
with The Texas Company. We leave to the District Court, in further-proteeditigs 
consistent ‘with this opinion, the resolution of issues relating to.those agreements. 

Thereafter Barash filed a motion in the District Court for a judg- 
ment.in accordance with the opinion and judgment of reversal rendered 
by the Circuit Court. In a judgment dated December 18, 1958, and 
entered January 5, 1959, nune pro tune as of December 18, 1958, the 
District Court rere | its judgment entered June 13, 1957, reinstated 
plaintiff’s motion for summary judgment, overruled defendant’s mo- 
tion for summary judgment, granted plaintiff’s motion for summary 
judgment, and directed the Secretary to reinstate plaintiff’s applica- 
tion BLM-—A 034282 and to issue a noncompetitive lease to the plain- 
tiff as the first qualified applicant for the 954. 51 acres of land covered 
by the application. 

_ The District Court ae filed a ‘Memorandum to the Clerk” in aiieli 
it said— hea eee 

-In.the above entitled matter I ‘have sictied the plaintiff's or fend of judgment as 
filed August 15, 1958, as it appears I must. ~ 

. From the standpoint of the Court of Appeals,.as indicated in its opinion (N 0.. 
14069, decided. April 25, 1958), it-was held that The Texas Company -was.not an 
indispensable party, and then the Court went on to.say: “.. . we do not. now 
order cancellation of any of the Secretary’s leasing agreements with The Texas | 
Company.” (p. 7%). Neither does this Court. Whether or not:.the order as signed 
will have that effect in the circumstances may well be so, but that result is nof 
ordered for the very reason that the Court of uae in the circumstances, 
refused to dispose of the matter. 

It is unfortunate that the Court left the case in this clea and what the 
“further. proceedings” consistent with this opinion is, is not clear either. from 
the point of view of this Court « or that of counsel. I leave it in the youre in 
which I find it. 


On January. 8, 1959; Barash filed a-request® ‘with the Secretary that ~~ 
a lease be issued forthwith j in accordance with the judgment of the 
court. : 
_ As the Deparment decision of February 14, 1956, pornind out, 
the Department had issued three separate leases for the lands covered 
by Barash’s application. Of these leases, one, BLM-A 034716, issued 
to Baker and Taylor Drilling Co., was canceled by the Director of 
the Bureau of Land Management end the cancellation became final 
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- upon. atthe failure of the lessee to appeal and one, BLM-A 0347 15, caied ae 


to’'The Texas Company, terminated by operation of law on ‘August 31, 
_ 1958, upon the expiration of its 5-year term. The other Téxas’ Com- 
pany lease, BLM-—A 034714, whose original 5-year ‘term also would . 
_ have terminated on August 31, 1958, has entered an extended term as 
the result of the payment on August 28, 1958, of compensatory royalty 
for the period September 1, 1953, to June 30, 1958. At the same time, 
The Texas Company paid the rental due for the lease year beginning 
September 1, 1958. The payment of compensatory royalty extends 
the'lease for the period during which compensatory royalty is. paid 
and for a minimum period of 1 year from the discontinuance of such 
payment. 30 U.S.C., 1952 ed., Supp. V, sec. 226; 48 CFR 192.8(b). 

Therefore, the lends formerly cosered by eae: BLM-A. 084715 
and 034716 are now, so far as the record before me shows, available 
for leasing and, all else being regular, a lease can . be issued to 
Barash for seh lands. ; 

However, the lands covered by lease BLM-A) 034714 are in a 
different situation, since that lease is still in effect. 

If the. Department were to issue a lease to Barash now for this 


land, there would be two leases outstanding for the same land. It | ° 


is well established that the Department will not knowingly allow 
conflicting rights to the ‘same land to be created (see Union. Oil. 
Company et al., 65 I.D. 245, 253 (1958)) and that where two leases 
have inadvertently been issued for the same land, one must be. can- 
 celed. Fred A: Seaton v. The Texas Company, United States Court 
of Appeals for the District, of Columbia Circuit, No. 13636 (May 
8,1958). 

Furthermore, so long as an oil and gas lease is outstanding sia 
of record, whether void or voidable, it segregates the land and the 
land is not available for further leasing until the existing lease is 
canceled and the cancellation noted on the tract books. Joyce A. 
Cabot et at., 63 I.D, 122 (1956) ; RB. B, Whitaker et al., 63 LD. Cte 
(1956) ; Margaret A. Andrews et al., 64 I.D. 9 (1987). 

Thus, it is evident that although neither the. Circuit Court ‘nor 
the District Court directed the Secretary to cancel lease BLM—A 
034714, the. District Court with full knowledge. of the existence of 
lease BLM-A 034714 directed the Secretary to issue a Tease to. Barash _ 
for the same land. | 

The Circuit Court forbore to. direct cancellation of this lease be- 
cause The Texas Company was not before it. 

. However, The Texas Company is before the ‘Secretary and its 
lease. is subject to his jurisdiction. Since two oil and gas leases 
cannot be issued for the same: land, and the Secretary has been 
| directed to. issue a lease to Barash, it follows that lease BLM-A 
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034714 must be canceled so. that the: Secretary zoey pony pu 
the order of the District Court. 

Accordingly, The Texas Company is given. 30 days from veipt 
of this decision to show cause why lease BLM—A 034714 should not 
be canceled, ee which the lease will be canceled without further 
Bote . | 

Therefore, ssineadutes to. ‘the authority deleghiad: to ihe: Solicitor 
by the Secretary of the Interior (sec. 23, Order: No. 2509,"as ‘re- 
vised; 17 FR. 6794), the decision of February 14, 1956, is vibated: 
as to the lands formerly covered by BLM-—A 034715 and 034716, the 
case is remanded to the Bureau of Land Management for further 
proceedings consistent herewith; and The Texas Company is*di- 
rected to show ‘cause, in accordance herewith, why lease. BLM-A 
0347 14 should not be canceled. 

a: : ' Epmunp T. Frizz, ae 
; | Deputy Soticitor. 


LYNN NELSON 
op ta URANIUM KING CORPORATION 
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Oil and Gas Teasese Cancellation—0il and Gas. Leases: ‘Six-mile Square 
Rule Ee Hee oe 


' A noncompetitive oil: and: gas lease. covering land: in excess of a-6-mile, square . 
issued without . regard | ‘to the departmental . regulation which so limits: the - 

~ area of such leases must be canceled when the violation of the regulation 

. is disclosed and there is pending a qualified junior epplication. for the 


same land. . 
APPEAL FROM THE BUREAU oF LAND: MANAGEMENT . 


gan 'N elson has appealed to the. Secretary of the Interior “froth. = 
a decision of the Director of the Bureau of Land Management « dated 
‘June 11, 1958, which canceled his noncompetitive oil and gas lease 
dated December 1, 1957, issued under section 17 of the Mineral Leas- 
ing Act, as amended (30 U.S.C., 1952 ed., Supp. V, sec. 226). . 

Several offers ‘to lease were filed simultaneously and a drawing 
was held to determine the successful offeror. The lease was awarded 
to Nelson, for certain lands in San Juan County, Utah, which com- 
prise approximately all of section 31, T. 87 S., R. 22 BE. S.L.M. 
(except the NIANEY, and the NEYNW,), and the SE, of sec- 
tions. 5, 8, 20, and 29, T. 38 S., R. 21 B.S.U.M. Uranium King | 
‘Coporation appealed "from the rejection of its simultaneously filed 
offer, which covered only the last four quarter sections, alleging that 
the land included in the appellant’s lease was not within a 6-mile 
square as eae by departmental regulation 43 CFR 192.49 (d). 
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The Director found by reference to the official plats of si survey Pr field 
notes. that the appellant’s. lease (Utah. 025667) covers. lands exceed- 
ing the 6-mile limitation by approximately 99.44 feet and, accord- 
ingly, canceled this lease. 

On. appeal to. the Secretary, the appellant renews the. arguments 
presented to the Director. that the leased land is within a 6-mile — 
_ square and that the Department. lacks authority to cancel: the lease. 
_ for want of statutory authorization to ome! for violation of.a regu: 
lation. | 


Whether the lands pple for be the appellant and Méinded | in 


his lease fall within a 6-mile square depends upon. the length of the 
west boundary of sec. 31, T. 37 S., R. 22 E., S.L.M. The appel- 
lant apparently relied upon a dependent resurvey of the west bound- - 
ary of the township, the plat of which was accepted on November. 
18, 1949, to ascertain the distance. The plat shows the south half 
of the west boundary of sec, 31 to be 39.37 chains in length and 
the. north half to be 39.86 chains. in length. Subsequently, a de- 
pendent resurvey was made of the.east boundary of T. 37°S., R. 
21 E., the adjoining township on the west.. In surveying the saab 
boundary of sec. 36 of that township, which is also the west boundary | 
of sec. 31 in T. 87 S., R. 22 E., it was discovered that an error 
had been made in measuring the length of the ‘south half of the 
common boundary and that the distance was actually 39.98 chains 
instead. of 39.87 chains. The discrepancy of .61 chains comes to 
40.26 feet. The plat of survey of T. 37 S., R. 21 E., which. was 
accepted on May 11, 1953, shows the cogrected distance of 39.98 
chains. 

On the basis of the correct distance of 39. 98 chains, the lands included 
in appellant’s lease extend beyond a 6-mile square by some 22.44 feet. 


Tf the incorrect distance of 39.87 chains is used, the lands would fall 


within .a.6-milesquare. 

The pertinent’ ‘portion of. the applicable departmental regulation, 
43 CFR 192. A2(d), providesthat: 

* = * Bach offer must describe the lands by legal subdivision,’ section, town- .. 
ship, and range, if the lands are surveyed, * * * and must :cover only vende 
- entirely within a six-mile square. 


Another regulation, 43. CFR 192 4212), oroides® 


(1) * * * An offer will be rejected and returned to the offeror and will afford 
the applicant no priority if: (i) * * * the lands are not entirely within a 6-mile 
square, * * * 

The printed lease form (No. 4-158, Fifth Edition (September 
1954) ), which also constitutes an offer to lease and was used by the © 
parties here, states in item- 2 of the ie a Instruction on the back of 
such form that: | 

“All of the land aust be within a 6-mile square. ” 
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ppereerepe 9 of the General Instructions provides in pertinent part: 


“The offer will be rejected: ‘and returned. £05 the» offeror: and: will. aftord ithe... 
applicant no priority if: (a) The land description is insufficient to identity the 
lands or.the lands are not entirely within a 6-milesquare. * * * — 

_. This, Department has consistently held that an offer to lease lands 
not entirely within a 6-mile square is subject to rejection because of 
the violation of the regulation and instructions. Adah G. Macauley, - 
A-26419 (September 3, 1952) ; Harl W. Hamilton, 61 1.D..129 (1953). 
' Accordingly, it appears that the manager ought to have rejected: the — 


a appellant’s lease offer in this instance. 


-But the question presented by this appeal i is whether after a ieaee 
has been issued in violation of a departmental regulation it must be 
canceled because of such violation in the absence of any statutory cause 
for cancellation. In Zarl W. amilton, supra, the Department ob- 


served that “As a matter of law, there is no requirement that a lease 


must be canceled if a departmental regulation or an ‘instruction’ of - 

the character here involved is violated, ” and refrained from directing 
cancellation on the grounds that the issuance of the lease did not 
prejudice the rights of any other person and that the excess of the 
lands covered: by the lease over the 6-mile square limit was small. 
Since that time, however, the question of the necessity for cancellation 
of a lease because of the violation of a departmental regulation i in. the | 
issuance of such’ lease has been presented to a Federal court and 

answered in the affirmative. In McK ay V. Wahlemmaier,. 226. F.2d 35 
(C.A.D.C. 1955), the offeror to whom the lease was awarded filed an 
offer i in competition with, and without revealing his connection with, 

a corporation of which ho was president and owner of 23.7 percent of 
the capital stock, stating - in his accompanying affidavit that he did 
so In good faith and on his own behalf and for his own use and benefit 
and not in behalf of any other person, association or corporation, either 
directly or indirectly. He did not list his interest in 20 oil and gas 
_ leases covering 9,436.84 acres of public land held: by the corporation, 

although a departmental regulation, 48 CFR, 1946 Supp... 192:42 (¢)., 

- required all offerors to list their holdings or their | proper ‘proportion. 
_ of group holdings in oi] and gas leases of public lands. It was shown, 
however, that the stockholder? S proportional share of the acreage of 
the leases held by the corporation, did not exceed the maximum permis- 
_ sible acreage. Nevertheless, in the course of its opinion, the court 
= said (at page 43): _ 

It is argued that, since the Secretary devised the aes ia Hog. he alone has 
the right to say what the consequences of Violating it shall be, _Whether that is 
80, ‘we need not decide. The Secretary is ‘bound ‘by his own regulation So. long 
as it remains in effect. He is also bound, we think, to treat alike all violators 
_ of his regulation. He may not justify, simply by saying the violation is unim- 


portant, his departure in a single case from an otherwise consistent: policy of - 
rejecting applications which do not conform to the régulation.. 
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The court ordered cancellation of the lease. Cf. cK. CNM V. Seaton, 


~ 2593? 94'780°(C.A.D.C. 1958). 


“It. appears, therefore, that in this case, where the tights ‘of a third. 
party are involved, the Secretary is likewise bound to regard violation 
of a regulation which disqualifies an offer to lease.as ground for 
mandatory cancellation of a lease wee has been issued. without regard. 


‘to such ‘violation.2 © — 


. The.appellant seeks:to and ihe effect of ‘his. eolutiga of the regula— 
tion by contending that, as he was applying“for ‘land.(sec..31) in T.. - 


~ 387S., R. 22 E., he was entitled to rely upon the plats of survey relating 


to that towtiship and should not have to refer to surveys of other 
townships, such: as the adjoining T. 87 S., R. 21 E. This argument. 


might have merit if the fact at. issue concerned something com- 


pletely -within. the exterior limits of the township. But here it. does. 


not. It relates to the length of a. portion of a boundary which is. 


common to two townships. Asa matter of precaution, the appellant. 
would have been well advised to check the surveys of both townships: 
to see if discrepancies existed. Except for a minor saving in filing fees: 
and number of offers that must be submitted, there is no advantage to 
be gained by cramming all the land that an applicant. wants within 
the extreme limits of a 6-mile square. He can practically as easily 
include the land. in two offers. Adah G. Macauley, supra:. If he chooses:. . 
to stretch his offer to the limit, he must abide the consequences of error 
or his: part in determining the limits of the 6-mile square. 

‘Therefore, pursuant to the authority. delegated. to the Solicitor by 
the Secretary of the Interior (sec. 28, Order No. 2509, as revised; 17 
F.R. 6794), the. decision, of the: Director of une Bureau. of Land 
Management is: ees ihe af ae 
: ; , puis T. Teivtie ary 

Deputy Solicitor. 


UNITED STATES | 


| ‘KEITH V. O'LEARY ET AL. . ‘ 


AOL ‘Decided January 21, 1959 = 


Wining Claims: Teennigation of Validity—Administrative Picoelire Aét: 
Decisions-—-Administrative Procedure Act: Hearings Examiners: 


A decision declaring-a mining claim null and void will be ‘affirmed where the 
_ decision is based on. Substantial evidence submitted. at a hearing held in 
accordance. with the provisions of. the Administrative Procedure: Act: and 


| The affirmance of the Director’s decision is predicated on the assumption ‘that Uranium ; 


King Corporation is 2 qualified applicant for the lands involved. . If it is moh the appel- ; 
lant’s: Jease could be allowed to stand under the Hemilton decision, supra. 


oa 
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presided at by an examiner “qualified aie the act, and there was no error 
vin the conduct of the proceeding or in -the decision invalidating the aim. 


| APPEAL FROM THE BUREAU OF LAND MANAGEMENT 


- Keith V. O'Leary and Donald K. Moore have appealed to the “Séore- 
tary of the Interior from a decision of June 19; 1958, by the Director 


of the Bureau of Land Management affirming a decision: by a-hearing — 


examiner declaring the Kay placer mining claim null and void.::.The 


Kay placer, which was located-by the apyellanie is. seaoaer in’ sec. ’ | 


T.8N., R.13.E., M,D.M., California. 

~The United States contested the validity of the appellate ‘lita 
charging that the land covered thereby is nonmineral in character and 
that minerals have not been. found within the limits of the claim in 
sufficient quantities to constitute a valid discovery On June 19, 1957, 


a hearing on the contest charges was held before an examiner at-‘Sacra- 


mento, California.. By decision of November 22, 1957, the examiner 
declared the Kay placer null and void. 


On this appeal, objection is not made to the merits of ‘Hie examiner's - 


and the Director’s decisions, but it is contended that the examiner who 
held the hearing on the contest charges was without authority or quali- 
_ fication to so act and that the requirements of .the Administrative 
Procedure Act relating to hearings governed by the provisions of the 


act (5 U.S.C., 1952 ed., sec. 1001 et seg.) have not been complied with 


in this proseading. 

The Director’s decision pointed ait that the examiner who; presided 
at the hearing in this case was appointed in accordance with the re- 
quirements of section 11 of the Administrative Procedure Act (supra, 
sec. 1010) which governs the appointment, classification, promotion, 
and tenure of examiners, and with the regulations issued pursuant 
thereto by the. Civil Service Commission (5 CFR, 1957 Supp., Part 
34; see Ramspeck v. Trial Ewaminers Conf., 345 US. 128 (1958) ). 
The assertions in’ support of this appeal consist: of objections: about 
nbehing to substantiate the contention that the relevant statutory and 
_ regulatory provisions have not been complied with in the proceeding 
here under consideration. For example, the appeal asserts that the 
examiner is not independent of agency. control because his decisions 
are subject to reversal by this office. However, section 8 of the Ad- 
ministrative Procedure Act (supra, sec. 1007) expressly permits agency 


review. of examiners’ decisions. Likewise, the assertions to the effect — 


that the status of a hearing examiner is vaguely similar to that-of 
certain other departmental | employees provide no reason for ques- 


tioning the qualifications of the examiner in view of the fact that. 


1The ‘proceedings were Initiated on _ August: 7, 1952, and the course of the procsmjings 
through September. 28, 1956, is detailed in the Department’s decision of that. date. (63 
LD. 341). 
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section 11 vat the:act (supra). expressly requires that the Gpsmtinent 
of examiners shall be-subject to the:civil service ‘and other laws to the 
extent not inconsistent with the act.. All of the contentions advanced | 
for the appellants amount essentially to complaints that the Admin- 
istrative Procedure Act did not create a separate administrative 
tribunal consisting of examiners who are completely independent of 
the executive agencies of the Federal Government, but such objections 
to the provisions of an. act. of Congress are plainly not evidence of a 
failure by this’ Department to comply with those provisions in this ’ 
proceeding, . 

A careful review of the entire record in this case indicates that the | 
hearing under consideration was held in accordance with the require- 
ments of the Administrative Procedure Act, that the examiner who 
presided at the hearing was qualified under the act, that the decision 
declaring the appellants’ claim ‘null and void. was based on substan- 
. tial evidence submitted at the hearing, and that there was.no error 
in. the conduct. of the proceedings. i in this case or in the: decisions de- 
claring the mining claim null and void. 

Therefore, pursuant to the authority deleewar | to the Solicitor by | 
_ the Secretary of the Interior (sec. 23, Order No. 2509, as revised; 17 
~ FR. 6794), the decision of the Director of the Bureau of Land Man- 
agement i is affirmed. 

" Feneai T. ee 
Deputy Solicitor. 
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Oil and Gas Leases: Applications 


The fact that’ ‘public Jand is covered by an outstanding application : ‘for an oil 
‘and gas lease does not render it not available for leasing within the meaning 
of the regulation requiring that, with certain exceptions, an application for ~ 
‘an oil and gas jease include not less than 640 acres. . 


5 Oi and Gas Leases: Applications 


"Lands embraced within an oi) and gas lease offer cease to be lands available 
for leasing within the meaning of 48 CFR 192.42(d) on the date the offer is 
‘signed. by an authorized officer of the United States even though the lease 
does not become effective until the first of the following month. 


‘Oil. and Gas. Leases: Cancellation 


" Where an oil and gas lease is issued pursuant to an ‘application for less ‘aiad 
640.acres which did not include adjoining : lands’ which’ ‘were available for - 
leasing at the time the application was filed, the lease must be canceled 

'. where a subsequent application for the same land jis filed at a time when 
the adjoining lands were not available for pinned and is pending when the 
Jeaset is issued. ue 
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Oil and Gas Leases: Cancellation 


OA noncompetitive oil and. gas lease must: be canceled where ‘the lessee did. not 
file the first proper: eupiiation te for the lands involved.” 


APPEAL. FROM. THE BUREAU OF LAND ‘MANAGEMENT. 


On d anuary 9, 1957, R. S. Prows filed an offer for a noncompetitive 
oil and gas Tease Utah 021062, for a tract of land described ‘as: 


: SEY, sec.19 
|  EWNEY, NESEY, see. 30 
a ‘total of 280 acres allin T. 40 S., R. 18 E., S.L.B. & M., Uiah:. 


The lease offer was rejected by the manager of the Salt Lake City, 
Utah, land office, on February 1, 1957, for the reason that the land 
applied for was “embraced in prior oil aad gas lease U-020574.” ‘This 
lease was issued on January 29, 1957, effective February 1, 1957. _ 

Prows appeaes to the Director, Bureau of Land Management, from 
the: manager’s decision. His appeal was based on the conterition that 
his lease offer was a valid and acceptable application for less than 640 
acres and that the 280 acres applied-for were available for leasing; 
. that Utah 020574 had been an unacceptable application for less than. 
640 acres. because it did not include all lands available for leasing, and: 
that lease Utah 020574 should be canceled and a lease issued to ‘him. | 

In a decision dated March 25, 1958, the Director held that lease 
Utah 020574. appeared to have beste issued in contravention of the 
_ Department’s pertinent regulation, 48 CFR 192.42(d), because the 
land applied for (the same tract that Prows applied for) aggregated’ 


less than 640 acres and was not.surrounded by lands not available for 


leasing. However, the Director pointed out that even though the. 


lease was issued in violation of the regulation; the land being other- 


wise available for leasing, the lease was not issued in contrayention 
of an express provision of the Mineral Leasing Act, as amended. (30 
U.S.C., 1952 ed., sec. 226), and that in such a circumstance the Depart- 
ment has held that a lease is not void. and, in the absence of the inter- 
* yening rights of third parties, will not be disturbed... Arnold R. 
| Gilbert, 68 ID. 828 (1956) ; Hart W.. Hamilton, 61 LD. 129 (1953). 
The Director concluded that since the rights of. third parties were 
not present, lease Utah 020574 would not be disturbed. 

As for the appellant’s application, the Director stated that when the 
application. was filed (January:9,.1957), contiguous lands, the SE14 
sec. 18 and the E1,NEY, sec. 19, were available for leasing, although 
then embraced in oil and gas [ease offer Utah 020833; that’since lands — 


covered ‘by an outstanding application for. an oil and gas lease are _ : 


* 143-CFR 192. 42.(a) ‘provides that an ‘offer for’ a. isoueomnpetttive oil and gas lease must 
be for not more than 2,560 acres-and not less than 640 acres, except where the rule of, 
approximation applies, where the land applied for is in'an approved: unit plan, or where 
the land is surrounded by Jands. not available for leasing under the act. © 


co 
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not thereby vendGned unavailable for leasing within the meaning ‘of 
43 OFR 199.42(d) ‘(Natalie Z. Shell, 62 I.D. 417 (1955) ), the appel- 
lant’s offer did~not comply with* that regulation : -and’-should have: 
‘been rejected ‘for that reason. The Director, accordingly, modified 
the manager’s decision to that extent. : 
_ In his appeal the appellant. contends that the Director’ s decision 
‘is in error for the reason that when his application was filed oil and 
gas lease offer Utah 020333 had already become a lease and, there- 
ioe the contiguous lands in the SE% sec. 18 and El% NE1{ sec. 19 
were not available for leasing. 
‘The records of the Department bear out the sepelinets ‘conten- 
tion. The records show that oil and gas lease offer Utah 020833, on 
“Form No. 4-1158, which is a combination offer to lease and lease form, 
was filed by Paul S. Callister on November 14, 1956. On January 2, 
1957, the acting manager of the Salt Lake City land office. executed 


the lease by signing the form in behalf of the United States under ey 
‘statement on the form that— . | 


This lease for the lands described in item 3 above-is: hereby issued, subject: 
to the provisions of ‘the offer and on the reverse side hereof. 

The lease form stated that the effective date of the lease was Feb- 
‘ruary i, 1957.: This was in accord with the regulation of the De- 
partment, 43. CFR 192.40a, which provides that all noncompetitive 
oil and gas leases, excepting renewal leases, will be dated as of the.. 
first day of the month following the date the lease is signed in behalf 
of the lessor. Thus, lease Utah 020333 actually became a- binding 
instrument with respect to both parties on January 2,.1957, and the 
delayed effective date was adopted only as a matter‘of administrative 


_. convenience to: facilitate accounting: and record-keeping purposes. 
See Charles D. Edmondson et al., 61 I.D. 855, 863 (1954). ‘This is - 
- evidenced also by the-fact that 48 CFR 192.40a provides that upon. 


prior written request a lease may be dated the first of the month 
withm which it is signed. Lease Utah 020333 therefore could have 
been. dated as of January 1, 1957; but no one could contend that it 
became an executed contract prior. to J anuary 2, 1957, the date 1t was 
actually signed by the acting manager. .- 

| Therefore, the lands covered by lease Utah 020333 must: bere con- 
sidered to be leased, lands from January 2, 1957. Lands in-an-out- 
standing lease are not available for desu and need not be included 
within a lease offer to comply with the terms of 48 CFR 192.42(d). 
It. follows that the appellant’s. application was not subject to rejec- 
tion for failure to meet the requirements of that regulation because, 
on the date his offer was filed, January 9, 1957, the lands included 
in lease Utah 020333 were no longer available for eae, Pi 
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On. the other hand, when oil and gas Tease Utah 020574 was filed a 


on December 7, 1956, ‘the lands in the SE14 sec. 18 and. EYNEWY 
sec, 19, although embraced 4 in oil and gas lease offer Utah 020833, were: 
nevertheless available for leasing and should have been. included in 
' the lease offer. Natalie Z. Shell (supra). ~ Clearly, then, as was: 
stated in the Director’s decision, oil. and gas lease Utah 020574 was 
issued in violation of the Department’s regulation, 43 CFR 199.42 (d). 
The question. thus arises’as to whether or not that lease should now 

~ be’ canceled in view of the circumstances. Section 17 of the Mineral 
Leasing Act, as amerided, provides in part that: 
a, * * Where the lands to be leased are not: within any known ‘geclogical 
structure of a producing oil and gas field, the person first making application. 
for a lease who is auehied to hold a lease aes raul be entitled to a lease : 
of such land * * *, 0. -. 

The. Department ne ‘catebaietad the statutory Beas ‘right: 
_ granted by section 17 of the act to be mandatory, and, therefore, that: 
_ ifa lease is to be issued to anyone it must be issued to the first quali- 

fied . applicant. therefor. Consequently, a lease issued in violation of 
this: statutory:. ‘preference..right must be canceled. ola Orrow, | 
 A-27177 (October -10, 1955);-Charles D. Edmondson et ai. , supra; 
~Lransco Gas and. Oi Corhonation, 61 T.D..85. (1952) ; Russell. Hunter 
freay v. Gertrude H. Lackie, 60 I.D, 29 (1947). See also: McKay v. 
Wahlenmaier, 226 F. 2d 35 (C.A.D.C. 1955), wherein the court held 
- that the Secretary must cancel an oil and gas lease issued in violation 
of-a- regulation of the Department. @7. McKenna v. Seaton, 259 K. 
2.780 (C.A.D.C. 1958)... 
The conclusion: reached by the Director at the appellant’s spol 

cation was filed at a time when other lands. were available for leas- 
"Ing has been shown to have been incorrect. ‘The appellant’s applica-. 
. tion -was in fact the’ first qualified application for the land.in ques-- 
~~. tion and.this fact entitles his application: to the preference right 
granted. by section 17:of:the act: Consequently, ‘lease: Utah.020574. 
was issued in violation of‘the appellant’s statutory. preference right, 
even though it was senior in point of time of the filing of the appli- 
cation,: and the Department has-no recourse but to cancel the lease and’ | 


. issue a lease to the appellant, in the epeene of some sao aaa cages 


not appearing on the face of the record. 

“Therefore, pursuant to the authority. aan to the Solicitor by 
the Secretary of the ‘Interior: (sec. 23,.Order No. 2509, as revised; 
17 F.R. 6794),-the decision of the. Director, Bureau of Land Manage- 
ment, is reversed and the case is remanded for ‘further action:1 in‘ ac- 
coed ae with this: decision. wie his : : 

we Rae ONG Epmunp T. Farm, - ae 
Deputy Solicitor. . 
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RUIE B, LUCAS HUGLEY, EXECUTRIX OF THE ESTATE OF 
ROY 0. LUCAS ET AL. 





A-27809 ae ee Decided Eon. 2,1959 
Oil: and Gas Teaser: Rentals 


Where.” an oil: and. gas ‘lease:‘has- ‘peen . canceled, the: pegged ‘petitions - for 
reinstatement. and pays part of the rentals accruing prior to. final action on 

; “the request for reinstatement, and the lease is subsequently reinstated on 
~ the ground that the cancellation was improper, the lessee is not entitled to 
og! refund of. the rentals covering the period between cancellation and rein- 

: statement and ‘is obtgater to pay. any rental accruing ang that well: 


| APPEAL FROM ‘THE BUREAU OF LAND MANAGEMENT. 


Ruth B. Lucas Hugley, exécutrix of the estate of Roy O. ‘Lucas, 
deceased, together with A. K. Wilson, president of Zion Oil ‘Company, 
has appealed to the Secretary of the Interior from a decision of the 
Director of the Bureau of Land Management dated June 9, 1958, 
which affirmed a decision of the manager of the land office at Cheyenne, 
‘Wyoming, dated June 4, 1957, requiring payment of rent for the 10th 
year of a noncompetitive oil and gas lease, Evanston 022220, which 
was issued to Roy O. Lucas pursuant to sectiGti 17 of the Mineral 
Leasing Act, as amended (30 U.S.C., 1952 ed., Supp. V, sec. 226), and . 
refusing a demand for refund of rental payments for the 8th and. oth 
years of this lease. . : 

~The lease in question became éffoctive July 1, 1947, anda in 1959, was 
extended for an additional 5-year term. The manager’s approval of | 
an assignment of a portion of the lease, effective June 1, 1957, continues 
the term of the original | lease and. the assigned portion tou 
May 31, 1959. 

The controversy over rental payments arose in this 3 manner: On 
February. 8, 1954, the manager-mailed a notice to ‘the. lessee,’ Roy O. 
Lucas, of rental payable for the 8th year of the lease ending “5/81/55” 
in the amount of. $981. . A second notice: dated March 12, 1954, and 
received by the lessee on March 25, 1954, reminded him of the require- 
ment for the filing of a bond or prepayment. of the rent 90 days before 
the anniversary date of the. lease. and stated that there’ was. then a. 
- default which, if continued for 30 days, would result in cancellation 
of the lease without further notice. This notice correctly named the 
_ end of the lease year as June 30, 1955. . There was no response from 
the lessee and on June 1, 1954, the manager sent a further notice 
_ phrased in ‘the same words, This notice did not .reach. the lessee 
~ who-was ill in a hospital where he died on June 5, 1954. On June. 
10, 1954, according to the statement of the postmaster, the lessee’s son 
signed : a receipt and accepted the registered mail containing the notice, 
On July 13, 1954, the manager canceled the lease as of Ju une 30, 1954, 
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because of the lessee’s defantt in filing the bond or: repaying the 
annual rental. 

On August 12,1955, Ruth B. Tancas Hugley was s appointed, executrix 
of the estate of "Roy 0. Lucas and on-September 9, 1955, shewfited:a 
request with the manager for reinstatement of the lease. The manager 
_ denied this request. He had previously issued a new lease effective 

- December 1, 1954, in response to an application filed by Olin -C. Brooks 
after the closing of the Lucas case. The executrix appealed-to-the 
Director of the Bureau of Land Management. In a decision dated 
‘April 9, 1957, the Director held that the Lucas lease was improperly 
canceled for want of the required 30-days’ notice of default in per- 
formance of the terms of the lease since the lessee was not in default 
on March 25, 1954, and the subsequent notice dated June 1, 1954, was 
' not served upon the lessee or his authorized representative, ordered the 
continuation of the lease in the name of the executrix, and canceled the 
Brooks lease. oe 

. Pursuant to the Dir ector’s aerdien. the manager. issued a eens 
dated June 4, 1957, offering the executrix a 2-year extension of the. 
lease, and so long thereafter as.oil or gas is produced’ in paying 
quantities,* subject to acceptance and to payment of rental due for 
the 10th lease year from July 1, 1956, through June 30, 1957, and for 
the 11th year which would be ane on or before July 1, 1957. The 
executrix appealed to the Director, contending that she owes rent only .. 
for the portion of the 10th lease year. from April 9, 1957, through 
June 30, 1957, because the lessee in effect, had been ‘evicted from. 
July 1, 1954, through April 8, 1957, and that, payment has been made 
of the portion of the rent accruing from April 9th through. June 30th 
which -is applicable to the-month of June by-the ‘submission of two 
_ checks totalling a year’s rental for the portion of the original: lease 

which she still holds and the assigned portion for the period beginning 
on June 1, 1957. The president of the Zion Oil Company, which was 
the unit: operator (see fn. 1), has demanded a refund of the rent for 
the 8th and 9th years on the ground that the lessee was denied posses- 
sion and the use of the premises during the period from July 1, 1954, 
to April 9, 1957, so that there was an eviction n, which relieves the lessee 
of the obligation to pay rent. — 

In his decision of June 9, 1958, the Director held that the ees had 
remained in:effect: throughout, that: rentals had accrued each: year, and 
there was no authority to waive such rentals. | 

The executrix and the president of Zion have renewed these ann 
tions in their joint appeal to the Secretary. The question thus pre- 
sented is whether a lessee is relieved under an oil and gas lease of his _. 

_ 1he 2-year extanaton referred. to.by the manager is the 2-year extension given a lease 
‘upon the termination of a. unit agreement to which it-has been committed (30 U.S.C., 1952 


ed., sec. 226e). The Lucas lease had been committed to the Wyoming Antiélinie mnie 
agreement which was terminated on October 1, 1956,” 
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obligation to pay rent. during a period of controversy over the propri- 
ety of a purported cancellation ‘of the lease: ‘because of the lessee’s - 
default in performance of its terms... : : 

The Director’s decision of April 9, “1907; “Velding: that the tis 
lease had been improperly. canceled, was the result of a petition for 
reinstatement:-filed by. the executrix. .._ In Thomas.F. McKenna et al., 
62 L.D. 876 (1955), the reas considered the nature of reinstate- 
ment and concluded : 7 ue 

* * ® the refiistatement of an oil and gas leasé is ‘the Peni ration of. the’ lease 
to the status it occupied. prior to its termination. . It is: not the issuance of a new 
lease * * *, In reinstating the canceled lease the Secretary, in effect, rescinds 


his Own action and places the lease: in the same status that it would. have oceu- 
pied had no cancellation. been made. (Pp. 878-379.) 


The effect of the Director’s decision of April 9, 1957, was thet efore to 


wipe out the erroneous cancellation and leave: the lease as though it. ee * 
had never been canceled. It follows that the annual. rentals Beene 2 ‘ 


due and payable on the anniversary dates of the lease. 

The appellants themselves recognized this when, in seeking rein- 
_ statement, they tendered rent for the 8th and 9th years of the lease. 
They obviously felt that tender of the rental payments was important 
to their contention that the lease should be reinstated and was neces- 


sary to preserve their rights. while the legal controversy was pending. co : 


Thus their demands now for refund of the rental payments after the — 
Director’s decision reinstating the lease is ce aaated inconsistent with 
their previous position. © 
In any event, the Mineral easing Act does nol grant to the Sceet 
tary of the Interior any authority. to excuse lessees froth the obligation _ 
to pay rent in accordance with the terms of their leases. Accordingly, — 
there isno legal basis for such action. Robert LH. O’Keefe, 57 1.D. 216 
(1940); Stansbury, Inc., A-27396 (November 20, 1956) ; Clyde B. 
Neills: A-97650- (September. 16, 1958) ; cf. L. WV. agood et-al., 65 1.D. 
405 (1958), reflecting the Comptroller General’s decision denying the 
Secretary’s authority to refund rental payments under a lease covering 


_ land. for which patent was issued to a mining claimant, during the: ene 


term of the lease even though the lease was canceled. 

Therefore, pursuant to the authority delegated to the Solicitor by 
the Secretary of the Interior (sec. 28, Order No: 2509, as revised; | 
17 FR. 6794), the decision of the. Director of the Baran of Land . 
Mana gement is affirmed. 


fe ree T. ‘Parra: . 
Acting Solicitors. 
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CHAMPLIN OIL AND REFINING COMPANY  _ 
fe JOE N. CHAMPLIN 
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Oil and Gas ‘Teeee: Aaiewieatd or Transfers - 
A partial assignment of an oil and . gas lease, when approved, creates two 
Separate leases. and the existence of a producing well on one lease‘ will not 
place the other:.in. the status.of a producing: lease. 


. Oil and Gas Leases: “Rentals—Oil and Gas Leases: Termination - 


. The assignor: of an oil and gas lease may, after the filing of an assignment but 
' prior to its approval, elect:to bring the lease under the automatic termination 
provision of section 7 of the act-of July 29, 1954, and the lease remains 
thereunder whether the assignment. is approved prior to or after: the anni- 
versary date of the lease. The assignee’s concurrence in the election is not 
essential. OS a 


. ou and Gas Leases: Rentals 


There is no exemption from the provision. of the att of July 29, 1954, auto- 
matically terminating leases for failure to pay rental timely of leases which 
contain valuable deposits of oil and- gas but. do not Have: a well- ‘capable of 
producing in paying quantities. en 


Oil and Gas Leases: Termination — 


> Although a lessee of -an ‘oil and gas lease issued prior to July 29, 1954, may 
: ~elect to bring his lease under the. provisions of section q of the act of J uly 29, 
- 1954, whether there is a producing well on it or not, the lease will not:auto- 
- matically terminate for failure to pay the rentals timely, if on the anniversary. 
date of the lease there is on it a producing well. : Se 


Oil: and Gas Leases: Termination—Oil and Gas Leases: Rentals 


‘The fact-that rental _payments-are offered and accepted: on a lease that has 
terminated cannot continue or reinstate the ‘lease. . 
Oil and Gas Leases: Termination—Oil and Gas Leases: Oanoéllation:” 


' The provisions of section 31 of the Mineral Leasing Act, as amended, relating 
to the cancellation of leases for lands known to contain valuable deposits 
of oil and gas do not apply to leases terminated under the provisions of sec- 
. tion 7 of the act of July 29, 1954. - : 


‘APPEAL FROM THE BUREAU OF LAND MANAGEMENT 


Champlin Oil & Refining Company (formerly Champlin Refining 
Company.).and’ Joe N. Champlin have appealed: to the Secretary of 


_the Interior from a decision of the Acting Director of the Bureau of 


Land Management dated January 28, 1958, holding that noncompeti- 


_¢ tive oil and gas lease New Mexico 06171 had terminated by operation 
of law on November 1, 1955, and reversing the decision of the manager 
_of the land office at Santa Fe, New Mexico, which held that an election 


filed by the former subjecting lease New Mexico 06171 to the provi- 
sions of section 7 of the act of July 29, 1954 eo US.C., 1952 ed., 
SEP V, sec. 188), was not acceptable. 
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~The records show that oil’and gas. lease New Mexico. 0617 1, cover- _ 
‘ing 320 acres in sec. 6, T. 14 S., RB. 33 E., N.M.P.M.,, was fesaed as of 
“November 1 , 19525 to Margaret i Spoden. and transferred. +6. Champlin 
Refining’ Company (hereinafter referred to as the Company) by mesne 
assignments. On February 25, 1955, the Company executed a partial 
assignment of a 40-acre tract: of this Teiise,, identified as the SEYSEY, 
sec. 6, to Joe N. Champlin, hereinafter referr ed to as Champlin. _Evi- 
dence of this assignment was filed with the land office .on March. 16, 
1955. Then on May 6, 1955; the company assigned to Champlin an 
undivided one-half inter est in the remaining 280 acres in lease New 
Mexico 06171 and evidence of this act was filed on June 3, 1955: 
- Finally, on May. 6, 1955, Champlin assigned to the company an 
undivided one-half interest in the SE1Y,SEY, -sec. 6, and evidence of 
‘this act was filed on June 10, 1955. In a decision dated September . 
30, 1955, the manager approved (2). the partial assignment of the 
SEY,SEY, to Champlin and designated it as New Mexico 06171-A, 
(2) the assignment of an undivided one-half interest in the remaining : 
280 acres to. Champlin, and (3) the assignment of an undivided: one- 
half interest in New Mexico 06171-A to the company. The net effect 
of the three assignments was to give the company and Champlin each 
an undivided one-half interest in both leases. On July 18, 1955, while 

_ the requests for approval of the assignments were pending, the com- 
pany filed its election to subject lesise. New Mexico 06171 to section 7 


of the act of July 29, 1954 (30. US.C., 1952 ed., Supp. V, sec. 188), 


providing for the gatomatic termination of leases upon the failure of 
the lessee to pay rental on or before the anniversary date of the lease. 
This fact was-noted-in the serial register -on July 21, 1955. . - 
A producing well was completed on the land now covered by the | 
A-lease on May 6, 1955. On August 26, 1955, prior to the approval of 
the assignments, the rental account of the lease was transferred to the 
Geological Survey at its request.. 
~~ On November 1, 1955, the rental for the fourth year of the piirent 
lease became due and payable. It was not paid. On December 6, 1955, 
the petroleum accountant of the Geological Survey notified. the com- 
pany and Champlin of the overdue rental and requested that a check 


be mailed to the Geological Survey. On December 13, 1955, the 


Geologiéal Survey acknowledged payment: of the: éverdus rental on 
lease New Mexico 06171 and enclosed a receipt on the company’s form. 

On January 27, 1956, the account for the parent lease was returned ; 
to the land office as being for a nonproducing lease. ~ 

On February P11... 1986, ‘W. M. Mueller filed his offer to lease the 
land included in lease New Mexico 06171. (excluding the 40 acres in 
the A-lease). 

On, April 20, 1956; the manager ‘issued a décision. halding. that the | 
election filed by the company’ was: ineffective: for want of the consent, 
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of all the lessees. He indicated that Champlin might execute and re- 
turn the election form. furnished and, in that event, automatic termi- 
- nation for failure to pay rental would be effective the first lease year 
following the date of such filing and added : | 
meas According. to a report of the Geological Sunes rental fr the fourth 
lease year has been -paid.. Since the provisians of Public Law 555 were not 
. applicable to that period. the date the payment was made is immaterial to. the 
status of the lease. 

‘It also appears thee on June 8, 1956, the company and Champlin 
commenced operations upon a test well in the SEYZNWY, see. 6 in the 
parent lease. This well was completed as a producing well on August 
1, 1956, and is still producing. — 

On July 31, 1956, the manager issued a decison in which he rejected. 
Mueller’s leas offer on the ground that the land embraced therein was 
included in oil and gas lease New Mexico 06171 held of record by 
Champlin and the company. 

Mueller appealed to the Director of the Bureau of Land Manage- 
ment, citing the statute which provides for automatic termination of 
an i and:-gas:lease for failure to pay rental: and concluding. that, if 
the election filed was effective, his offer to lease should have been 
accepted. The company answered, contending that it had no o authority 
to bind Champlin by the filing of its election. 

In his decision of J anuary 28, 1958, the Acting Director held that. 
Champlin had no interest in the ‘Tease until the company’s assignment. 
to him was approved by the management; that, the Company was the: 
sole record titleholder on July 18, 1955; and that its election was. 
binding as to the entire lease without’ any subsequent action by the 

_ ‘Inanager as to that document. Having thus found that the outstanding 
lease was terminated for failure to pay rental when due, the Acting 
Director, nevertheless, found that.the rejection of Mueller’ Ss offer was. 
proper, beeatice the:termination of the previous lease. had not been. 
noted on the tract book of the land office and that the land was there-. 
fore not available for leasing. (43 CFR, 1957 Supp., 192. 161(a).) 

From this decision the. company and . Champlin have taken this: 
appeal. Mueller has neither filed a - notice of. appeal nor taken any 
part in the appeal. : 

_. Section 7 of the act of July 29, 1954 lespedh amended. section 31 
of the Mineral Leasing Act, as amended, by ane to it the sedi 3 
sentence: oe . ; . : 

ee Notwithstanding the provisions ‘of this sector however: upon failure. 
of - ‘a lessee to pay rental on or before the anniversary date of the lease, for any 


lease on which there is no* swell. capable of producing oil or gas in pay ing quanti- 
ties, ‘the lease ‘shall automatically terminate’ by operation of law: Provided, 


- 1Section 81 is concerned with the procedure to be followed: by: the Secretary in can- 


“ eeling leases for failure of the lessee ‘to comply with the lease provisions. In general, 


it pig as notice to the lessee and 30 da ys in which to cure: the’ default.: 
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however, That when the. Hine for payment falls upon any ee in ‘which the proper 
office for payiient isnot open, payment may be received: ‘the: next: ‘official. working 

day and shall be considered as ate made. on U. 8.C., 1952 et Supp. V; 
sec. 188. ) 

Thereafter the per tinent regulation. was amended to make clear the 
circumstances under which the amendment would be applied to leases 
issued prior to. its enactment. 48 CFR, 192.161. At the time the 
company filed its election the pertinent provision. provided : 

-* * * Any lessee of a lease which issued prior to July 29, 1954,:may, at any 
time prior to the anniversary date of such lease and the accrual of rental, elect 
to subject his lease to the automatic termination provisions of this section by 
notifying, in writing, the manager of the appropriates) dani: office to that effect. 
(43 CFR, 1957 Supp., 192. 161 (b).) 

On July 18, 1955, when the company filed the notice that it desived 
to subject Jease New Mexico 06171 to the act of July 29, 1954, it was 
the lessee of that lease and the entity authorized by the regulation to 
submit the requisite notice. On November 1, 1955, its anniversary 
. date, the lease:did not have on it a well capable.of producing oil and 

gas in paying quantities. Therefore, it would appear that upon the 
failure of the lessees to pay the rental on or before the anniversary date 
of the lease, the lease, being within the terms of the statute and regula-. 
tion, was automatically terminated. . 

The manager held that the election was not binding because it was 
not signed by all the lessees, Champlin, in his view, being a co-lessee 
at that.time. As the Acting Director pointed out, ‘the Company, on 
July 18, 1955, was the sole record titleholder oad Champlin, as an . 
assignee whose assignment had not been approved, had no interest in. . 
the Jease. See Albert C. Massa et at., 62 I. D. 339 (1955) ; Lester C. 
Hotchkiss et al., A-27342 (August 14 1956). 

The appellants raise other objections to the Acting Director’s deci- 
sion. First, they contend: that on the date that the notice of-election. 
was filed lease New Mexico 06171 was.still only one lease,none of the - 
_assignments having been: approved, and as it was a producing lease 
_ the provisions of section 7 of the act of July 29, 1954, did not apply . 
to it. This argument confuses two aspects of the statute and regula- 
tion—that is, first, whether a lease is subject to section 7 and, second, 
whether the provisions of section 7 act to terminate the lease. Me lease, 
either by reason of its date of issuance, or date of extension, or by 
election may be subject to section 7. However, if on the anniversary 
_ date there is on it a well capable of producing oil and gas in paying 

quantities, it will not terminate even though the rental.is. not paid on 
or'before the anniversary date. The-fact:that.the termination.pro- 
vision of section 7 may not apply to a lease does not mean that the 
lease is not subject to that section. It merely means that the existence 
of a producing well on the crucial date prevents the lease from termi- 
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nating automatically. So here, lease New Mexico 06171 was capable: 
of being subjected to the provisions of section %, “Whether it was a. 
producing lease-or‘not. 

The subjection having been made, only if on the anniversary 
date there was on it a well capable of producing oil and gas in. 
paying quantities, would the automatic termination provision have: 
failed to operate. By the approval of the assignments on September 
~ 80, 1955, the original lease was segregated into two separate leases. 

30 U.S.C., 1952 ed., Supp. V, sec. 187(a). Thereafter the fact that. 
_ there was a:-well-.on’ the first..assigned portion (the A- -lease) , but. 
not on the parent lease, would not continue the latter lease in. the 
status of a producing lease. Luna C. Wootton, 60 I.D. 236 (1948). 
Thus, on the anniversary date of the lease, the parent lease was a. 
nonproducing lease subject:to the provisions of section 7. 

The appellants also urge that the Geological Survey first treated. 
the entire lease as a producing. lease and then accepted the rental 
~ on the parent lease in December 1955.. However, the Department. has: 
recently held that neither the ‘payment of adpancs rentals nor their 
_ receipt by departmental officials upon a lease which had terminated 
can continue or reinstate the lease. The Superior Oil Company. and 
The British-American Oil Producing Company, 64 I.D. 49 (1957 Ve 

The appellants next point out that to allow the assignor to file 
an election without the consent of the assignee would, in effect, place 
-control of the lease within the. power of the assignor even after. the. - 
assignment had. been filed for approval. While this contention may 
be true, it affords no basis for holding the election invalid because, 
pending approval of the assignment, the assignor has both obliga- 
tions and rights. under the lease. The statute provides: 1 | 

Notwithstanding anything to the contrary in section 30. hereof, any. ‘eit Ot 
gas lease issued- under authority of this Act may be assigned or subleased, ag 
to all-or part of the acreage included therein, subject to final approval by the 
Secretary * * *, and any assigninent or sublease shall’ take effect as of the 
‘first: day of: the ‘lease’ month: following the dite of. filing’ in the proper land 
office of three original. executed counterparts thereof * * *,.. Until such -ap- 
_ proval, however, the assignor or sublessor and his surety shall continue to be 

responsible for the performance of ay and all obligations as if no assignment 
.or sublease had been executed. sae * 30° U. 8.6., 1952 ed., Supp. V, sec. ‘187 (a)- 

_ Prior to the amendment of the Mineral Leasing Act by. the act 
of August 8, 1946 (60 Stat. 955), assignments were effective only 
from the date of their approval by the Secretary. _ The. purpose 
of the 1946 amendment was to permit assignees to exercise rights 
of ownership over the lease prior to approval of the assignment and to 
eliminate much of the. delay incident to assignments. _ It did not, how- 
ever, sever the relationship between the United States and the assignor — 
until the Secretary approved the assignment. The statute itself 
makes the assignor solely responsible for all obligations under the 
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fbi antil the assignment. 1s approved. Franco Western Oil Co. et 
“ab,°65 ID. 316,319 (1958). .'Fhus he alone.is:-bound ‘to pay ,the 
rental on the’ anniversary date and the United States will look on 
to him for it prior to the approval of the. assignment. 

- In other circumstances:the assignor retains substantial sab! over: 
certaiti aspects of the lease.. For example, until the Mineral ‘Leas- 
ing Act was further amended by section 2 of the act of July 29, 1954 | 
(30 U.S:C., 1952 ed., Supp. V, sec. 226), the assignor- -Tessee, not: 
~» the*assignee, prior to approval. of an assignment, alone could file a. 
proper request for an extension of the lease. John J. Farrelly et al., 
62 LD. ‘1 (1955) 5° BPS ‘“Miremont et al., A-26253 (June 8, 1952). 
There is“no ‘indication that: the’assignor needed then, or needs now,, 
the assent of the assignee to apply for an extension. 

Similarly, a relinquishment can be filed only by the lessee to: be 
effective. Lester C. Hotchkiss (supra). Again I can find :no indi- 
cation that the Department requires the assent of the assignee to’a. 
relinquishment. | On the contrary, the # otchkiss case. clearly implies. 
that action by the lessee:alone is sufficient.” 

In view ‘ofthe fact that the assignor remains solely liable: for 
the rent until assignment is ‘approved, he ought to be able to pro- 
tect himself against the accrual of the rental either by ‘relinquish- 
ing his lease or by subjecting it to the provisions of section 7.2: If — 
the anniversary date were reached prior to approval, there is little. 
doubt that an election filed by an assignor would*be considered: valid. 
. Likewise, if the ‘election were filed ” prior to the filing of an assign- 
ment, it would be effective and remain so. The obligation to pay — 
the rental’ is the-assignor’s and he ought to'be able to avail himself 
of the existing methods against having it.accrue. In this case the 
assignments were approved prior to the anniversary ‘date, but’ on 
the day the rentals’ fell due, the company, as a co- -lessee, would 
still have incurred an’ obligation to pay. the rentals. - 

Tt seems to. me that the crucial date in determining the efféctive: 
ness of thé election’ is thé date on which the company filed its elec- | 
tion. If the élection was valid’ on that date, the lease became sub- 
ject to’ section 7. In’ the absence of a provision for’ undoing an 
election, it remained valid. Elections which require no action by 
‘the Department are effective when made and cazinot be undone either 
by the lessee or ‘by the Department. See Seaboard Oz Company of 
| Delaware, A-26246 (J a 18, 1952) ; of: Thomas FP, Mckenna et 
wl., 62 LD. 376 (1955). | 7 
. On the date that the ¢ company filed its election: it was still obligated 
to! pay any rentals that might accrue. ‘Therefore, TT believe it had. 


2It is worth-. noting ‘that:-although Congress amended the Mineral Leasing Act to permit 
assignees to file requests for extensions (supra), it did not amend ne provisions of the. 
| act dealing “with relinquishments. 
“8 Tt seems:+ that to some degree automatic termination was: Parr. as a substitute. 


' for ‘relinquishment. (Hearings before the Subcommittee on Public Lands of. the Com- 


mittee on Interior and Insular Affairs, United: States Senate, 838d Congress,” 2d session, om 
- $2380, side: ghia ee 12, 1954, page 36.) 
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the right to protect itself against he pbligation by ling an election 
to come under section 7. 

-As far as the assignee i is none the. filing of an. election: does 
not work to his prejudice. because he can pay the rent. prior to the 
approval of the assignment and after. approval he is obligated to pay 
- it. If he had met his obligations, here,” there would. have been no 

difficulty. The assignments were approved on September.:30, 1955, 
- and the next. rental did not. become due until November 1, 1955, a. 
month later. . 

Finally, the appellants argue that, in any event, the: Acting Director 
erred in canceling the. lease. becanse: itis a producing lease now (a — 
well having been brought in on August 1, 1956), and section 31 of 
the Mineral Leasing Act (30 U.S.C., 1952 ed., ‘Supp. V, sec. 188) pro- 
vides that leases known to contain valuable deposits of oil and gas can 
be canceled only by judicial proceedings. This argument is not per- 
suasive for several reasons: First, the Acting Director did not cancel 
the lease. He merely held that it terminated by operation. of law. 
The statute leaves no discretion in the Secretary" with respect. to 
section 7. Ifa, lease falls within its provisions, it terminates ‘without. 
any action by the Department, just as though it had reached the end 
- of its term. 

Next, as the Deparment recently stated, the language of section 7 
removes from its effect only leases on which there is a producing well. 
It is not enough that a lease be known to contain valuable deposits of 
oil and gas. United Manufacturing Co. et al., 65 1-D. 106, 115 (1958). 
Thus only a producing well on the parent Tease on the anniver sary — 
date would have saved it. | 

Finally,:the- producing well which is now on. the lease was br ought 
in after the lease had terminated.” Once having terminated it cannot 
be revived by the payment of the rentals, action of. the Secretary 
(United Manufacturing Co. et al, (supra) ), Or _by drilling to 
production. _ 

It is undeniably harsh to hold a lease foritinatell in the-circum- 
stances | presented. by. this case. However, the statute-allowsthe-Sec- 
retary’ no ‘discretion. In’ somewhat similar circumstances, ‘Tessees 
obtained relief through legislation Until the appellants’ may de- 
termine within a reasonable time what course they’wish to pursue, 
the Bureau of Land Management is instructed not to make the lands 
available for further leasing. 

_ Therefore, pursuant to the authority’ delegated ¢ to the Solicitor by 
the Secretary of the Interior (sec. 23, Order No. 2509, as revised; . 
17 F.R. 6794), the decision of the Acting Director of the Bureau of 
Land Management is affirmed. . . . 
Epmunp T. Frrrz, 
Deputy Solietior. 


“4 Act of August 12, 1958 (72 Stat. 547), which relieved ‘the lessees of the’ condiquences 
of the United. Manufacturing Co. decision. ‘ 
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Color or Claim of title: Applications 


' A&A class 2 application to acquire a patent. to. publie 1 land under the ‘Color : 
of Title Act is properly rejected ‘where the application shows on its: face 
that the title under which the claim is filed did not commence “until after 
January 1, 1901, and that the State and local taxes on the land were not 
paid oe up to the date. of the application. : 


APPEAL FROM THE BUREAU OF LAND MANAGEMENT 


. “Maude C. Hare has appealed to the Secretary of the Interior fo 
a decision of the Director, Bureau of Land Management, ‘dated 
July 21, 1958, which affirmed a decision of the acting manager of 
the Bureau’s office in Russellville, Arkansas, dated December 28, — 
1956, rejecting her color of title application filed. under the Color of 
Title Act (43 U.S.C., 1952 ed., Supp. V, sec. 1068). | 
The appellant’s slam of title appears to be passa upon the fact 

_that her father allegedly purchased the land in 1904 and -paid taxes 
on the Jand until 1931. She admits that in 1931 her father learned 
‘that the land was public domain. and discontinued paying taxes 


thereon. She does not claim any adverse possession of the land since. 


the death of her father in. 1932 until her color. of title application 
was filed: on April 18, 1956. ‘The appellant has presented no- evi- 
dence of any conveyance of the Jand to her other than a claim of 
inheritance upon her father’ Ss. death under the intestiny laws of 
Alabama. 

‘The Color of Title Act, supra, and ihe regulations of the Depart- 
ment, 43 CFR 140.3, provids. that the claims to be recognized are of 
two classes, A class 1 claim is a claita which has‘been held in good | 
- faith and in peaceful, adverse ‘possession by a claimant, his ancestors _ 
or grantors, under claim or color of title for.a period of. more than | 
90 years, and upon which. valuable improvements have been placed, ~ 

or some part of which has been reduced to cultivation. A class 2 
_ claim is one which has been held in good’ faith and in peaceful, ad- 
verse possession by a claimant, his ancestors or grantors under a claim 
or color of title “for the period commencing not later than, Janu-— 
ary 1,.1901, to the date of application during which time they have 
paid: taxes Tevied on the land by the State and. local governmental 
units: * * *” (43 U.S.C., 1952 ed., Supp. V, sec. 1068). | 
The ‘application filed by the appellant states that it is a class 2 
application; that, F. E. Chesser | Cher. father) paid taxes on the land | 
claimed. from. 1904, until 1925; and that thereafter 1 until 1931 the |. 
" *Out of chronological order, 
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state or local taxes were ‘paid: by’ S. A: Chesser (her mother (?)). 
There are no payments of taxes. listed ‘as having been made before 
1904 or after 1931. Thus, it is clear on the face of the record that 
the appellant’s application does not’ meet’ the ‘prerequisites of the 
Color of Title Act for a ‘class 2 claim inasmuch as the claim is based. - 
upon a holding commencing later than January 1, 1901, and as taxes 
were not paid after 1931 until the date of, application. For this 
reason alone the application must be rejected. 

Therefore, pursuant to the authority delegated to the Solicitor 
by the Secretary of the Interior (sec. 23, Order No. 2509, as revised; 
17 F.R. 6794), the decision of the Director, Bureau of ‘Land Man- 
agement, is affirmed. 

pane Aix. ee 
_ Deputy Solicitor. 


APPEAL OF GEORGE A. LORD AND. WILLIAM T. LORD, PARTNERS, 
_o/b/a LORD BROS. CONTRACTORS | 


°" Decided February 16, 1969. 
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Contracts: ‘Chaiiged Conditions—Contracts: Additional Compensation— 
Contracts: ‘Specifications - . dike 


A. claim. for:. additional compensation’ made by: a. error conracae 
who expected that: the- tunnel would. be, drilled entirely through. andesite. 
rock ‘but who: found that, except for short distances near the portals, the 
‘tunnel had to be drilled through voleanic tuff breccia, may hot. be allowed 

“ under the “changed conditions” clause of thé standard form’ of Government 

, construction contract. when the evidence shows that the tunnel was drilled — 
_ through a voleanic. mountain area of rapidly: changing formations, the 
geologic :data set-- out in the contract drawings was insufficient to reflect 
the subsurface geology of the central reaches of the tunnel, the Government - 

-in the specifications explicitly. and: emphatically disclaimed knowledge. of 
subsurface conditions in those reaches, and the surface’ geology was likewise: 
insufficient’ to justify a conclusion that the tunnel would pé' driven through . 
- andesite ‘rock for. its: entire length; and provision was also made in the 
specifications for contingencies that indicated: that difficulties might be ~ 
encountered in. the excavation. In view of all :.these- circumstances, the 
expected - is not significant, especially since it appears: that | the amount of 
supports. represented-a compromise between the Government’s -engineers 
and the State safety inspectors in order to prevent the work from: being 

' . shut‘down. Since the tuff breccia encountered by the contractor: was not 
‘absolutely continuous ; there were variations in. the structure and. other 
qualities of the material; and the record .fails to show that the amount of 
tuff breccia exceeded the amount that could: reasonably have been, antici-. 

. pated, there must also be rejected the contractor’ 8 contention that it could 

- not reasonably -have expected to encounter a continuous stretch of almost: 
- 8,000 feet. of tuff or tuff breccia in variable volcanic navel: ina tunnel 

: which was approximately 3,600 feet long. es : 
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" Contracts: Changed’ Conditions—Contracts: Additional Compensation — 
Contracts :° Performance 


A claim for additional ‘compensation | madé by a tunneling contractor, 
who encountered voleanic tuff breccia rather than andesite: rock which it 
expected, must be rejected, even if it: be assumed that the tuff breccia 

_ material. constituted: a “changed. condition” within the meaning of: that 
clause in the standard form of Government construction. contract, when 
the contractor is unable to prove that such material actually increased the 


difficulties of excavation and its costs. Such a conclusion must ‘be reached 


‘when the record shows that normally tuff breecia is as easy to work in as 

andesite rock, and: that the contractor’s difficulties may have been largely 
_ due to its lack of experienced employees with the requisite know-how for 

dealing with the problems encountered and its ‘employment of experimental 
- methods and. Sau Deet which may have impeded. the worl,” 


BOARD OF CONTRACT ‘APPEALS 


This i is a iinely appeal by George A Lord and William T. Lord, 
partners, d/b/a Lord Bros. Contractors, from. the findings of fact 
-and decision of the contracting officer dated June 21, 1957, denying 
the appellant’s claim in an unspecified amount,’ under Contract No, ~ 
14-06-D-2026, for construction .and’ completion of. the Deadwood 
Tunnel eden Specifications No. DC-4702, Talent Division, Rogue 
River Basin Project, Oregon, Bureau of Reclamation, . 

The contract, which was dated August 31, 1956, was on U. S. ‘Stand: 
ard Form 23. (revised March 1953), and incorporated the General 
Provisions ‘of U.S. Standard Form 23.4 (March ave) for construc- 
tion contracts. 


The work required under ae contract included the éxcavation of ee 


7 the Deadwood Tunnel, having a 6-foot diameter horseshoe. section 
and a. length of approximately 0.7 mile; concrete lining for the tun- 
nel; earthwork for and construction of reinforced-concrete portal 


structures; and earthwork. for approximately 2,200 feet of unlined — 
inlet and outlet channels to the tunnel with-bottom: width of 10. feet. a 


The total estimated contract. price for all the work was $426,302. 
At the request of both parties a hearing for the taking of testimony 
on. the claim was held before- the undersigned, at Camp White, 
Oregon, on. October 7 and 8, 1957. 
On October 6, 1957, the day prior. to the beginning of the ecrag 
the “undersigned, decom panied by the attorneys and. other repre-. 
sentatives of both parties, examined the site of the work, approxi- 
mately 24 miles east of Medford, Oregon, in Jackson County. After 
traversing the ground above the tunnel from portal to portal, the 
group walked through the tunnel itself. During this walk,each party 
was afforded an opportunity to point out to the undersigned the - 


“LAS at the date of the findings ex¢avation of the tunnel was still proceeding, the ene oe 


dant. could not. make, of coy a claim, for any definite amount. 





386. DECISIONS | OF THE* ‘DEPARTMENT or Tae INTERIOR “ t66 LD. 


rock or soil foriiatione: the seethod. of construction, or anything, else 
deemed important. Then, at the request of the contractor, the Board. 
member was driven to the site of another proposed tunnel in the 
area, on. which construction. was about to begin. 
Notice to proceed with the work was received by the contractor on 
September 18, 1956. As under paragraph 16 of the Special Condi- 
tions of ‘the specifications the work was to be completed within 500 
days of the receipt of such notice, January 31, 1958, was established - 
as the completion date of all work under the contract. _ All-work was 
not completed until March 8, 1958, but no liquidated damages were 
assessed, the delay of 36 days being excused by the contrecane officer 
in. findings of fact dated February 14, 1958. ; 
The claim’ was first presented by the contractor in a letter to the 
contracting officer dated April 18,1957. The contractor stated that 
it had encountered changed conditions, within the meaning of clause 
4. of the General Provisions of the contract, and that it had discussed 
the situation with Mr. J. A. Callan, the project construction engineer. 
Additional] details were given to that official by the contractor’ s letters 
of May 8 and May 25, 1957. 
~The contractor’s claim: ‘is based on the contention that frotis the 
information furnished by the specifications and that available from 
site examination, it expected that the tunnel would be excavated 
~ through andesite rock but that instead, it encountered, for almost 80 
‘percent of the excavation, volcanic material described as tuff breccia, 
which consisted of volcanic tuff intermingled with angular rock frag- 
“ments of many sizes, was lighter and more variable than the andesite 
~rock, was very porous, was much more difficult than the andesite to 
excavate, and caused considerable overbreak. 
- The issue as to what amount of additional costs, if any, were attrib- 
-utable to the conditions encountered, which the contractor maintains 
constituted changed conditions, was deferred until the Board should 
determine this appeal. Counsel have, however, joined issue not only 
with respect to the question whether the material encountered could 
reasonably have been anticipated but also with respect to the questions - 
whether the excavation through the tuff breccia was more difficult and - 
costlier than the excavation through the andesite rock, and whether 

‘the contractor’s difficulties and increased: costs were due to its methods 
of operation rather than to the nature of the material. _ 

Two drawings incorporated in the specifications portray the infor- 
mation developed by the Government as a result of the exploration of — 
the work site. The first drawing is No. 415-D-61 and is entitled’ 
“Location of Exploration and Surface Geology.” . It shows the sur- 

face geology in the immediate vicinity of the tunnel portals. ~Ande- 

site outcroppings are shown near both the outlet.and the inlet portals 

at locations on either’ side: of ‘the tunnel line and at elevations ‘both 


y 


rd 





34) APPEAL, OF. GEORGE A, & WILLIAM T..LORD. °° 37 . 
. ‘February 16, 1959 : 


above ad below its grade. The other surface ‘iatetlal: along’ the 

tunnel line near the portals is. stated to consist, for. the most. part, os 
“silt, brown--with angular rock fragments: ind: small powlagrs 
“silt with a few small, angular rock fragments.” , 

The second drawing is No. 415—~D-62 and is entitled oo of Ex: 
ploration.” It shows the logs of two drill holes, drilled to or below 
the grade of the tunnel and along the line of the tunnel near the | 
portals. Drill hole No.1 is about, 275. feet from the outlet portal and . 
drill hole No. 2 is about 200: feet from the inlet: portal. - About 5 to 
10 feet of the surface cover’ is shown as clay, silt, and sand, and the. 
remainder .of the ‘holes is shown as drilled through andesite rock, 

_ Five holes drilled with a hand auger are shown also on the drawing. | 
Two of these holes, which are located immediately upstream from 
the inlet portals, indicate throughout. their depths silt with rock 
fragments similar to the upper zone of the drill holes. Auger hole . 
No. 5, which is 200 feet downstream from the outlet portal, shows 
silt with rock fragments in approximately 5 feet of the upper portion . 
of the hole, while soft, weathered tuff breccia is depicted for the re- 
maining 7 feet of the hole. The remaining two auger holes, Nos. 3 

- and 4, are located along the line of the tunnel. The surface cover 
material shown by these two holes is similar to that encountered. in 
the other auger holes and in the upper zones of the drill holes. Be- 

~ low this material is indicated, however, a-material, described as tuff . 
breccia, extending downward approximately 3 feet. 
. Each-of the auger holes shows rock fragments in the surface cover 
material and Nos. 8 and 4 also show rock fragments in the tuff brec- 
cia. Three of them, Nos. 2, 3, and.4, indicate the hole did not pene- 
trate: deeper because the material was getting too hard to auger. In 
connection with hole 1 it was stated “Unable to auger deeper” and in 
connection with hole 5 “Material caving and unable to recover samples 
due to the water.” In connection with holes 3 and 4 it is also stated © 
“Required a bar to break the material before it could be augered.” 

Two provisions of a general caveatory nature were included in the 

- specifications. In paragraph 26 bidders were urged to. visit the site, 
and were warned that they would be charged with knowledge of any 
conditions which might have been disclosed by a reasonable site in- 
vestigation. Paragraph 82 was even more explicit with respect to 

* subsurface conditions which ment be! encountered. ‘Thus, it 
| provided: | | ‘ 

-The drawings included in thése specifications show the. available records of - 
subsurface investigations for the work covered: by these ‘specifications. .No- 


investigation has been’: made to: determine. the existing conditions at the grade 
- of the tunnel between drill holes DH1 and DH2 shown on Drawing No. 6. (415- 


D-60).° The Government. does not represent that the available records show | ‘ 


completely the existing conditions and does ne er Ane oy interpretation of 


XN 
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these records or - the correctness of any information shown on the actin. 
‘relative to: geological conditions. ° Bidders and the contractor. must assume all 
-Tesponsibility for’ deductions and conclusions which may be made as to the 
nature ‘of the materials to be excavated, the difficulties of making and main- 
taining the required ‘excavations, and. of doing pEBer work. affected by .the 
geology at the site of the work. : 

Paragraphs 36, 39, 41, 42, 43, 44 and 61 of the sp fatioas made: 
provision -for a Sonsiderabie: nanbee of contingencies which might 
arise by reason of.the nature of the material found in the tunnel or 
by reason of other factors affecting the difficulty of the excavation. 
Thus, it was provided in paragraph 36 that materials would not. be 
classified for payment, and that. no additional allowance would be 
made “on account of -any. of the material being wet or frozen.” In 
paragraph 39, which covered methods of tunnel excavation, bid- 
ders were expressly warned that the nature of the material being ex- 
cavated might make it necessary for the contracting officer to increase 
the distance between the “A” line and the finished interior line of the 
tunnel lining, and provided for payment for the additional excava- 
tion at the unit price bid for tunnel excavation. In paragraph 41, it 
was provided that the contracting officer might order feeler or pilot 
holes to. be drilled ahead of the tunnel excavation to determine in ad- 
vance “the nature of the materials to be excavated or the existence of 
_water-bearing seams.or strata.” In paragraph 42, which dealt, with 
the installation of tunnel supports, the contracting officer was express- 
~ ly authorized not only to require use of steel supports and tightly 
_ placed lagging, but also to modify. the types of supports shown on the © 
drawings. In paragraph 48, provision was made for moving the “A”. . 
_ line to-coincide with the position of the “B” line across the bottom of 
the tunnel when the material in-the bottom of the tunnel proved. to 
be other than rock. Paragraphs 43 and 61 contained provisions for 
. keeping concrete operations. free from water, while in paragraph 44. 
a general obligation to drain water from the tunnel was included in 
the following terms: = ee ‘ 

: The contractor shall drain the tunnel where necessary to’ -alapose of 
“water. : Pumping shall be done where gravity 4 flow to an outlet cannot be 
secured. > iad ; 


The contractor : received. the ee of ihe contract on: acts 31, 


1956, -After the clearing work had been done by a stibcontractor, the ce 


contractor moved ‘on ‘to the site in the middle of September 1956. 
_ After performing the canal excavation leading to the outlet portal, | 
drilling of ‘this. portal. commenced : about. the “middle of November 
“1056.. -Tunnel excavation commenced on December 38,1956. 
~ The drill pattern employed was s the burn cut, ? ane 8- ‘foot: rounds 
: In the burn or crates ‘UE: & number ot elbuely: soaced: sere sate drilled ecient ints 


the face but only. some of them are loaded,. the. objective. being to cause.the blasted. material 
~ to break into the open space provided by the e unloaded or “reliever”? holes. 
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were shot. For hauling the: excavated material ‘the contractor’ em- 
ployed scootcrete buggies known as “dumpies’— —small rubber tired. 
hauling units driven by diesel engines and usinga rubber V-belt as a 
drive ‘mechanism. For the: first’ 320 feet from*the outlet. portal, 
namely from Station 38+32 to Station 35+-12, the excavation was en- 
tirely through andesite rock, and no axceptibnal: difficulties were ex- 
perienced, except that the overbreak even during this period averaged 
more than 10 percent, and some spalling occurred. The contractor at- 


tributed this spalling to. the: drying out of clay seams inthe rock — 


but the bureau attributed the spalling to improper barring down after 
blasting, and at first it would permit the installation of steel supports. 
in a few short reaches of the tunnél only. Ultimately, however, a8 a 
-_ result of some insistence by the contractor, and demands of inspectors 
of the Oregon State Industrial Accident’ Commission, the contract: . 
ing officer authorized steel supports. throughout the entire length of | 
| the turinel, and steel eons were eetually installed ie rouehout 
its entire length. - | 
During this initial ‘phase of the exéavation of the tunnel from the 
outlet portal, the contractor worked. only | one shift, but'on February 4, 
1957, a second crew was put on. It'was a few days after this that the 
tuft breccia material began to be encountered, and a few days later a 
third crew was added. “Despite the fact that the contractor. began 
working a six-day week the third week in February, the head was 
advanced only 150. feet during this month, During this month con-_ 
siderable quantities of water came in through the drill holes and along - 
_ the sides of the tunnel and during most of March, considerable water 
“was also encountered, ~The water combined with the soft’ clay binder 
of the material, created a muddy condition in the bottom of thé tunnel, 
which impeded the cleanup work after blasting and which‘caused the 
equipment to get stuck. A great deal of trouble was experienced with 
the “dumpies.” They would either get bogged down in the mud 
altogether, or’ lose power when their driving belts became wet. To 
drain the water, the contractor drilled a gutter along the side of the 
tunnel, but: it soon became clogged with mud. While other méthods 
were corisidered: the contractor decided to move right ahead in view 
of its. inability ’ to” ‘estimate the future quantity of water and the . 
iiecessity of shutting down operations for 2 or 3 weeks if pipes weré ~ 
installed to pull off "the water and keep thie floor dry. ‘However, for 
approximately. 50 percent: of the distance driven. through the tuff 


breccia, the contractor attempted’ to improve the condition: of the _ 


tunnel floor by overexcavating it and then backfilling it. with rock 
materials previously excavated from the rock portions of. the tunnel, | 
and apes ae Placing solid planets along the. floor.. 


< : 
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‘Morsoven: from. February to dete J uly, the contractor experienced 
- considerable difficulties in its blasting operations which it attributed 
to the extreme variability. of the tuff breccia. The variability, accord: 
ing to. the contractor, made it almost impossible-to stabilize the drill- 


_- ing pattern and to predict the result of any particular round... These 


blasting difficulties included nondetonation,? shotgunning,* and boot- 

legging.® The contractor claimed that it also experienced propaga- 

tion® but none of the Government witnesses observed this blasting 

difficulty. Asa result of shotgunning and bootlegging, material was 

blown far down the tunnel and sometimes damaged equipment and. 
knocked down steel ‘supports as far back as 50 feet from the face. 

_ After the contractor had. driven about 1,400 feet from the outlet 

portal, the inlet portal was opened. This aecivedd at the beginning of 

the month of May. Because of the difficulties which the contractor » 
had had in driving from the outlet portal, it substituted an excavator 

that ran on rails for the caterpillar-tread excavator that had thereto- 

fore been employed. ‘The tunnel was advanced during May through 

andesite rock for about 200 feet. Then the advance was delayed for 

several days because of a bad seam of rotten rock, which necessitated 

the installation of steel supports on 2-foot centers. Before tuff breccia, 
was encountered at the inlet portal, the excavation was through 

andesite for a distance of approximately 340 feet. 

Early in June the crews at the outlet portal encountered some 
material which was too soft for drilling. Clay spades were used for 
this portion of the tunnel which extended for almost 200 feet, ie., 
from, Station 23-+75 to Station 21+88. At the same time crews at - 
the inlet portion ran into 30 feet of soft tuff breccia, i.e., from Station 
6+30 to Station 6+78, for which clay spades had again to be used. 
In the middle of June a. heavy. flow of water was encountered at the 
inlet end. 

On June 20, 1987, Grant Blsodgood, fen associate but now chief 
engineer of the Bureau: of Reclamation, visited the tunnel, and dis- 
cussed with P. T. O’Callaghan, the contractor’s construction super- 
intendent, the problems being encountered, and suggested that an 
; éxplosives expert. be consulted. After some delay, A. W. Foster, a_ 
representative of the Atlas Powder Company,. from which the con-. 
. tractor. had: purchased its powder, visited the site: of the job, and 
discussed the blasting problems with O’Callaghan. Prior to: these 

3 Nondetonation is a term applied to: ine failure of the powder in some ‘of the holes ina 


round to explode with the result that the material is pulled from only one side of the face. 
4In shotgunning the drill holes are enlarged ‘by the Plas ne but the face is not blown 


out, © 
5 In bootlegging the: first four‘or five feet of material comes out from the face but about 
four feet of the material is left intact. : 
6 Propagation is the simultaneous detonation of all the shots in a round. It occurs when 
. the powder in one-hole transmits its energy to an adjoining ‘hole, and sets the latter off 


~ almost simultaneously. 
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events the contractor had: begun to: suspect that the Setioe it had been — 
using was too fast and strong for the tuff breccia material, and had | 
made some experiments that tended to confirm this-suspicion. : In 
June a-small shipment of amodyne 30 percent—a slower acting and 
lower strength powder—was received and used with good success at 
the inlet ond of the tunnel, and a much larger shipment. of the amo- 
dyne was received on July.10. At about the same time the contractor 
received a shipment of:caps of a different type from those previously 
~~ used: to set off the blasts. As a result:of the change in caps.and the 
new powder, the tunnel driving: problems were finally solved and the 
tunnel was holed through:at 8 p.m. on August 31, 1957. + 
-To establish that it encountered “changed conditions” within the - 
meaning of clause 4 of the General Provisions of the contract, the 
~ contractor must: show that the conditions fall into either or both of 
. the categories specified in that clause, namely (2) “subsurface. or 
latent physical conditions at the site differing materially from those 
indicated” in the contract, or (2) “unknown physical conditions at the 
- site, of an unusual nature, differing materially from those ordinarily 
_ encountered and. generally pooen er 8 as penen ing ‘in wore OF ue 
character provided for” in the contract. 

«Clearly the contractor. did not arioouinitae a hanes condition in 
the first: category. — Not: only did the contract contain the: ‘general 
warnings concerning geologic conditions : at: the:job site: set out in 

: . paragraph 32 of the specifications, but also it expressly cautioned — 


the contractor that no investigation had been made “to determine:'the _ ss 


existing conditions at the grade of the tunnel between: Drill holes 
DH1 and DH2 * * *”” Counsel for the contractor concedes thatthe 
drill hole information: could. show—and. did correctly: show—only 
what material was encountered i in the drill holes themselves, The 
drill holes, being far apart and only two in number, one at each portal, 
it: was obvious, moreover, that they were wholly inadequate to reflect. 
the subsurface geology: for the long distance in ‘between: Indeed, 
O'Callaghan, the contractor’s construction: superintendent, who with. 
_ William:T. Lord,:one of the partners in the firm, examined: the site 
prior to bidding, realized this, for he testified: “We felt it would be 

. better if they had had more drill holes” (Tr., p. 105). ae 
As for the auger holes,. these too, were few in number and very | 
shallow,.and three of the holes showed, in. addition, the presence: of 
tuff breccia, the very material enconitared by the contractor, in actual 
excavation. - O'Callaghan testified that he -was not disturbed by these 
indications because of the notations in the logs of exploration that 
_the material. ‘was getting too hard. to-auger; and: that rock fragments 
were present. : ‘He ‘deduced frorn. these notations that bedrock Jay 
underneath the depth to" which the suse aaa This mes 
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_ tion was, however, wholly unwarranted, for a hand auger can. readily. 
~ be stopped by rock fragments, and such fragments may 4 themselves be 
a part of a tuff breccia formation, or may: have come from sources: 
other than. underlying bedrock. » 

Nor is’ there. adeqiiate proof that the SooHGraeL Sr ere 
“changed conditions” in the second category... The conditions; al-— 

though “unknown” were not “unusual” within the meaning of the 

“changed conditions” clause and, therefore, should have been antici- 
| pated, ‘Apparently the contracter’s conclusion that the tunnel would: 

be driven through andesite rock was largely based onthe facts that 
the two holes which were drilled to or below the grade of the tunnel 
“near the portals showed andesite, that certain outcroppings of ande- 
site rock were visible on the surface-of the ground near each, of the. 
.. portals, at. the crest of the ridge through which the tunnel passed, and.“ 
on hills rising on either side of that crest, and:the consideration al-_ 
ready mentioned that the hardness which stopped the drilling of some 
of the auger holes. ‘was assumed to be indicative of the presence: of 
andesite rock. OO 
This. eonclusion was shown by oe witnewes of ‘ie Goranaicne 
to be unsound. The contractor’s case rests primarily on the testimony. — 
of O’Callaghan, who was its principal witness, but his tunnel experi- 
ence was limited and he was, of course, no geologist. While no geolo- 
gist testified on behalf of the contractor, Clifford J. Okeson, a regional 
geologist:of the Bureau of Reclamation, of long experience, testified - 
_. on behalf of the Government, and his testimony that the contractor | 

did not encounter unusual conditions not only. remained unshaken by. 
cross-examination but was reinforced by the testimony of the Govern- 

- ment: engineers who had observed. the. geological conditions in ‘the — 

area of the tunnel.. Indeed, it was reinforced by the testimony of 
one ‘of the contractor’s own witnesses, Foster, who,- when: asked 
whether he considered the appearance of tuff or. tuft breccia to be 
common in the area of the tunnel, replied : “Yes, it occurs more com- 
monly here than it does in most, of the rest of the state, I- believe. 

It is encountered in highway work which is considerably more general 
than tunnel work, and _é2’s pretty widely scattered” (Tr., ‘pet 7, italics 

| supplied). 

It is deducible from the Government’s issenneay that the con- 
tractor by assuming that the tuff breccia disclosed: by the auger holes _ 
was.a shallow deposit and that the tunnel, therefore, would be driven — 
through andesite rock, made only one of several possible deductions: 
While it was poastble that the contractor could have encountered 
andesite in the excavation of the tunnel to’ an extent as great as the . 


almost 3,000 feet of tuff breccia and voleanic tuff it actually encoun- 


. tered, the expert: testimony.shows that stich an occurrence. would 
have been extremely improbable. It was. also erroneous for the 


- 
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contractor’ s representatives who examined the site to assume 5 that the 
visible outcroppings of rock indicated that andesite rock would be» 


encountered. i in the central reaches of the tunnel. Among other pos- . 


sibilities, such outcroppings might have constituted merely the, un- 
eroded remnant of a shallow surface flow of hardened lava, or they 
might have been the. exposed portions of embedded boulders that. 
had broken. off from the adjoining hills, or, as-seems to have actually. 
been the case, they might have been.the upper portions of a dike that. 
: had been intruded into the tuff breccia from below. by volcanic action. 
‘It is quite common for tunnels to be driven through material which 
“varies greatly. The Deadwood Tunnel was driven through a ridge 
in the Cascade Mountains, a range which consists principally of 
yoleanic matter that changes rapidly from place to place. , This area 


-- contains many kinds of sedimentary. rock, volcanic’ flows and dikes, 


and. explosive fragmental materials. "yidancss of rapid. geological 
variation are visible in traveling the highway from Medford, Oregon, 

- to the tunnel site, for the numerous road cuts show a wide diversity | 
of formations with many changes from place to place. Similar evi- 
dences are revealed by other excavations in the area. Tuff breccia 
‘and volcanic tuff are very common'in a volcanic area, and such — 
material 1s widely scattered in this area of the Cascade. Mountains. 

It is very common also to find tuff breccia as the basic material in the 

middle of hills.or mountains of volcanic origin. Intrusive andesite | 

and basalt dikes are likewise common in the Cascade Mountains. It 
is also not unusual to encounter tuff breccia: near. a drill hole. showing 

andésite rock. . 

_. ~ The contractor seeks to avoid the force of this geological evidence” 
by emphasizing the testimony of O'Callaghan - that one of the major 
-. sources of the difficulties. was not so much the tuff breccia ‘itself as its 
extreme. variability, which made it impossible to standardize any 
fixed:pattern for the drilling and blasting operations. There i is, how- - 

ever, no evidence that the subtle variations from point to point in the 

tuff breccia of which the contractor complains are not a typical . 
feature of the tuff breccia deposits of the Cascade Mountains, — 
Indeed, there is some evidence-to indicate that such variations are not 

only of: little significance from a tunneling standpoint but also quite 
common. When, during his visit to the site of the tunnel, Bloodgood 


was told by O'Callaghan that the material was changing constantly, | 


he asked the latter to show him these changes i in the course of his — 
ie examination of the inside of the.tunnel but, he testified, “Ty. couldnt 


get-it: into’ my head where it was changing so abruptly, that it would — 


_ make'a difference from round to round * * *” (Tr., p. 155). Donald - 
_S. Walter, the regional engineer of the Bureau of Reclamation, who 
had done 2 years oe Bost; cone work in geology: and who also 
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_ Visited, the tunnel, erate that while. there were changes in ‘the 
material, they ‘were neither’ frequent * nor unusual, and that he could 
. not see in the material itself an éxplanation. for ihe difficulties being 
_ encountered. ’ Okeson also. appears to have observed no abnormal 
characteristics i in the tuff breccia. 

The contractor also argues that the Government’s estimate of steel 
é supports—item 21 of the schedule ‘made provision for 102,000 pounds 
of such supports—which was mistaken, since in the end the tunnel 
was fully supported, indicates that the ‘Government itself assumed 
that. the tunnel would be. predominantly i in andesite rock. O’Callag- 
- han. deduced from the Government’s. estimate of steel supports that 
it expected only one-third of the tunnel to be supported. Bloodgood 
testified, however, that the Government estimated that one-half of 
‘the tunnel might. need, to be supported with the ‘steel, supports © 
installed on 4-foot centers. It is true that in some circumstances the 
Government’s estimate of the amount of steel supports that will be - 
required may be a significant indication.of the geological conditions 
which its engineers. expect to encounter.” However, it is, after all, . 
~ only one indication, and in the present case, the information given on 
the drawings with respect to geological conditions was so scant, and. 
the Government’s disclaimer of knowledge of subsurface conditions 
was so explicit and emphatic, that the contractor could not reasonably 
have attached any importance _ to the estimates of steel supports. 
Moreover, there is substantial evidence to the effect that the installa- 
tion of supports throughout. the length of both the tuff breccia and 
the andesite reaches of the tunnel was an unnecessary precaution. 
The Bureau considered. that.only a few short areas.of the tunnel actu- 
ally required supports but the inspectors of the Oregon State Indus- 
trial. Accident Commission insisted on, full supports, and since they — 
were In a. ‘position to shut. down. the contractor’s : operations, the 
Bureaw’ s engineers were compelled to accept a compromise under which 
steel supports on.8- foot rather than 4-foot centers and skeleton rather 


than solid lagging were to be installed. Thus, although in a sense 


the tunnel was fully supported,-the supports were not as frequent or. 
extensive as would normally have been the case in a fully supported 
tunnel. As it turned out, the bureau’s engineers were the, better 
prophets, for only one set of the steel supports actually ‘carried the - 
weight of the tunnel. According to James Graham, an aide to the | 
_ resident: engineer on.the Deadwood Tunnel, 99 percent. of the steel 
supports were “decorative”. (Tr., p. 242) :- That the value of many. of 
the -steel supports was doubtful. from a safety’ standpoint is ‘shown 
~. also. by. the ‘fact that they were generally installed some 70 .to 100 .— 
feet 1 in: back: of: the tunnel: heading, sometimes as much as: ‘150. feet 


ae Compare J. “AS ‘Perteling ‘€ Sons, Inc., 64 TD. “466, 484-85 (1987), 


ae 7 Biel When. ‘Supports a are. needed, they. are. ‘Thstalled oenurally 6: one: OF 


34]... °; APPEAL OF GEORGE: A. & WILLIAM T. LORD = 45 
— February 16, 1959 : 





two rounds back of the. heading. . The safety. factor. Was, of-course, 
important. “But that the bureau’s engineers | erred, in assessing this — 
factor is not established by the record. To come to such a conclu- 
sion, it would be hecessary to assume. that the judgment of the i inspec- . 
tors of the commission was better than that of the bureaw’ S: engineers: 
but the record. furnishes no. information concerning: the experience 
and background of the. former, while it shows affirmatively. that the 
latter had extremely long and varied experiencé in tunnel, construc- 
tion, and that their judgment in the present case was borne out by 
the conditions actually encountered. Moreover, the inspectors of the — 
. commission were. not produced as witnesses and, hence, there was no. © 

_ opportunity to test. their recommendations by cross-examination. is 
_ Finally, the contractor seems to. contend that, since in a volcanic: 
area extreme variability 1 in geological sonditionas is the rule; it could 
not reasonably have expected to encounter a continuous stretch of 
almost 3,000 feet of tuff or a breccia, and hence that. such an en- 
counter should be regarded as “unusual.” . There are, however, a num- 
. ber of difficulties in accepting this contention, although it 1s. seem- 
ingly plausible.: In the first place, the tuff breccia was not absolutely - 
continuous, but was broken by a large dike of andesite near its mid-- 
point extending for a distance of 58 feet and by two small cones or 
dikes of basalt near one end. In the second place, although the mate- . 
rial was ‘for. the most. part tuff breccia, some, of it was tuff, and there 
were some variations in.the structure and other. qualities ‘of: both of 
_ these materials—indeed, the contractor contends that such variations. 
occurred with no. little frequency! But the basic difficulty is that 


there.is no expert testimony in the record which can be taken to: have 
established that the percentage. of tuff and. tuff breccia encountered. : 


in driving, the: tunnel substantially | exceeded the percentage that ~ 
would. be. found on average in excavations. of like: depth within the’ 
area’ where the tunnel | “Was situated, or: that, the stretches: of. tuft - 
and tuff breccia: encountered. were In some. other particular beyond. 
the range of, what might be. reasonably anticipated in, that. area. 
~ Rather, Okeson, who was the only. geologist to testify, stated that. it 
was a. reasonable: possibility to get tuff breccia. ‘ “uniformly” for as 
much as 8,000 feet. (Tr., p 299). . 
"However, éven assuming: for the sake of argument that ‘there is 


- gome force in the contractor’s contention, and that it encountered _ 


“changed. conditions,” it must also éstablish, before it can. be said 
to be entitled to additional compensation, that. the changed conditions 
increased. its difficulties, and were responsible for its increased costs. 
The clear weight of the evidence is, however, that normally, tuff 
7 breccia is. a material in which. it. is as: pany! to work as-in andesite. . 
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Bloodgood, Walters and Gren, all of whom had had long ae % 


ence with ‘the construction of tunnels, so testified, and in the record 
as a whole the Board can find no good reason for rejecting their testi- 
mony. It must conclude that the contractor has not proved that the 
. difficulties were caused by the nature of the material rather than by | 
Speraitive factors for which it was itself responsible. . 
~ The contractor’s basic difficulty. was, perhaps, that, having assumed 
that the tunnel would be drilled éntirely through andesite rock, it 
organized its forces, supplies, and equipment solely with a view. to 
excavating through such material, and thus when it encountered 
the tuff breccia it was. wholly unprepared to deal with the situation. | 
Counsel for the contractor argue its case as if it expected to drill the 
tunnel through material that would be “predominantly” andesite, and 
that it would not have complained if it had encountered tuff breast 
for as much. as 400, 600, or even 800 feet. But. this argument is 
plainly contrary’ to the facts of record, and is a mere afterthought, | 
In its letter.of May 8 to the project construction engineer, which was 
written at a time when the contractor had already driven 800 feet 
through the tuff breccia, it.stated that what its examination of the 
site and its study of the cores of the drill holes had disclosed was. 
“that the work consisted of driving a rock tunnel through andesite 


rock approximately 3,600 feet,” and it also stated: “We based our cost. — 


- computations upon tunneling the 3,600 feet in andesite rock.” Again, 


in its letter of May 25 to the project construction engineer, it stated: 


“Tt is unreasonable to presume from the available evidence that’ the 
tunnel was to be driven in other than andesite rock * * * And, at 


. the hearing, O’Callaghan testified that based on his examination. of 


the specifications and the cores of the drill holes at the site, he had - 
concluded that “we would have a rock tunnel from one end to the 


other”: (Tr. p. 8). If it had not been for this conclusion, the con- 


es tractor would ' have made preparations for excavating through tuff. 


breccia at least to some extent. It is evident that if the contractor had_ a 


_ been prepared. to deal with as much as 800 feet of tuff breccia, the . 
difficulties which it encountered would have been greatly reduced: 
It is well settled that the contracting: party in entering | into a con- 
_ tract with the Government is presumed to possess the technical 
knowledge, the experienced: and. skilled workers: and the equipment. 
and facilities to complete the contract on titne, subject only to relief 
for performance. because of unforeseeable conditions not arising: be- 
- cause of the contractor’s fault.’ ‘The record shows, however, that the 
‘contractor lacked experienced. employees with the requisite know-how 
for dealing with the problems, which they encountered, and employed : 
, - 8 Carnegie: Steel Co. y. United States, 240. U. 8. 156, 164165 (1916) : +: _Eratias: ¥, Groen: : 


: berg, 187 F. 2d 569-573 (3d Cir. a0) er denied 320 US. 791; Prand Plastice (00., 
‘ASBCOA No. 3708, 57-1 BCA par.1186.. 
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. experimental methods and equipment which impeded the =e The 
‘contractor itself admits that it had difficulty:in obtaining experienced 
and suitable employees, at least at the beginning: of its operations. 
-Its blasting problems were ‘attributable to its use of a heavy-duty — 
powder which would have worked well.if only andesite rock had 
been encountered but which was not adapted to the softer tuff breccia | 
- material, and the situation was aggravated by its long delay’ in. sub-- 
stituting a proper powder for the one which it had purchased.. A . 
large factor in ‘accounting for the contractor’s additional. costs was. 
‘the high percentage of overbreak which it experienced in drilling:in | 
the tuff ‘breccia areas of the tunnel. But this overbreak. was due to 
the contractor’s drilling methods: rather than to the character of ‘the 
- material. It resulted from its use for the most part of the burn-cut.- 
method, and its shooting of 8-foot rounds, the approximate dimension — 
-of the diameter: of the tunnel. Both of these methods were unprece- 
- dented. In addition, the inexperience of its employees was respon- . 


sible for faulty drilling, many of the drill holes being placed. near or 
even outside excavation pay lines. The dumpies which. broke down oe 


so frequently were in particular highly. experimental. Indeed, the 
_ bureau’s. tunnel. experts knew: of no tunnel work in which ‘they. had 


~~ ever before been employed. ‘They might have proved satisfactory 


‘if the whole tunnel had been drilled through. andesite but. they were | 
-. wholly unsuitable for the hauling. job which had to.be done when © 

‘the tuff breccia was encountered. Insofar as the contractor’s diffi- 
- culties in the tuff. breccia were aggravated by the water encountered ~ 
in the tunnel, they were attributable entirely to its own decision ; 
virtually to ignore the’ dewatering problem. Allowing the water 


to flow freely on the tunnel floor was ee a, dvatonne: method . 


that was as novel as it was ineffective., 
The Government contends indeed . that i in. . many respects ‘the con- 


tractor. encountered the same. type. of difficulties in the andesite - 


’ reaches of the tunnel, as it encountered in the tuff breccia, and that 
~ its progress and the results obtained in. the tuff breccia were-actually 
better than in the. andesite. This the Government sought to illus- 
trate by.a chart. containing three: tables. Table I purports to show. 
~~ that the contractor made better progress in linear feet per shift in. 

the tuff breccia than in the andesite; Table II, that longer rounds in | 


linear “feet per “round: were’ “pulled in the tuff breccia than in the ~ 


. andesite; and, Table IH, that less pounds of powder, per linear. foot 


“were. used. 3 in the tuff. recein: than i in the andesite. The contr: actor ° 


attacks. Table I on the ground that the time devoted to portaling in 
at both the inlet and outlet portals‘was incltided in the figures stated 
. for the work ir, andesite; while admitting that the figures in Table IT 


; are correct, the contractor. contends that they fail to.take into ace 
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count the increased. difficulties and. costs. in advancing the. tunnel in 
the tuff breccia; and with respect to Table III it avers that the Gov- | 

ernment’s. figures on powder consumption. are incorrect. It also. — 
takes the position that direct labor costs per linear foot. are a better 
basis than the linear. feet advanced: per shift for comparing the 
progress in the andesite with that. in the tuff breccia... Based on 
data of its own, the contractor has also offered counter tables which 
are difficult to reconcile with the:Government’s tables... As neither 
_ the Government. nor the contractor has offered in evidence any of 
- the payrolls, invoices or other data on which their. respective con- 
clusions are based, the Board is unable, of course, to arrive at any 
independent conclusions, and has: attached no. weight to the tables. 


- Concuusiox 


- Therefoie, pilisuand: ‘to the authority delegated to the Board of 
Contract Appeals by the Secretary of the Interior (sec. 24, Order 
No. 2509, as‘amended; 19. F.R. 9428); the findings of fact and de- 
| cision of the contracting ¢ oflicer are affirmed. 


| ee _ Tuxoporn H. 1 Haas, Chairman: 
We concur: 
 "Winiiam Sacra, aibien | 
_ Herpert J. Stavenmen, Member. 
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Mining ‘Claims: Location—Mining Claims: Patent 

A mining claimant who has submitted ‘an application for patent based: upon 
“elaims located “in 1947. may not change ‘the date ‘of’ the locations in his. - 
application . to that of ‘this alleged ‘predecessors in interest. at .an:-earlier a 
., time, : upon ‘a: determination by the Government.that the 1947. locations: « 
. were invalid as. a .matter. of | law ‘pecause | the lands were not open . to 
mining location, but: must resubmit his application _ on the basis, of ‘the 
‘ prior locations. : 


Mining: Claims: ‘Lands Subject. to 
- Mining claims located in 1947, ‘at a time -when . the lands ‘applied. for were 
embraced in an outstanding oil and gas lease issued pursuant ‘to the Min- 
eral Leasing Act, are invalid in the absence of a showing of compliance 
with act of. August 12, 1953, and it is immaterial that the lease may later 
be determined to have been improperly issued because at. the time of 
* dgsuance there were valid mining claims on the lands. | ae 


Sao oe ‘A.V. TOOLSON ET ALD” 49 
tape February 18, 1959 — fh Baa 
APPEAL FROM, THE. BUREAU OF LAND MANAGEMENT | 


OK ‘Toolson, A.J Gibbons, Virginia Gibbons, Richard. Reed, 
_ Minnie Ray Gibbons, and J. P. Gibbons. have appealed to the. Sécré- 
tary of the Interior from a decision of the Director, Bureau of Land 
Management, dated August 7, 1957, which affirmed the decision of the 
manager-of the Reno, Nevada, land office, dated July 28, 1955, re- — 
jecting their mineral patent application Nevada 039326 arid declaring 
null and void their mining claims embraced. therein. 

The manager held that the two claims, called the Reed and Gibbons 


<< placers, were null. and void for the reason that at the time the claims - 


were located (March 18,1947) the lands involved were embraced i in 
a valid oil and gas leas (Carson. City (021879)+ and the lands were © 
not. epee to mining location. at that time. ‘The Director affirmed the 
manager ’s- conclusions. 

In their brief on appeal to oe Sacusiary: the agi tute Sortend 
that the oil and gas lease Carson City 021879 did not bar their mining. 
locations for the reason that, valid mining claims on the land ante- | 
dated the oil and ‘gas lease: application and were, therefore, a bar to 
the valid issuance of any oil and gas.lease on the land involved. They 
- also state that. they or their predecessors in interest were in fact the 
owners of these claims and that abstracts of title submitted by them — 
establish their chain of title to these claims, which were superseded 

by, the Reed and Gibbons claims. | 
~- Jt is not clear to what point the ‘inst-inetibigniba statemenit js. di- 
rected. The appellants presumably are not basing their application 
for patent upon ownership of earlier claims. They must stand upon 
the statements made in connection with their application. for patent 
_ submitted on’ June 17, 1955. The notices of application’ for patent 

stated that the original certificates of location of the Reed and Gib- 
bons claims were recorded on April. 16, 1947. Certified copies of the 
certificates of location submitted by the appellants show ‘that the 
certificates of location were recorded on April 16, 1947, and the 


certificates state that the claims: were located on March 18, 1947. ‘Tf Ps 


. the appellants are now basing’ their claims upon locations mee prior 
to March 18, 1947, they: will have to file a new application for ‘patent. 
Obviously ‘they cannot file an ‘application for patent based on 1947 
locations and: then switch to earlier locations when the 1947 JocaHons 
are declared. invalid because of a legal disability. oe 
The Department has consistently held that mining claims auld net 

be located on lands covered by: an outstanding oil and gas: lease: or 


- perinit. or allowable application. for a, noncompetitive lease. id oseph ras 


a on ‘and: Zas. application Carson City ‘021879 7 was filed on January 26, 1944, and.a B: vee 
2 : Ponenupetitive lease was issued pursuant to the application effective.as of. October 1, Sri 
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E. McCtory et al., 50 L.D. 623, 626 (1924) ; Filtrol Co. v. Brittan and 
Echart, 51 L.D. 649, 653. (1926) ; H. Leslie Parker et al., 54 1D. 165, 
173. (1933). The act of August 12, 1953 (30 U.S.C., 1959. ed., Supp. 
V, secs, 501-505), provided that mining claims located. ‘subsequent to 
July 31, 1939, and prior to January 1, 1953, on public domain lands 
. ucluded in an oil and gas lease or application for-lease could be 
validated, provided the owner of the claim filed an amended notice 
of location stating that the notice was filed pursuant to the provisions | 
of the act and for the purpose of. obtaining the benefits thereof within 
120 days after August 12, 1953. Failure to file an amended notice 


under the act of August 12, 1953, has been held to result in a loss of 


: the benefits of the validation afforded by the act. Clear Gravel 


eat Enterprises, Inc., 64 1.D. 210 (1957). ‘The record does, not show any 


compliance with the act of August 12, 1953, nor is compliance ores 
to have been made on behalf or the appellants. 

Therefore, it must be held that inasmuch as their claims were 
located at a time when. the land included in the claims was embraced’ 
in an. existing oil and gas lease issued under the Mineral Leasing . 
Act, the land was not open to mining location, and no attempt to 
comply with the act of August 12, 1953, having been made the appli- 
cation was properly rejected. Edith P. Allen, A-27455 (J uly 16, 
1957) ; Clear Gravel Enterprises, Inc., supra; Daniel H. and Eula 
_ Lurnbaugh, Edith F. Allen, A-27475 (September 23,1957). A locator 
does not acquire any property right by virtue of his location if the 
_ location is made on land not subject. to appropriation, - See Z7 Paso 
Brick Co. v. MoK night, 233 US. 250 (1914) 5 Brown v. Currey: 201 ° 
U.S. 184 (1906). . 

The appellants seek to avoid the effect of nae ruling by aseiting 
that the oil and gas | lease itself was void because. at the time it was 
issued there. were in existence prior valid mining claims for the same 
land. They contend that these prior mining claims segregated the 
lands in issue from oil and gas leasing. 

However, the Department has long held that ne possible existence 
of a ‘mining claim. for. which: no patent application has been. filed ‘s 
_ does not prevent | it from issuing-an oil and gas lease, because: 

* * * The mining claimants had not applied for a.patent to ‘their claim, aid 


at the time of the issuance of the. lease, the tract books of the’ General’ Land 
Office’ ‘[now.. Bureau of. Land ‘Management] showed the land to be free from 


adverse claims and to be subject. to lease. The issuance of the lease. was ; 
therefore regular and the lease is prima: facie valid * * *: Ohio Oi Pompany 


et al.-¥. W.. F. Kissinger et at., 58° LD. 758, 758 (1944). 

Union. Oil Company of California et al., 65 ID. 245, 259-253 (1958). | 

_ Ifthe prior- mining claim is later proved valid, ‘then the oil and 
208 | aed must. ne Capieled: Marion f; sangen: et: a, 68: ID. m1 Q 
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- (1956)? While the ia exists of. record it segregates the Tend and . 


prevents any other person from initiating any rights to it.* J oyce A. 
Cabot e¢ al., 63 1.D. 122 (1956), and cases cited. Therefore, at the 


time the appellants made their location in 1947, the land was not ~ 


_ open to mineral location and they gained no rights by their locations. 
The fact that the oil and gas lease later expires or is canceled does 
not validate a.location made while the land was not open to mineral _ 
entry. Alew and Jessie Boyle; A-27518 (Jan. 17, 1958) ; United - 
States v.- United. States Borax Co., 58 1.D. 426, 443-444 (1948, 1044); a 
Filtrol Cowv. Brittan and E chart, supra. : 

‘It therefore is apparent that the appellants must. prove that valid: 
- locations: were made on. the lands applied ‘for prior to the locations . 
in 1947 and that they are the present owners of those locations. It 
should be noted that in the event the appellants desire to resubmit a 


patent application based ‘onthe earlier locations, the issuance of the | 


cil_and ‘gas lease will be immaterial if the locations are proven to pe 
valid. . 


The appallasités should be given the. Soper uni to readin. a patent - 


conliaagn based upon the earlier entries.discussed in their. appeal to. 


the Secretary. With their new patent application they should. also. 
- submit whatever evidence they desire to prove the validity of those 


locations. Action upon such. application will be takén in accordance : 


. with the regular procedure on applications for mineral patents. 
Therefore, pursuant to the authority delegated to the Solicitor by. 
“athe Seoretary: of the Interior (sec. 23, Order No. 2509, as revised; 17 - 

“FR. 6794), the decision of the Direotor, Bureau of Tand Manage- 


a ment, is: s affirmed. 


‘Epp i Frivz, 
aang Solicitor... 


aes " HOLBERT gE ‘THOMPSON ET Als, 
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Small. Tract. Mate Renewal or Lease rei, “ 

Ee An application for: ‘the. renewal of a small traet iene: is ; properly rejected 
‘where the application is not. filed within the time limits imposed by. the 
terms of. the-lease and the pertinent regulation. of the Department in effect , 

when the lease was issued or on the form: required ny the si regen in 
: effect when the’ lease eapireds ~ 


aThe Jensen case dealt only with, the | consequénces to ihe: oil. aad. gas’ ‘ieicee of the F 


- demonstration that a valid-mining- claim covered the land prior to the filing of the oil and .-- 


-gas lease offer, . The. procedure. for. resolving. the. conflict between a prior. mining. claim 
and. an. oil and gas lease i is discussed. in the Union, ON. Oo. case, supra, Dp. 253-254. 
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Holbert E Thompson. and four. other. persons? : have. Pei: to 


ot the Secretary of the Interior from a decision of the Acting Director, 


Bureau of Land Management, dated July 22,.1958, which affirmed 
_ decisions of the manager of the Los Angeles, California, land office, 
rejecting their applications for. renewal of their small tract leases. 
The applications. for renewal were rejected on the ground that. apey | 


“+ were not filed prior to the expiration of the leases. . 


~~ All of the leases involved were issued for a 3- -year period on aire 
tember 8, 1953, and, therefore, expired on- September - 7,.1956. The 

- leases provided that the lessee could apply for renewal ‘of the lease, 
“not more than 6 months nor less than 60 days prior to the expiration 
thereof” :and that if it was determined that a new. lease should be 

granted, he would be accorded a-preference right to a new lease. . 

_ » On September 7, 1956, the day the leases were due to expire, a letter | 
was received by the land office from appellant H..E. Thompson, en- 

' closing a check for the sum of $60, pictures of concrete slabs located 
_.on the leased land, of himself and the other appellants, and a copy of 
the contract. for pouring: the slabs. The letter listed the names of 
the other appellants in this appeal and the serial numbers of their © 
leases, and a legal description of the lands in their individual leases. 


_ The letter concluded with the statement: “We request Permission ‘to 


extend our time limit one year in order to erect our: homes.” The | 


Be letter appears to have been returned to the sender and was again sent. 


back to the land office where it. was received on September 24, 1956.2» 
On September 24, 1956, each appellant: filed an application for: re- 
“ewal of his lease on Form 4-775a.. Thereafter, on September 26, 
1956, the manager rejected the applications for renewal for the reason 
that they were not filed until after the leases had expired. 
_ The pertinent regulation of the Department in effect at the time 
the appellants’ leases were issued (48 CFR, 1953 Supp., 257. 14(a)) 
and the terms of the leases provided that.an application for renewal. 
“must” be filed not more than 6 months or less than 60 days prior 
to the expiration of the lease..- However, the regulation did not. pro- . 
vide that any specific form of application for renewal must: be uti- 
lized. On January 10, 1955, the small tract régilations - were amended 
and sec, O51, 14 of the old regulations became: sec. 257. 15- (48 CFR, 


a"The names of the other "appellants @ ana’ ne serial numbers of their expired leases are as 


: follows: Jy “ 
Howard a; Thompson—___----.- -..-L 5 as Los. Angeles 0101798 
Johnson G. Dinnses cel eee ol ee “0101801. . 
Sam .B. ep weoste Seite ee 0103583 

a ee 0104878 | 


Marshall R, Dunn .—~~-~-----+---~- Bas Ses nee 
. 2The record indicates that ‘the’ land office returnéd the letter together with applieation . 
‘forms (4~7 Toa) for use: in applying for pappeiad of the leases.. : 
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. ‘jo54 Rev., O67 15. (supp); 20 FR. - 866). “The amended regula- 

tion provides that: .- don + es 

(a) An: application, for “deter of a: Tease. ‘iit be filed on. Form, 
| ATT (a) * * * prior to the expiration of the Jease. 

* nt Culbert v. Levin, 64: I.D. 1. (1957 Ts the Department | held that 
where a small tract. lease provides that it is issued subject to regula- 
tions issued pursuant toa statute, in the absence of any other pro- 
vision. or indication to the contrary, the lease willbe construed to 
incorporate only the: regulations existing at. the time the lease.was — 
issued and not. any future-amendments of the regulations which . 

~ impose an additional obligation or burden upon the lessee. In Henry 
Offe, 64 I.D, 52 (1957), it was held that where changes in a regulation _ 
relieve a lessee of obligations or extend to him a benefit-and are not - 


detrimental to the United States, such a.benefit may be extended.to 


‘a lessee even though his lease did not incorporate future regulations. 
cute Applying the principle announced in the Levin case, the Depart- 
ment held in the case of Ralph. Louis Walker; A-27425 (May 7, 
1957), that where, as in this case, the regulation in effect when the 
lease was issued did not previde that: any specific form.of applica- 
tion for renewal must be used, a simple letter from the lessee inquir- 
ing if he might be-granted a renewal of his lease would be considered. 
a sufficient application for renewal. In the Walker case, the appli- 
cation for renewal was filed within the time limits specified by: the 
regulation in effect when the lease was issued, namely, not more than 
6 months nor less than 60 days prior to expiration of the lease. .Thus 
the case was not concerned with the question of compliance | with the z 
amended regulation in effect: when the lease terminated. . 
_ In the Offe case, where the lessee failed to comply with the regula- 
tion in effect when his lease was issued by not applying fora. cc 


more than 60 days prior to the expiration date of his ‘lease, the = 


Department said that in order to take advantage of the amended 

- regulation he must meet the requirements of that regulation. . 
— On the basis of the Department’s decisions in.the Zevin and the 
Walker cases it would appear that, from the standpoint: of form 
alone, the appellants’ request for renewal: in. the form of the letter 
received on September 7, 1956, would have been proper and the. ap- 
pellants would not have hed to file an application on Form 4-7 75 (a) 
inasmuch’as the use of that form constituted an added requirement ‘ 
not imposed by the regulation in effect at the time the leases were 


issued. However, the letter sent by appellant. Holbert E. Thompson oe 


was not received until September 7, 1956, the day the leases’ were » 
due to expire, and was therefore not in compliance with. the regula- 
~ tion in effect when the leases were issued. and the terms of their leases. 
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inasmuch as ‘the coplieation: fo ‘extension was not filed 60 days o or 
more prior to the expiration of the leases. . 
In order to make the letter timely, it would be necessary to con- 
sider it as an application for renewal under. the amended regula- 
tion, which permits filing at any time prior to the expiration of the 
~ Jeases: But.the letter: was deficient .under the .amended regulation 
because that regulation requires renewal applications to be on a speci- 
fied form. «When the appellants submitted their applications on. the 
proper form, their leases had already expired. .Therefore, the. ap- 
pellants’ ‘applications for renewal were deficient under either. the 
regulation in effect when their leases. were issued or ander Toe amended oe 
. regulation i in effect: when their leases:expired. 
‘In view of ‘the fact that the applications for renewal ‘must a re- 
~ jected for this reason, it is unnecessary to decide whether or not the 
_ request for renewal filed by H. E..Thompson should be considered 
as an application for the benefit.of all the lessees named therein, « or 
only for his own benefit. a 
- Therefore, pursuant ‘to the aiinority delegated: to. the Solicitor 
by the Secretary of the Interior (sec. 23, Order No. 2509, as revised ;. 
17 E.R. 67 94); the decision of the e Acting Tren, Bureau of Tana 
‘ anaeonont Is affirmed. 
a Epaonp T. Farrz, | 
Deputy Solicitor. 


THE CALIFORNIA COMPANY = 
ARTEL a Decided February 20, 1959. 


oil and Gas Leases: Royalties - 


In making: settlement for the: gas royalty due to the United States ange an 
oil.and gas lease, a lessee may not deduct from the price.it receives for. the | 
gas sold in the field the cost of transporting the gas from one point in the 
field to the point of delivery under the: sales contract nor may it deduct 
the cost -of compressing and ptraeas the: gas ‘to meet the ‘requirements 
of the sales contract. 


SPPEAL FROM THE GEOLOGICAL SURVEY 


This j is an appeal to the Secretary of the Interior by The Califor: 

nia Company from a decision of the Acting Director, Geological Sur- 
vey, dated September 27, 1957, affirming “the action of the Oil and 
Gas Supervisor, Gulf Coast Repeat in calling upon the company to 


“pay” additional amounts for royalty due to the United States on gas 


produced and sold from four oil and gas leases, all.of which are com- 


~ mnitted to the Romere Pass Unit Agreement. 
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; The se Aating Diréctor’h held that since-the peeing of gas ales foi 
the unit. the United. States has received. approximately $34,000 less 
“in ‘royalties under these leases than it would have received had the - 
royalty: computations been properly made; that the company should 
‘have made its payments on the basis of the! price for which the gas — 


was sold in the field; and that under the decision in The Texas Com- <- 


pany, 64 LD. 76° (1957 ), deductions in any amount for the gathering, 
. compressing, and dehydration of the gas cannot be allowed? . 
~The company contends that. naither’ the leases nor the regulations 


- applicable thereto. support the disallowance of these deductions. It — 


contends that its obligation i is to pay royalty to the United States: on 
the net value of the gas and that the deductions made were for some-. 
- thing other than production costs. Presumably, it feels that these de- 
ductions are in the nature of charges for either processing or market- 
ing the gas, neither of which, it contends, it is required to bear. 
The leases in question (BLM- FW  013006,. 018045, 018046, and 
013047) were issued as of March 1, 1949, ander the authority of the 
Mineral Leasing Act for Acquired Lands (30 U:S.C., 1952°ed., sec. 
351 et: seq.) They are subject to the oil and gas operating regula- 
tions set forth in 30 CFR, Part 221. 
. “Each lease ‘requires the payment of 1214 percent royalty on the pro-. 
duction removed or sold from the leased lands and apeyiee (Sched- oe 
ule “ce A): Do 


“in determining the amount, or value of. as. and. liquid proaaets produced, ‘the 


: amount or value shall be net after an allowance for the cost of. manufacture. 


The | allowance for cost of manufacture may exceed two-thirds of the amount 
or value of any product only on ‘approval by the Secretary of the. Interior. 

. The. regulations require the payment of royalty on gas of all kinds: 
(30 CFR 221. 44,291.50). In computing the royalty on liquid hydro- — 
carbon substances extracted from the gas an allowance for the cost. of - 
extracting those substances, designated in the regulations (30 CFR 
221.51) as an allowance for the cost of manufacture, is granted. In 


a computing the royalty on the value of production, due consider ation 


is to be. given to certain factors but 


Under. no circumstances: shall. the value of production. of any of: said substances. . 
' for the’ purposes. of computing royalty be deemed to’ be less than the. gross pro- 
'. ceeds accruing to the lessee from the sale thereof or less than the value com- - 


"a ‘puted on such. reasonable unit value as shall have been determined by. the Sec- 


. retary. In the ‘absence of good reason to the contrary, value computed on. the. 
basis of the: highest price per barrel, thousand cubic feet, or gallon paid. or of- = 
fered: at the time’ of production ina fair ane open market for the major DOEMOn: 


. 2¥For a breakdown of the charges. “which fhe company dediicts before ‘it: eomputes the , 
royalty due to the United States see page 4 of the enenie Direetor’ s decision. ... ae 
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of like-quality oil, gas, or other products produced and sold from the field or 
area where the leased lands are situated will be considered to be: a reasonable | 
value. (80; CFR 221. 47; italics added. .) a 

_ As we ‘understand the present appeal, no contention is ee that 
any of the gas is “manufactured” as that term is.used in the regula-_ 
tions. The product. involved is gas which is sold for 12 cents per 1,000. 
_cubic feet, after it has been gathered to the point of delivery in the 
‘field designated i in the sales contract and after so much thereof as re- 
quires it has been dehydrated and compressed to a. condition suitable | 
_to enter the buyer’s line. Whether these functions be called process- 
ing or marketing functions, they are certainly not “manufacturing” 
functions as that term is used in the leases and the oil and gas operat- 
ing regulations. They are, in the opinion of the Department and 
under Zhe Texas Company decision, functions necessary to place the 
product—gas—in a marketable condition. ae: are obligations of 
the lessee. 

While the leases involved ; in this sree differ i in language i in some 
respects from the lease involved i in The Texas Company case,’ the 
leases. in each instance impose the requirement that royalty shall be 
paid on the amount or value of all production from the. leased 
lands. The.provision in the present leases that. the. amount or value 
of gas shall be “net” after an allowance for the cost of manufacture - 
~ cannot be read, as the appellant contends, to provide for the deduc- 
tion of costs other than those of manufacture. The appellant is 
attempting to read the provision as if, in the absence of any cost of 


7 manufacture, the cost of placing - the production | in a marketable 


S condition for sale in the field is deductible. Such is not the. mean- : 

- ing of the above-quoted provision of the leases involved in this ap- 

Ee: peal. - The interpretation placed on the leases. by the Acting Di- 

_ rector, Geological Survey, is consistent with the established policy of 
the Department and nothing in the letter of Acting Secretary West, 

dated: June 7, 1987, upon which the appelignt places such reliance, 


is to the contrary. | 
- In the circumstances, and after a full consideration of the ‘appel- 


lant’s brief on appeal, it must be concluded that the decision of the 


Acting Director, Geological Survey, is a correct decision and that the 
deductions which the appellant has made for the’ cost of gathering, 
compressing, and dehydrating gas sold from these leases have been 
“improper. és 
Accordingly, pursuant to the authority delegated to the Solicitor 
_ by the Secretary of the Interior (sec. 23,. ‘Order No. 2509, as revised; 
2The lease involved in that decision navidad that novaley is to be paid on ‘the amount 
” of all. production fromthe leased land at a designated percentage “‘of,the:amount or, value 


of .the gas:-and liquid “products produced, said amount or value of such liquid products to. 
be net after an allowance for the cost: of manufacture eee 
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| Ww F. R. 6794), the: decision of the ak Director of the Geological 

ie miurey is s affirmed. . 
/Epauxp T. Farry, 

nied ae 


AUTHORITY a LEASE UNASSIGNED LANDS OF THE COLORADO. 
ae RIVER INDIAN RESERVATION aa: 


Indian Tribes: Reservations 
The statute setting apart the Colorado River Indian Reservation for “the. 
“Indians of said river and its tributaries”. constitutes a continuing offer to 
the Indians of the .class mentioned and may be accepted by them until 
- withdrawn. . 
Indian.‘Lands: Leases and Permits: Generally 


The general long-term leasing act (25 U.S.C. sec. 415), which authorizes the 
‘leasing of tribal lands by the Indian. owners, is inapplicable to ‘the unas- 
signed lands of. the Colorado. River Indian Reservation until : ‘the beneficial 
Ownership in such lands has been determined. 


M-86557 a os a . cer on ote 94, 1959. 


To. THE Snonmrany OF THE Inrertor. | . 
* You have ‘requested an opinion on the authority of the Siatotany 
of the Interior to approve 4 proposed agricultural development lease - 
. executed. by: the chairman of the tribal council of the Colorado River 
_ Indian Tribes, as lessor, and Ucan Development Company, a Utah 
Corporation, as lessee, for approximately 83,000 acres of unassigned 
lands of the Colorado River Indian Reservation: The approval is 
sought under the authority of the long-term leasing act o August 

9, 1955, (69 Stat: 539; 25 U.S.C., 1952 ed.,sec. 415). 

The. ‘Colorado River ‘Indian Reservation was established: by the. 
act of March 3, 1865 (13 Stat. 559), ‘which act provided that the land 
thus reserved. was. set: apart for “the Indians of said river and its 


. tributaries.” The Mohaves and Chimehuevis were the only tribes 


_ to take advantage of the reservation as permanent settlers, and.these 
Indians, purstiant to the Indian Reorganization Act of June 18, 1934 


(48 Stat. 984), organized as the Colorado River Indian Tribes and 


adopted 2 constitution and bylaws which was approved he the eee 
- mnent of the Interior on August 13, 1937. : 

The Colorado River ‘Tribal Gounicil on Bebeunty 3, 1945, adopted 
Ordinance No. 5, which. was approved by an Assistant Secretary of 
the: Interior on March 9, 1945.. By- this ordinance the “Northern 

Reserve” of the réecrvation was reserved for the use of members of | 
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. the Goiseads River Indian Tribes and the “Southern Reserve” was 
reserved “for the use of the Indians of the Colorado River tributaries 
for whom present tribal land and water resources are inadequate to - 
- support their present Indian population,” and for returned soldiers 
ofthe tribes named. The ordinance provided for the adoption of 
Indian colonists into the Colorado River Indian Tribes. The ordi- 
nance further provided that in consideration of the setting aside — 
of the Southern Reserve for. settlement by other Indians, not less" 
than 15,000 acres of the Northern Reserve would be subjupated and 
supplied with adequate irrigation and drainage facilities for use by - 
members of the original Colorado River ‘Tribes, the cost.of such. 
development to be borne by the United States. Subsequently, Ordi- 
nance. No. 5 was referred to the tribal membership pursuant to article 
IX of the tribal constitution which provided that such a referendum 
vote could veto any ordinance passed by the tribal council. The 
ordinance was’ rejected. by the. tribal membership. - However, the 
ordinance was. construed to be- contractual in nature, and hence not 
subject to the referendum provision of the tribal constitution. 

The Ucan Development Company, through its attorney Hugh B. 
Brown, has submitted a memorandum brief in support of the legality 
of the proposed lease. The memorandum brief recites an historical 
account of the Colorado River Indian ‘Reservation .and. the Indians 
of the Colorado River. It is contended. therein that any attempt to 
-ereate a reservation for the benefit: of all Indians of the. Colorado 


River and its tributaries has been abandoned, and the offer to-such - 


_ Indians has been withdrawn by negative implication.: It is further 
contended that the question. of the beneficial ownership of the lands 


- of the reservation has been resolved, and that. the Indians upon. the 


reservation (Colorado River Indian Tribes) are the beneficial owners, 
. which views: they contend, are supported by the opinions of former 

. Solicitor Margold, 2. and . by the approval of. the tribal constitution | 
without requiring a provision. therein: permitting other. Indians: to 
settle or colonize on the reservation. It.is further contended that the 
ofter to the Indians of the Colorado River.and its tributaries .to. set- 
tle upon the reservation was to a.certain group of specific and identi- — 
fiable Indians which Congress had: in mind; being only. those Indians 


with whom- Colonel. Charles. D. Poston held council at La. ‘Paz, | 


Arizona, in 1864, and. that-those Indians were required. to accept: the 
offer within a reasonable time if they were to benefit thereby. It 
is also contended: that the 1865 act did not create any; vested Tights 


“1 1 Memorandum of Solicitor White to the ‘Secretary, dated February 26, 1952, / 
:.2 Solicitor Margold’s memoranda for the Assistant Commissioner, dated’ September: 15; 
19386 ; to the Commissioner - of. Indian Affairs, dated November 24, 1986, and Qctober 22) 


1938." 
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~ in any ‘Undine, ah they moved. into the resirvation with ; an “intent 
to remain there, but that the act was merely an offer. on the-part of 
Congress. to certain, specific. and: ascertained Indians, which :had to 
be accepted. -by- them. before they could establish any rights. It is. 
further contended in the. brief that Ordinance No, 5, adopted by the 
Colorado River Indian Tribes, is unconstitutional as it violates Article 
VI(c) of the tribal constitution. ‘The brief points to the duty of 
the: United | States as trustee to keep the property in. safe. condition 


_ and. protect. it from loss or adverse claim. and to make the property 


productive, suggestmg in this connection that a.portion. of the re- 
ceipts from a lease might. be held in trust pending any determination _ 
of. ownership rights. adversely to the Colorado River Indian Tribes, 
and that part of the land developed: under: the lease could be held 
‘in trust for possible colonization by other Indians until. it is deter- - 
mined whether or not such other-Indians have any right to such land. - 
_ While the September 15, 1936, opinion of former Solicitor Margold 
holds that it has been. determined. to which. Indians the reservation 
_ belongs, we must give consideration also to the opinion of former 
Solicitor Davis.*” The Davis opinion. expresses in substance. that 


there was never a. withdrawal of the offer expressed by the 1865 act 


creating the reservation; that where the offer has.been.kept open even 
after all tribes affected had obtained. separate reservations in one ~ 
form or another, there i is serious doubt. that Congress intended them | 
to be foreclosed from ever occupying the. Colorado River. Reservation ; 
and that. the question. of . ownership of the unallotted. lands of the | 
Coloradio River Reservation is unsettled. The Davis opinion points — 
out that, Congress has by the Navaj o-Hopi Rehabilitation Act of 1950 
certainly indicated its intent to carry out a policy of relocation of 
- Navajo. and Hopi. Indians upon the Colorado. River Reservation: 
Solicitor Davis also pointed to the fact that the question: of ownership. 
by the Colorado ‘River Indian Tribes is very definitely: in litigation 
_. in Docket No. 283, in. the Indian Claims Commission - [vol. 6, pp. 86, 
666], and Docket. No. 424-52 in the Court of Claims [Colorado River 
Indian Pribes et al. v. 0.8.) both involving claims filed by the Colo- | 
rado River Indian Tribes arising out of the colonization -of other . 
_ Indians. on the Colorado River Indian Reservation. . In. these: cases 
the Department. of Justice takes the position that: the Colorado River | 
Reservation was created for the benefit of a, class. of Indians, and 
that. the purpose lias never been abandoned. * 
The. long-term leasing act of August 9, 1955, supra, apeelieally 
provides that long-term leases for- certain purposes of any restricted 


nese 3 Solicitor Davis’ “memorandum: to. the Assistant Seeretaty, "436200, dated. Pepruary 
_ 12,1954. ; ee 
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Indian lands, whether tribelly or ‘individually owned, may be: imade 
by the Indian owners, with the approval of’ the’ Secretary of: the | 
Interior. Recognizing that the beneficial ownership of the lands of © 
the Colorado River Reservation is uncertain, and that ownership was 
a requisite under the 1955 act, Cong'ress passed the act. of August » 
_ 14, 1955 (69 Stat. 725), which- authorized the Secretary of the In- 
terior, for a period of 2 years, to lease the unassigned lands of the 
Colorado ‘River Reservation under the ‘same conditions as’ are pro- 
vided in the act of August 9, 1955, except that specific provisions 
were made: for the disposition of rental until such time as the benefi- — 
cial ownership is determined. Further evidence of the recognition 
by Congress of the uncertainty of the beneficial ownership of the reser- 
vation is shown in section 2 of the act of August’ 14, 1955, which states 
that “Nothing contained in this Act shall be construed as recognizing - 
any ownership in the Colorado River Indian Tribes or any other In- 
dians or group of Indians * * *.” It was clearly the intent of Congress — 


. to provide specific authority to lease the lands of this particular reser- 


vation which was not contained in the general act of August 9, 1955, 
supra. The fact that these acts were approved 5 days apart indicates 
that they were considered simultaneously by Congress, and it was not 
intended that the long-term leasing act should apply to the lands of the 
Colorado River Indian Reservation until the beneficial ownership be- - 
“comes known. The Appropriation Act of August 28, 1957 (71 Stat. 
433-434), provided for the expenditure of funds racsived from leases - 
on lands on the Colorado River Reservation (southern and northern 
_ reserves). for the benefit of the Colorado River Indian Tribes and | 
their members during the current: fiscal year or until: beneficial 
ownership of the lands has been determined, if such determination 
is made during the current fiscal year. Although the authority to 
lease provided in the act of August 14, 1955, expired on August 14, 
1957, Congress, by the act of August 28, 1957, again recognized that: 
 -the beneficial ownership of the lands remained undetermined. — 
‘We are:in agreement with former Solicitor Davis that the offer 
‘to the Indians “of the river and its:tributaries” to settle upon: the ~ 
reservation is a continuing offer which may be accepted at any time 
until it is withdrawn. Though we may consider, arguendo, that a 
long lapse of time or other implication would indicate that. the offer’ 
_ has been abandoned, we need only to look to the Navajo-Hopi Re- 
-- habilitation Act of 1950 (64 Stat. 44-47), which indicates the inten- 
tion of Congress to oer open. the offer which has | never. been. 


- pescinded. 


~The contentions of ihe. Coa’ Development Company concerning . 
the unconstitutionality of Ordinance No. 5 need but scant attention. 
‘Those contentions appear to rest upon the assumption that Ordinance 
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No. 5 itself SanBHIeUEps: the basis for acebeainie as. ; to the, beneficial ina 
ownership of the reservation. Without undertaking | here to express 
an opinion ‘on the question whether the ordinance violates the tribes’ 
constitution it will suffice to observe that whatever. uncertainty exists 
with respect to the identity of the beneficial owner of the reservation 
stems from matters other than Ordinance No.5. - . 

Treaties with the Indians, as well as acts of Congress,, have speci- - 
' fied how trust obligations to the Indians concerned are to be fulfilled. 
Being confronted with a specific leasing authorization enacted by 
the Congress shortly after general leasing provisions were approved 
by that body, it is incumbent upon the Secretary to look to the 
special leasing provisions when, dealing with the particular lands 
embraced within that special. statute. Until the provisions of the 
special leasing act, now expired, are in effect-reinstated by further 
legislation, or the ‘Beneficial ownership of the reservation judicially 
determined, it is our opinion that no leasing authority exists con- 
cerning the unassigned lands on the Colorado River Indian Reser- 
vation. Moreover, the present suggestion that a lease nevertheless be. 
executed and the proceeds held for'such Indians as may be colonized 
upon the reservation cannot be followed, ‘since basically a power to 
collect proceeds. must be predicated. upon a. valid lease, which cannot. 

- be consummated at. this time, and for the likewise: impelling and 
practical reason that: there is no way of. determining what portion: 

should be. held in trust. . . 
Goren W. ‘Avpor, 


Fe) olicitor.. 


sorreEhy CALIFORNIA PETROLEUM CORPORATION 
A-27851 7 Decided February 5, 1959 | 


Oil and Gas Leases: Lands ‘Subject to—Private. Exchanges: Generally 


‘Lands the title. to: which has been™ conveyed to the United States pur- — 

suant to a private exchange authorized. by. ‘section 8. of the Taylor 
- Grazing Act do not become available for offers ‘to lease: for oil and gas - 
- Simply upon the: acceptance: of title on behalf of :the-United. ia but 
: only. when. an order is issued. opening. them -to such disposition. 


APPEAL FROM’ THE BUREAU OF LAND. MANAGEMENT : 


Southern California’ Pétroleum Corporation has appealed to the 
Secretary: of the Interior from a decisign’ dated: August 6, 1958, of 
the Director of the Bureau of Land. Management which affirmed ‘thie 
rejection by the manager of the Salt Lake land office of two noncom- 


62 DECISIONS: OF ‘THE DEPARTMENT. OF THE: INTERIOR: -£66-LD. 


petitive offers to lease for oil and. gas filed by it pursuant to section | 

17 -of the Mineral Leasing Act, as ‘amended. ve USC. 1982 edi; 

Supp. V, sec. 226). . _ 

The offers, designated Uiah. 091502 and: 021608, were ‘filed on. 1 Feb: 
ruary 6, 1957, and covered three small tracts of land in San Juan 
County, Utah, which were reconveyed to the United States in private 
exchanges, Salt Lake 062962 and Salt Lake 065160, effected under - 

section 8(b) of the Taylor Grazing Act, as amended (48 U.S.C.,. 
1952 ed., sec. 815g (b), (d)). Title to the lands was accepted by the 

e Tirsetor in decisions dated pues 29, 1947, and October 2 25, 1949, | 
- each of which stated: 

2 The land acquired by the, United States in this exchange shall mamediataly.: 
become subject to: administration, for grazing use but will not become subject 
to appropriation under the public land laws sane an order authorizing such : 
sal far has been issued. by this Bureau. : : 

_ It appears that the land office records concerning fides janie state— 

. “Reconveyed to the U.S. under the provisions of Sec. 8 of the Act of 
— July 28, 1934 (48 Stat., 1269) as amended * * * oTe nubject to ap 

propriation until authorized by B.L.M.” | 

. The Director held the offers must be rej jected because the lands, not 


- having been restored to entry and disposition under the public land 


- laws prior to the filing’ ‘of the lease offers, are segregated from ap- 
propriation. under the public land laws until a formal restoration — 
order is published in the Federal Register. He also stated that, when 
restored, the lands would be subject to the preference rights nocdrded 
to veterans by the act of September 27, 1944, as amended (43. US.C., 
1952 ed., Supp. V, sec. 282). 
The appellant contends that the lands ‘waived became subject to. 
- disposition for oil and gas purposes upon the acceptance of title by 
the United States; that publication in the Federal Register is not 
necessary to open lands: conveyed to the United States in aprivate 
exchange to entry | under. nonpreference right filings; and that the 
preference provisions ‘of the act of September 20; 1044. (supra), do not 
apply to offers to lease for oiland gas. |. 

_ Section 8(d) of the Taylor Grazing Act (supra) eriyides = : 
ee Tans: conveyed to the United States under this’ Act shall, upon accept- 
ance of title, become public lands, and if located within the exterior: boundaries 
of a grazing district they shall become a oe of Tne district within the bound- 
aries of which they are located. ¥ * *, 

‘This provision, however, does not make: sate lands eee 
ae to disposition under-the laws relating to public lands... In. dis- 
cussing a similar situation arising out of a release by a railroad. of all 
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further claims. to public lands. under its grant, “the: Department | 


“The intention. atid ‘the effect, of the colnet were of ¢ course ‘to free from. any Y 
* company claim all the United States. lands that had been subject thereto. | 
Upon the Secretary’ s approval of the instrument. the two withdr awals mentioned, 
above as made for the road were in effect lifted and the lands, released from 
all claims, immediately regained the status of vacant, unappropriated, public 
lands. But this restoration of the tracts to the public domain did not e0°in- 
stanti make them- subject. to classification and: disposal under section 7 of the 
’ Taylor Grazing Act as some might suppose. 

The simple fact that lands belong to the ‘United States re mae ieee of 
the: “public domain does not of itself make.them subject to disposal and private : 
acquisition. Something more is required, It is true that accor ding to: the’ Su- 
preme Court the words “public lands” :are habitually used in our legislation to - 
describe such lands as are subject to sale‘or other disposal under general laws; 
and that ordinary thinking gives only this narrow, technical sense to the 


term. But it is not to be- overlooked that the Supreme Court has also said . 


~ that before lands federally owned beconie subject to private appropr iation there 
must be an indication by the United Biytes. that the lands ‘are held for such 
‘disposal.’ : : 

This latter atatament: ade in 1898, epitomided land depawteie views and 
practice, in particular as to “restored” lands. Through the years, the ‘Office 
and. the Department have ‘had. frequent occasion to consider the status of re- 
stored lands ,—lands once segregated by ‘various Kinds of adverse claims ‘ or 
appropriations, -even - those of patent, -and restored to. the United States: by 
congressional act,: by court decision; by - individual rélinquishment, by ‘land -of- 


fice cancéllation or by revocation of: some withdrawal,. ‘Executive or. depart- — 


-mental.. In.a:! ‘long line. of: decisions in such Cases,- the: Department has. held . 
that although restored lands become part of the public domain immediately, ae 
it’ remains for the Department and for it alone in the absence of congressional 
direction +0 give ‘the “indication” spoken of ‘by the. court’ ‘and to determine 
when-and how such lands shall be opened for disposal. 5 ee Crecelouis Hat, 58. 
_ LD..587, 559-560 (1943).) 7 
8 Newhall voSanger, 92: U.S. 761. ; 
_ *Oklahome v. Texas, 258 U.S. 574,. 600. 
8 Olson”-v.. Traver, 26 L.D. 350, 354, 355 (March 10, 4898) ; : Smith ‘v. Maine: 18 LD. 
482, 488; and thé Omaha Railwey-cases therein cited ; Charles H. Moore, 27. 1..D. 481, 493 ; 


State, of Utah, 53. 1. 2. 365, 367; Asst. ages General's Cention of September As, richie : 
33 L. D. 236. 


Ina “recent, case the Departinent has ‘aaplied the same, rile to lands 
conveyed to the United States in ‘private exchanges under section 
8 3(b) of the Taylor Grazing Act, sholding— 7 


The land involved in this appeal was conveyed. fa: the United States der: an 

. exchange of lands made’ pursuant to section 8(b). of the 'Paylor Grazing. Act,. 
as amended, supra. The decision of the Bureau of Land ‘Management accept- 
ing title to this land provided that “the land acquired by the United States in 


2%o. the. same effect : California and Oregon Land. Oo. v. Huien and. Hunnicutt, 46 L.D. 
. 55 (1917); Lewis G.. Morton: On Hebearitie)s 48 L.D. 507 anette Ben MeLendon, 49 


. LD. 548, 560 (1928). 


ee 
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exchange shall immediately become subject to. administration for grazing use 
but will not become subject to appropriation under the public land laws until.an 
order authorizing such appropriation has been issued by this Bureau.” Under 
_ that decision, the land was-.subject to administration for grazing use only. It 
was not subject to application for other uses under‘ the public land laws. Be- 
_fore the land could become subject to such application, a subsequent order: was. 
needed. The order of January 11, 1954, was for this Due Sena 8. 

‘Preston, 63 1.D..40, 48 (1956).) - 

Since there have been no orders opening ‘the iracts for which the 

appellant has applied to other Repose they are not. open to leas- 
ing under the Mineral Leasing Act. 

' An offer filed for lands which are net available for ree must be 

rejected. Heil J. Scharf, 60.1.D. 240 ee) Noet Es et ab., 

62 LD. 210,214 (1955). 

Therefore for this reason alone it was proper to reject the appel- 
lant’s offers. 

It follows that it is unnecessary to consider the appallanis argu- . 
ments. that the Jands can be opened to oil and gas leasing without the — 
publication ofan order in the Federal Register pursuant to sections 
5 and 7, Federal Register Act (44 U.S.C., 1952 ed., Supp. V, sec. 305; 
44.U.S. C, 1952 ed., sec. 307). (But so5 0. K, Edwards et al. v. Albert . 
G. Brookbank et al. , A-25960 (April 3,1951).) . 
- Sunilarly, the appellant’s contentions concerning the inapplicabil- 
ity of the veterans’ preference provisions of the act of prea 27, 
1944 (supra), are no longer material. 

There remains its- argument that the Director’s decision opening 
__ the land only for grazing use is, in effect, a withdrawal of land from 

other disposition and that the Director has no authority to make ‘such : 
a withdrawal... As I have stated above, the lands applied for did. not 
become available for disposition under the public land laws merely 
because the Director accepted title to them. A:separate order, which 
has never been issued, is necessary to accomplish that end. .'Thus, the — 
Director has not withdrawn the land applied for from leasing under — 
‘the Mineral Leasing Act because it has’ never been opened to such 
disposition. Consequently, it is not necessary to consider whether 
the Director improperly withdrew the land. 

Therefore, pursuant to the authority” delegated to the. Solicitor. by 

the Secretary of the Interior (sec, 23,'Order No: 2509, as revised ; 
17 F.R. 6794), the decision of the Director of the Bureau of Land 


Management i is affirmed. 


| Epnconp ae Pee, . 
as eeu . 
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ARTHUR V. HELLER 
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Grazing Permits ‘and Licenses: Base Eropetty, Ghana) Dependency by 
_ Use—Administrative Practice . 
“Where there has been no adjudication’ of commensurability of ‘base property 

during. the. priority period and the earliest commensurability report in the: 
official grazing files was not based on a dependent property survey, the com-’ 
mensurability. rating of ‘the base during the priority period will not, be 
-eonclusively presumed to be that shown by the earliest commensurability. E 
“report if there. i is other evidence in:the record inconsistent with that report; 
‘and the applicant, whose grazing privileges are. affected thereby requests an. 
ms opportunity to submit evidence on the question. . 


Words and Phrases . 


Commensurability. “Commensurability,” as used in connection with the Fed- : 
eral Range Code, refers to the number of livestock which can be: properly. 
_ siipported for a designated period of time from the forage and feed produced 
on ‘dependent: base property. 


APPEAL FROM THE BUREAU OF LAND. MANAGEMENT 


“Mrs, ‘Arthur V. Heller, successor in interest to Arthur V. Heller, 
deceased, has taken an appeal to the Secretary of the Interior from 
a decision of July 17, 1958, by ‘the Acting Director of the Bureatt of | 
Land Management involving the appellant’s grazing privileges on the | 
range in Nevada Grazing District No. 3 (43 U.S.C., 1952 ed., sec, 315b). 
. In a decision of February 2, 1954, on an appeal from the district . 
range’ manager’ s award of grazing ‘privalenes to the’ appellant in 1952. 
. and 1953, the examiner found that the appellant owns or controls base’ 
property which i in 1985 was impressed with a class 1 priority for 1 000. 
or more cattle and thatthe appellant’s property would have a priority’ 
of 8,000 or more auM’s (that 3 is, dependency by use for 1, 000 cattle for 
the 8-month period of use of the Federal range in this grazing district)” 
-if'no consideration were given to commensurability. However, as the. 
Bureau had indicated that the commensurability of the: appellant’s 7 
basevwas not in issue in that proceeding, the examiner remanded the 
case for a detérmination of the: ‘present. commensurability of the ap- 
pellant’s base property and the issuance of a license for grazing priv- 
ileges'‘not in excess of what that commensurability would support. 
-In a decision.of March 15, 1955, the range manager allowed. the 
appellant: class 1: grazing privileges to the extent of 4,913 sum’s and 
an additional 8 ,049 aum’s which were classified as temporary. The. 
decision stated that the unclassified use was temporarily granted for 
 Lyear.for the purpose of allowing an operational readjustment period . 
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in which to reduce the livestock numbers in accordance with the class 
1demand. For many years before 1955, the. class 1 grazing privileges 
allowed to the appellant exceeded the amount permitted by the decision © 
of March 15, 1955, and the appellant appealed from this decision. A 
hearing on the appeal was held before an examiner on February 26, | 
1957, at Carson City, Nevada. — . 
The i issue at the hearing was the present commensurability of the pe 
appellant’s— base! Counsel for the Bureau contended that com. 
mensurability. affecting the appellant’s class 1 range privileges. was 
properly :determined by the Bureau-on the basis:of dependent property © 
surveys made in 1952, 19538, and'1954 (Tr. 12-14). A dependent 
pro erty ‘summary. “dated January 19,'1939, was the first official report 
. relating to the productivity of ‘appellant's s base. and showed. a com- 
mensurability rating of 3,248 class 1 qualified aum’s (Tr. q 0-72;, 
Bureau Ex. 5). This report ‘was based on production figures con- 
tained ‘in ‘ari application of April 18, 1935, filed by persons who then 
owned the property. (Tr. 72). The ‘first official field survey made of 
the Heller base property was. prepared in 1952 and the commensu- 
rability of the base was rated at 2,150 aum’s (Tr. 72, Bureau Ex: 6). 
Additional surveys made in 1953 and 1954 showed. total commensu- — 
rability ratings. of 2,607 and approximately 2,241 aum’s. respectively 
(Tr. 73, 74, 81-83, Bureau Exs. 7,8). At the time of the hearing, and. 
on, the base of the 1953 :.and 1954 SOL TOTS the Bureau:rated, the ap- 
pellant’s « class 1 lands at 2,468 avm’s. or 617 cattle for 4 months, with 
a class. 1 Federal range demand. of 4,936 auM’s (Tr. 83). a ho 
_A. number of persons. who were closely connected with livestock 
operations on the base property;. including the: foreman of the ranch 
— from 1938 to the time of the hearing and Heller’ S former partner who . 
jointly. owned and operated. the base from 1987 to 1945, testified at, the. 
hearing: for the appellant regarding the livestock supported on the.base 
over a. period of 20 years. According to these witnesses, approx1- 
mately 1,200. head of cattle (with the exception of 2, short time after: 
1945) were cared for ordinarily from the forage and feed resources’ 
of the base during the period when they were not permitted to. use’ 
the range (Tr. 24-34, 87, 39, 44-45, 61-63). No hay or other-supple:: 
mentary forage was: ‘purchased for. feeding the livestock: until 1952. 
when.the appellant was forced to purchase supplementary. feed because. 
of a severe and lengthy winter and additional. hay was. purchased i in 





“1 Dranseript of hearing: on February 26, 1957, at ‘Carson City, Nevada; on Arthur’ V: — 


Beller’s appeal from a decision of March.15,.1955; by the range manager, Nevada Grazing» 
District ae 3; Pp. 12. iPase numbers hereafter will refer to this transcript: aMless ‘otherwise . 
itidicated. oh : -_ 
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1953 and 1954 asa. aesalt of the extreme drought i in the a area ‘during 
those years: (Tr. 21-67 ). -The appellant’s stock were ‘always’ well fed. 
- from the feed available from the base property and authorized use 
on the range, the range which the appellant used was not overgrazed, 

and the appellant did not use the range for a longer Period of fine 

than was authorized (Tr: 88, 47-48, 54-56, 63). . 
_ ° There was testimony for ‘the appellant that the base property was 7 
in good condition:during the priority years and also during the years 
between: 1937 and 1944, that during the war years, the condition, of 

the property deteriorated and that. productivity decreased | greatly 

during the drought years (Tr. 50,57). Witnesses for the appellant 

also testified that: at the time ‘of the hearing, the productivity. of 

the base property had increased greatly since 1954, and that the. 
property was in good condition asa result of a well having beeri drilled 

and sprinkling and eigeting systems ieee eas 49, 51-54, 88, 62, 

. 64; 67).. 

* By decision of ga 14, 1957, thee examiner held that the appeliiné 
was’ not entitled to an. award! of grazing privileges for: more live- 
stock than the forage production of his class 1 base property is able | 
to support each year for 4 months, the’ minimum period of time ‘when 
livestock: must be. supported - on base: ‘property in Nevada Grazing 
District: No.8, and that the weight: of ‘the credible evidence‘ at the — 


hearing supported the finding that’ during 1954; ‘the appellant’s: baisé as 


property produced’ 2,241 -animal-unit’ months ° of: feed,: ‘sufficient. to 

support, 560 ‘animal ‘units during the 4-month: period wher they’ are 

required to be off the Federal range.’ “As the appellant's total license 
for 1955 permitted greater use of the range than was authorized by 
the code, the examiner dismissed the appeal. “The examiner. “also - 

“held that a reduction in the productive capacity of the base property 

_ below: that.required. by the range code for 1. year: doesnot result: in a 

loss. of the dependency. by. use, or class, 1. qualifications, of the base 

property. e : 
The Acting Director’ Ss dadision’ ‘affirmed the. dicmcal of ine Cant 

as the 1955 grazing. season had passed, and gave special instructions 

for, future’ determinations of the appellant’s grazing . privileges. 

- The instant proceeding is an appeal from portions of the special 
_instructions. .Several provisions of the range.code require considera: 
tion in answering the question: ‘raised on this appeal. 

‘The extent of, class. 1 grazing privileges on: the. Federal: range to 

~ which applicants. are entitled is limited by the priority or the depend-: 

ency by-use of base property and by the commensurability of the base 
property, : and class 1 grazing privileges may not exceed the lesser 


68. —s DECISIONS’ oF THE DEPARTMENT OF THE INTERIOR [66 LD; 


of these two factors (43. CFR, 1954 Rev., 161.2(k) (3) (Supp. ))? It 
has already been mentioned that. the hearing examiner’s decision of 
February 9, 1954, which established the. priority, of. the appellant’s 
base property, remanded the case to the manager for. the determination 
of present commensurability. ‘The decision suggested that the appel- 
lant’s base probably lacked. ccommensurability to. support. class 1 
privileges. to the extent of .the priority of: the base. To. range 
manager's: decision of March.15, 1955, which limited the class 1 privi- 
leges to which the appellant’s base was entitled, was an adjudication 
of those privileges as. limited by the commensurability ratings shown 
by the 1953. and 1954 dependent property surveys... 
The term “commensurability,” used in connection. with the range 
coda, refers to the number of livestock which can be properly supported 
for-a designated. period of time from the. forage and feed -produced 
on. dependent base property. Livestock which are authorized to use 
the range must be supported for a period of time each year by forage 
and feed produced on the base property (43 CFR, 1954. Rev., 161.2 
(k).(3) (ii), 161.4 (Supp. Wy and. base property is said to be commen- 
surate for a license or permit for a certain number of livestock if the 
property, provides a sufficient amount of. forage to. properly support 
that number of livestock during the minimum period when the public 
‘range. may: not be. used for grazing the livestock. The commensur- 
ability of base property changes with variations in rainfall and other 
weather conditions, in the. prevalence. of plant disease, insects, pests, 
and i in the numerous circumstances which influence plant growth... Be- 
cause the commensurability of base property may limit the maximum 
amount. of class 1 grazing privileges which the property will support 
and because the range code provides, in effect, that class 1 privileges 
may be lost; if commensurability of the base property i is not maintained 


_. 2 When: this. appest “was taken, 43: CFR, 1954 Hotes “161, 2(k) (3) (supp panes in. 
relevant part that: . 


“The extent to: which. eee icenses: or’ spariaite: will be’ ‘granted. ‘on the: 
basis of dependency: by use of land, shall be: governed: by the following: 
__. “(1) It shall. not: exceed the average. annual amount of forage suscomasily ‘and 
‘properly ‘utilized by the livestock ‘operation computed on the basis of any two- 
_ consecutive years or.any .thrée years in-which use was actually made during the 
priority period, whichever is. more favorable to the applicant, on that part of | 
“the public land. which, at the time of the issuance of the license” or bermit, ‘is 
' Federal. range. Bat “ 
“(ii) It shall not exceed the amount of forage: needed for the proper. support 
of the number of livestock creating such dependency by use whith is available 
ou the base property during the minimum period established under 161.4. wis 
“The grazing privileges. which may be granted hereunder. shall not exceed the fe 
amounts determined under: subdivision (i) ‘or Gi) of this subparagraph; which- 
-.,.ever:is..the lesser... Where the base property. provides forage: in exceas, of that’ ; 
necessary for the. proper Support of the number of Jivestock used in. creating. the 
‘dependency by use: (Class. I) the base property; to the ‘extent: of such excess ‘forage: . 
-»,.capacity, may. .be. treated.-as dependent, by ‘location: : (Class It): is ‘SO Qualified.”’.- : \ 
a number of provisions in the Federal Range Code, including 161.2 (k)(1) and 
(k) (8) (li), were amended on January 9, 1959 (24 FLR. 362, 363).. The amended pro- 
visions may affect future determinations of the grazing privileges to which the: appellant 
is entitled. 
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(43 CFR, 1954 Rev., 161.6(e) (1) and'(12)"(Supp.) ), it is evident that. 
an actual or. implicit determination of commensurability during the 
priority period is contemplated by 161.2(k) (8) (ii) in the code (foot- 
note 2). Otherwise there ‘is no way of testing whether commensurabil- 
ity is being maintained over a period of time, as loss of cominensiir- 
ability may be measured: only by comparison: with a basic figure. 
Thus, although the range code has only recently expressly so provided, | 
commensurability which may seta maximum limit on class 1 privileges 
is determined in the first instance on the basis of the priority period 
(see Joseph F. Livingston et al. 56 I. D. 805 (1938) ; Weddiam Sellas 
ef al., A-25698 (Sune 15, 1950). 3 | 

“The examiner’s somsion of August 14, 1957, supported the Bureaw’s — 
determination of the commensurability oe the appellant’s base during 
1953 and 1954, but held that class 1 qualifications of the base were not 
affected by the loss of productivity for 1 year. The examiner made no 
ruling ‘as to the commensurability of this base during the priority 
period or the maximum class 1 qualifications which this base. would . 
support. . 

The Acting Director’ S acidiok referred to the fact: that. commen- 


 surability of the base in 1939 was shown to be 3,248 aum’s which would 


support 812 cattle for 4 months. The decision then stated that if the 
base property’ was commensurate for no more than the equivalent. of 
812 cattle during the priority period, that rating limits the extent of 
the class 1 grazing privileges allowable to the property, for it is the 
lesser of the two factors which govern the extent of-class 1 qualifica- 
tions, and, in the absence of a: showing that the’ property produced 
more forage during the priority period. than was shown in the'1939 
- survey, the total: lass 1 grazing privileges allowable to the base prop- 
erty amount to 6,496 sum’s of Federal forage, or forage for 812 cattle 
- fora period of 8 months. The decision also held, in effect, that since 
the lack -of- productivity of the appellant’s base appears-to have been 
due chiefly to adverse weather conditions which would have warranted 

granting ‘a non-use license under the éode’ (48 CFR, 1954" ‘Rev., 
161. 6(e) (9) (i) (Supp. )), the appellant should be allowed two grow- 

ing seasons to restore productivity, after which time licensés not to | 
On January. 9, “1959, 43 CFR 161. 2(k) (8) (ii), eupra, fu, 2, was amended to specifically 
provide. that the productivity ‘of base property which may limit the extent ‘of class ‘1 privi- 


’ leges refers to ‘* ® * the amount: of forage needed for the. number of Hyestock creating 
such dependency by use that. were customarily and properly sustained on, the base. prop- 
(Italics ‘added. ce 

“A memorandum. of December 17, 1957; ‘to ‘the Secretary from the Director of ‘the ‘Hureat 
of Land, Management recommending the adoption of this and “other ‘dmendments to. the 
range. code states that the proposed. rewording of 161. 2(k) (3) (il) is: “necessary ‘to ‘eliminate 

_ the conflict,’ otherwise existing between this” section and. ‘section 161. 2(k) (8) (i): “(See 
footnote 2). i) os i aaa ke 
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exceed the present qualifications allowable to the property. may. be | 
issued. 

On appeal: Sacep Gon is taken to the friplications in the Acting Direo- 
- tor’s decision that commensurability of the appellant’s base during the - 

- priority period i is limited to 812 cattle for 8 months, shown by the 
1939 survey, and the propriety of that limitation is the primary, es 
tion which needs to be determined ‘in this decision. a . 

The appellant. requests the right to present. evidence on. he com- 
mensurability of the base property during the priority period, points . 
out that’ a permit and licenses authorized use of the range for many 
years by more than 1,000 head of livestock for 8 months each year, and — 
that the permit and licenses were administrative determinations that — 
commensurability during the priority period was sufficient to qualify 
the base property for more grazing privileges than the 1939 commen: 
surability rating indicates. 

There is some evidence in the appeal. record riick: raises a amection 
as to the correctness of a ruling that commensurability of the appel- - 
Jant’s base during the priority period was that shown by the 1939 
_report which was. apparently based solely. on statements. made in an 
application of April 18, 1935, and not.on a dependent property survey: 

(Tr..70-72).* In any event, the commensurability of this base during: ~ 
the period 1952-1954, and not its commensurability during: the priority 
period, was in issue at the hearing on February 26, 1957, and there 
has been no formal adjudication of the commensurability of the appel- - 
lant’s base.during the priority period. Accordingly, a determination | 
of the commensurability of this base during the priority period cannot 
be made on this appeal. : In the circumstances, the statements in the 
Acting Director’s decision implying that the 1939 report establishes _ 
the commensurability of this base during the priority period and 
limits the maximum class 1 qualifications thereof are set aside, as 
the record. provides no basis for denying the appellant; an. opportunity 
to submit. evidence on the question if the request is ‘made at'an appro- 
. priate t time. The appellant may have the matter ‘determined in accord- 
ance with the procedure provided in the range code (43 CFR, 1954 
Rey., 161.9, 161.10). if, in the. future, the productivity. of the base 
| inereuses above the 1939 rating and the manager rejects an application 
for class oe grazing. privileges on the ground. that commensurability 

‘This evidence consists of testimony at the hearing about the ‘condition of the property 
‘during the priority period as compared. with its condition later. ‘In addition, a 10-year 
permit, issiied July 1, 1948, and‘canceled March 13, 1944, when the Héller-Parker partner- 


ship was dissolved, authorized use of the range in excess of the amount allowable if the 
commensurability of. the base during the priority period was that shown by, the com- 


mensurability rating of. 1939, “The | permit presumably amounted to. an administrative ie 


adjudication that the commensurability of the base during the priority. period was. sufficient 
to support the livestock permitted to. use the range during’ the period 1943-1944 (George 
Carson and Sone; A-23584 (Sprit 28, ek 


1] » APPEALS OF MORRISON-KNUDSEN CO., INC. 71 
. March 28, 1959. a 
of this hase a as hon by the 1939 report limits the extent of the pres 1 
privileges which may be allowed. — 

- It is also asserted on appeal. that credible evidence at the hearing 
in this case indicated that. the carrying capacity of the. appellant’s 
base has been sufficient’‘at all relevant. times to support 1,000 head 
_ of livestock for the required period. The issue is now moot because 
the 1955 grazing season has passed and future awards will presumably 
be determined by the. commensurability. rating of the base in future 
seasons as limited by the commensurability. rating during. the priority 
period (unless class 1 privileges are: Teduced. by: loss of. base Property: 
qualifications). 

As no questions were raised on appeal regarding the other rulings 
in the Acting Director’s decision, that decision is affirmed except with 
respect to the implication that. commensurability of the base during | 
_the priority period is s conclusively presumed to ‘be shown by the 

1989. report. 
| Therefore, pursuant. to the authority delegated to the Solicitor by 
the Secretary of the Interior (sec.. 23,: Order No. 2509, as revised; 
17 FR. 6794), the decision of the Acting Director, Bureau of Land 
epaeTuen is s affirmed subject to the modification set forth herein. 


"Tope T. es 
Beene 
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Contracts: Appeals—Contracts: Changes and Bete Contraota: Changed 
, Conditions—Contracts: Specifications—Contracts: Modification 


A request “of a roadway: contractor for. reconsideration ‘of a borrow claim, 

-, which is. based.on the contention that the Board could not give effect to 

deviations from the “changes” and “changed conditions” clauses of the U.S. 

- gtanhdard form of construction contract that limited the applicability of these . 

- @lauses because deviations -were prohibited by the regulations relative to 
public: contracts, must be denied. .Such-regulations are simply for-the pro- 
oo tection of the Government against. its: own officers, and hence may: not be, en- 


forced against the Government by. a contractor seeking. to avoid the obliga- j . . 


tion of its contract. Moreover, although: the courts ‘have’ declared the ‘stand- 

ard “changes” and “changed conditions” clauses to be paramount as against 

s-eaveatory = or exculpatory : provisions: in the specifications of a- general 

nature, this is not equivalent toa prohibition upon deliberate ‘deviations. 

The standard provisions are paramount as against inconsistent ‘specifica- 

. tions only. in cases in which there is no. other. ‘aid. to Anterpretation 1 than 
the provisions | ‘of the standard form itself. oe 
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Contracts: Appeals — Contracts: Additional Compensation — Contracts : 
Specifications © , s a, 
A motion for reconsideration of a claim of a conawny éouittacter based on 
“the allegation that the ‘Government by deleting: a: select’ borrow surface 
course,’ which’ the contractor. had. planned to use to. correct. deficiencies 
. in the subgrade, and by failing to supply suitable topping. material. for 
finishing the subgrade both prior and subsequent to the. deletion, had in- 
creased the contractor’s costs in finishing the subgrade must be denied when 
it appears that (4) the' contractor has not borne the burden of proving 
that it made. every ‘reasonable effort to conserve suitable topping material 
_ from excavation and borrow, as required by. the specifications; and: that . 
the Government failed to designate borrow pits from which suitable topping 
material could be obtained; (2) the initial grading by the contractor. had 
been very rough; (3) the gravamen of the contractor’s complaint was 
really that too much of the borrow material had to be windrowed rather 
‘than that it was unsuitable; (4) the contractor’s alleged:.plan to: make 
good the deficiencies of the: subgrade with select. borrow: was ‘an. after- 
thought. and the alleged. plan would in any: event have been. inconsistent 
with the requirements of the specifications relative to the laying down of 
the subgrade, and might have involved greater expense than | the use of 
‘ordinary’ borrow; and, finally, (5) the contractor failed to give timely notice 
of and protest t against the alleged denial of suita ble topping material. 


BOARD OF CONTRACT APPEALS 


Under date of jr une 18, 1957, counsel for the aauellant filed a mobon 
for reconsideration by the Board of its decision of May 27, 1957, 
denying; subject to two exceptions, its claims for additional compen- 
sation, arising under its contract for the construction of section a. 
of the Richardson Highway i in Alaska... 

_ Briefly, the Board held in its decision that wider the terms of the 

specifications, which included. :provisions,. modifying” the “changes” 
and “changed conditions” articles of the contract,? so as to reserve a 
right to the Government to make changes 1 in the plans: to meet. unan- 
ticipated field conditions, and to limit the right of the contractor to 
additional compensation to instatices in which there were overruns or 
underruns i in excess of 25 percent of estimated. quantities, the appellant 
was not entitled to additional compensation. by reason of deficiencies or 
changes in-the borrow pits, except:to the extent.that borrow and. over- 
haul exceeded the stated limitation. The Board also held that the 
appellant was not entitled to additional compensation by reason of the 
deletion of item 100(1) ‘of the. contract, providing fora “Select Borrow 
Surface Course,” except for preparatory work on, plant, before the 
deletion. was made. The items of this. claim that. 9 were: palace were 

464 LD. 185 | dee asd oer te vaeee ae 

' @Theése are, ‘tespectively, articles: a) ‘and 4 of the contract.. The provisions modifying 


these articles of the standard form are to he found in articles 4, 2 and 4, 48, erespertively, of 
the standard specifications. a : 
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tasbae on alleged ditieulties | in. finishing the subgrade afer the deletion 


of the item, and the prolongation of the work into another operating — 


‘season, due to the same cause. The two basic claims of the appellant 
-will hereinafter be referred to as the borrow atts and the deletion 
claim, respectively. 

Counsel forthe appellant. filed. an éxtandive brief i in sapport of its 
motion for reconsideration, and counsel for the Government ° filed a 
reply brief. Upon the request of counsel for the appellant, the Board 
also heard oral argument on the motion for reconsideration in Wash- 
ington, D.C., on April 15,1958. 

The only new ground for réconsideration of the Ronee cant ad-. 
vanced by counsel for the appellant is that the Board, by giving effect 
_ to the modifications made by the specifications in this case in articles 
3 and 4 of the U.S. standard form of construction contract, has dis- 
_ regarded or set aside a, public. policy, of the United States which -is 
designed to encourage lower bids by making it possible for contractors 
to eliminate certain. contingencies which. they would otherwise. have 
to take into account in making their bids, This public policy is said 
to be established by numerous decisions of the Court of Claims and by 
sections. 54.1. and 54.3 of the Federal rules.and regulations relating 


.. to public contracts, which provide that “except as otherwise author- 


ized” the standard forms of Government contracts, including the form - 
. of construction contract involved in this case, “shall be used without - 
deviation by all executive agencies,” except that additional stipulations 
or instructions “deemed necessary but. not inconsistent with the pro- 
visions.of the forms prescribed, may be incorporated.in the Spevifion: 
tions, Schedules or other accompanying papers.” 

It. is clear that the appellant, by presenting this. argument, is bk 
tempting i in effect to repudiate provisions of a contract irito which it . 

had’ freely entered, with ‘at least constructive knowledge of the policy 
and the regulation... It.is equally clear, moreover, that if this attempt 
were to succeed, another public policy, which is to maintain the By rtetn 
2 public competitive bidding, would be undermined... 

~The Board does not deem. it necessary to determine anether the 

particular alterations made in articles 3 and. 4.of the standard form - 
in this,case were, or could have been, authorized; for it could: not pos: 
sibly make. any difference in the result.. The reason. is that the ap- 
pellant has no standing to raise the question. Nyneenee the deviation. was 
permissible. . ‘This has long been settled... Sy i 

“8 Subsequent ‘to the senders of the Bosra’ 3 ‘decision, “jurisdiction over the . con- 
tract; was transferred: to: the. Bureau -of; Public Roads.:in the- Department of Commerce, 


“and counsel who ortgine Ny represented the Government has been’ ies eas oe counsel of 
that agency. 2) ALE : oy , : og 
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Ind artford Accident & ve nilemmity Company v. United States, 130 
Ct. Cl. 490° (1955), the ‘Government ‘deviated from article 9 of the 


. standard: form by providing for the payment of liquidated damages _ 


by the surety as well as the contractor. The contractor eventually de- 
faulted and the surety completed the work but not until after the com- 
pletion date. When the Government assessed excess costs, as well as 
liquidated damages, | against the contractor, one of the grounds on 
which the surety resisted the assessments was that the Government 
was without power to déviate from the standard form of contract, and 
it relied upon precisely the same provisions of the regulations relative 
to public contracts which are invoked by the appellant in this case. 
But the court held that “these regulations were for the benefit of the. 
- Goverriment and that a third party cannot complain of any deviation 
therefrom” (p. 493). The reason for this rule is that the laws and 
regulations governing the making of Government contracts are simply 
‘for the protection of the Government against its own officers, and hence 
may not be enforced against the Government by a contractor seeking 
‘to avoid the obligation of a contract.. This principle was settled long 
ago by a- ‘series oy decisions by the ‘Supreme: Court o the: ‘United 
States. ati 
Tn. tone to: the’ recent décisions of the Court of Clatins j in which - 
‘the court has: emphasized that the paramount importance of’ the | 
“changed. conditions” provision of the standard form of Government 
construction contract requires the subordination of caveatory or excul- 
patory: provisions in Government specifications, the: appellant seems 
to be arguing also that, even if articles 4.2 and 4. 3 of the standard 
specifications, ‘the special’ provisions of ‘the specifications modifying 
the “changes” and “changed conditions” articles of the standard form, 
may not be disregarded, they should be “reconciled” by. a’ process of 
interpretation with the provisions ofthe standard form. It is obvious, 
however, that provisions which are indirect and irreconcilable con-- 
flict cannot be reconciled by any legerdemain of which:the Board 
would be capable. Actually, the Court of Claims has done ‘no more in 
its decisions than to- attempt to reconcile caveatory or exculpatory 
provisions of the specifications which are of a general nature with the 
provisions of the “changes” and “changed conditions” provisions of 
the standard form. ‘The court has never held that these provisions are’ 
so paramount or absolute that they cannot, be modified or set aside by 
appropriate provisions in the spécifications which expressly so provide. 
On the contrary, the court has recognized that this can be done if the 
intention is expressed, and that the provisions.of the standard form 
are paramount as against the specifications only i in cases in which the 


« Some of these cases are cited in 33 Comp. Gen. 180, 182 (1958). 
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court is without ‘ “any other aid than pe standard contract “forni . 
itself,” ° 

The appellant also. contends that the Board Soest in ‘rejecting its 
deletion claim, except for preparatory work on plant. As originally 
scheduled, the coritract provided for a Select Borrow Surface Course, 
item 100(1), to be placed on the prepared subgrade but under date of _ 
“April 23, 1954, the contracting officer liminated - this item, and the 
appellant's claim was based on its alleged added difficulties in finish- 
_ Ing the subgrade after the elimination of the item, which it ascribed 


to the failure of the Government. to provide suitable material for 


finishing the subgrade, and to the defeat of its plan to correct the 
roughness of the subgrade by the use of the select borrow without, 
howe charging the Government more than the price of ordinary 
borrow, or for overhaul in connection with supplying such borrow. 
The Board held, however, that there was no satisfactory evidence that. - 


- the Government had imposed any greater requirements in finishing the 


subgrade than would have been imposed if item 100(1) had not been - 
eliminated, and: that the appellant’s difficulties in finishing the sub- 
grade were caused by its own haste in attempting to complete most, if 


not all, the subgrade in its first season of operation in 1953. The 


Board. ‘also held that it would not have been consistent with the re- 
quirements of the contract in any event to correct the poop of the 
subgrade by the utilization of select borrow. — 

The appellant contends that the Board tnisconcbived 4 in és decision 
the basis for the rejected items of the deletion claim, and not only: erred 
in its conclusion that the subgrade had to be constructed without re- 
gard to-the use of select borrow but also failed “to either comprehend 

‘or mention the failure of the Government to furnish to. Appellant 
_ specification material for the top 12”’ lift of the subgrade,” as allegedly 
required by section 29-3. 2(b) of the standard pee which. 
reads ’ as. follows: ees oe 
Topping Material. — Suitable material shall be conserved for sinatracting thie a 
top portion of. embankments’ and no rocks or hard. lumps that cannot readily be 
_ broken up into pieces not over 6 inches in ‘diameter shall be ‘placed in the upper 
12” layer. 
- Ibis not true that the Board misconceived the basis of the appaulaies 
claim. It was aware that one of the bases of the claim was the alleged | 
- failure of the Government to furnish the contractor suitable: material 
for the preparation of the subgrade for it stated that the appellant was 
complaining that “it was forced to use unsuitable and unspecified ma- 
terial because the Government neither permitted, the povernanl of suit- 


6 See Pfotser ¥. United States, 111 Ct. Cl. 184, 225, 226 (1948).. 
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able material for the purpose. of preparing the subgrade from avail- 
able pits nor designated pits from which such suitable material could 
have been obtained without the objectionable overhaul.”° This has 
now simply been made the very gravamen of the appellant’s complaint 
in reiterating the deletion claim. Except for such changes of emphasis, ” 
. the appellant is advancing the.same claim which the Board has re- 
jected and on the same basis. However, since this aspect of the deletion 
claim was only briefly discussed in the Board’s decision, and section 
99-3,.2(b) of the standard specifications was not specifically mentioned ; 
or discussed therein, the purport and effect of this provision, as well 
as. the claim asa whole, will now be examined in greater detail. | 
_, Itis apparently the appellant’s theory that section 29-3.2(b) of the 
standard specifications ’ imposed an absolute and unconditional duty 
upon the Government to select and furnish to the appellant, for the 
top 12 inches of the subgrade, material not over 6 inches in ‘diameter, 
. irrespective of whether:such material was available within free haul 
distance, and that if such material was not available within free haul 
distance to allow overhaul from pits where such material could. be 
‘obtained. However, the language of the provision, even. when con- 
~ sidered in isolation, does not support. the appellant’s theory,. and it is 
rendered even more obviously untenable when considered in the 
context of the other provisions of the specifications. 

_It is apparent that actually the topping provision itself refers basic- 
ally. to “suitable material” rather than to material of any specified 
maximum size. Insofar as it contains any specific reference to size, 
it refers not to 6-ineh minus material but to material that cannot 
readily be broken up into such material.® It is also apparent that it 
imposes’ a, specific. duty upon ‘the contractor to. conserve “suitable 
material” for topping. Indeed, the provision consists of two parts, in 
the first of which an affirmative duty of the nature just mentioned is 
imposéd'on the’ contractor, and in the second of whicha prohibition i is 
| imposed upon the contractor against placing i In _ the “upper 12- inch 
broken 1 up into pieces not c over 6 {inches i in diameter. eee ; 

The duty of the contractor to conserve the suitable marenalG is s not 
mentioned, moreover, merely, in, the topping, provision but. in many 
other. :provimons. of. the standard specifications, ‘Section. 24-3, 1 PED: 
 @ 64 1.D. 185, 205: ° ake 3 pe : 

. “For the sake of brevity: this provision will hereinafter be referred to ag “the topping 
provision, 2” “4 

8 Indeed,: in: his opening statement: at the’ hearing, counsel for the appellant recognized 
_ this, for, in speaking of the. topping provision, he. stated that the purport of the provision 

was to require that in the upper 12-inch layer of the subgrade “there should be used rocks 


or other suitable material not, over. six inches in diameter or at least it had to be capable 
of being readily broken up into piecea not over 6 inches in diameter” (Tr., p. 12). 
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vides: “ATL suitable material removed ‘from the excavations shall Be 

cused ag-far‘as ‘practicable i in the formation of the embankment * * *; 


section 24-8:4 provides for “saving” material obtained during stays: 


tion which was deemed suitable for topping ; and sections 24-5. 1(c), 


 -O5-B.1 (¢) and 26-5.1(c) all provide that payment for the. respective 


items. shall: include the conserving of cushion and. topping material. 

“In view of the existence of the duty on the part of the contractor to 
conserve suitable topping material, it is apparent, to say the least, 
that. before it could justly complain of a lack of such material, it’ must 
show that it had made a reasonable effort, both in the course es excava- 
tion and in the obtaining of borrow, to conserve such material but that : 
it was not available within, free haul distance. 

Amore difficult question is the extent of the Government’s obligation 
to supply the contractor with suitable material. ‘Was the prohibition 
upon placing oversized material in the upper layer of the embank- 
ment also in effect a requirement. that the Government supply the con- — 
tractor: with suitable-material? * The appellant seems at times to be 
almost, arguing that, the Government : was bound to obtain and deliver 
to it.enough truckloads of.6-inch minus material to enable it to.con- 
struct the upper layer of the embankment.: Actually, of course, the - 
duty of the Government was merely to designate such. suitable sources 
of borrow as would enable the. contractor to construct the subgrade. 
As noted in. the Board’s original decision, i in connection, with. the. dis- 
cussion of the borrow claim, the Government. not, only expressly repu- 
diated any. responsibility. for the quantity of acceptable. material, in 
the borrow sources but also made the suitability. of-the material de>. 
pendent upon ‘the judgment of the project: engineer,? and,,in addition. 
required. any overhaul: from sources of borrow to be authorized 2 10 In 
view of these. provisions, it.may plausibly be argued that the purpose 
of the topping provision was merely to indicate the type of topping 
~ material. which would be used unless the project. engineer indicated 
that coarser material would be acceptable, It may be argued, in other 
words, that the provisions empowering the project engineer, to deter- 
mine the suitability of material were paramount. Stich’ a: construc- 
tion would be str ongly supported by the circumstances that, the. Goy- 
ernment, having conducted no pre-bid explorations of the borrow pits, 
"was in. no better. ‘position than the.contractor to. determine i in advance 
; precisely the sort of material that would be yielded by them, and that 

Tt would have been. rather ill advised, therefore, for it to have under- 


for t a ‘suber ade extending 45 miles in length. 


. ° See article 6:1 (a) and: ‘sections 26—1.3, 26-2.1 and 41~8.1 of the standard d specifications. 
10 See section 28-1.1 of. fhe standard abeeticattons. Sloth 
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In view of the, actualities of the record there is really no need to 
decide. this inter esting question, as will be shown. However, it is 
important to indicate that in any event the contractor could not validly 
object, to the presence of oversized rock in borrow material so long ‘as 
sufficient quantities of material suitable for the construction of the 
upper. layer of the embankment were available, nor could it object 
to having to separate, by blading or otherwise, the suitable from the 
unsuitable material even though this might involve the windrowing 7 
of the oversized material and might increase the labor costs of place- — 
ment to some extent, although it is obvious that a part of the appel- 
lant’s additional cost at least would be offset by the payment which 


it would receive for the additional borrow. That oversized rocks and ~~ 


boulders in ‘the borrow were anticipated is made manifest by the 
provision added to, section 41-3.1 of the standard specifications by the 
special provisions which reads as follows: | 
Fill and ditch slopes shall be finished true to line and radar Orersie rocks 
and boulders resulting from the placing and finishing of roadway borrow or 
other. grading operations shall. be aligned along. the toe of the slope where the 
roadway is on fill and in such a manner that drainage will not be obstructed. 
Where the roadway.is in cut, all oversized material from any source whatever 
shall be removed from the ditches, and disposed of as directed by the engineer. 
- Even more significant are some of the provisions of the unamended 
first paragraph of section 41-3.1 of the standard specifications. “AI 
boulders or ledge appearing in the excavation,” it is provided, “shall 
~be removed or broken off to a depth of not less than 9 inches below 
the subgrade.” ‘This clearly indicates that boulders could extend — 
even into the upper twelve inch layer of the embankment. “Selected 
material reserved under ROADWAY AND DRAINAGE EXCAVATION,” it is. 
also provided, “shall be used insofar as deemed suitable by the engi- | 
 neer, supplemented as: necessary by additional material obtained under. - 


Borrow * *.* ,. In areas where satisfactory material i is not-available 
and the contract carries ‘the item: sPOT SUBGRADE REINFORCEMENT, | " 


material of the ‘quality and characteristics necessary may be ordered 
in writing under such item.” This would tend to support the view 
that even with respect to the material in the upper 12-inch layer of 
the embankment the judgment of the « engineer was to be paramount. 
The best guide to the meaning of a contract is the practical con- 
struction which the parties themselves have given to it. One will 
search in vain through the correspondence of either the: period ‘of 
construction or of the filing of claims for ‘demands by the appellant 
that it be furnished with 6-inch minus material. During the construc- 
- tion season of 1953, 60 to 70 percent of the subgrade which the appel- 
lant constructed with its own forces was-laid down by it but in the 
only letter which it wrote to the Alaska Road Commission during this 
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season, “which was dated July 1, 1953, ‘jit-made no mention of any such 
demand. It.merely observed : “The specifications state that borrow. 
sources shall be designated and that suttable material shall be con- . 
served for construction of the top portion of embankment. However, 
no portion of.the designated pits at Mile 79.9 is suitable for topping. 
- material and it is necessary to construct the entire embankment with ” 
the. available material containing boulders up to two feet in diameter” 
(italics supplied). The appellant then continued, as follows: “Dur- | 
ing the construction of the embankment the Resident Inspector insisted - 
that we construct. the embankment to one (1) foot. below subgrade, 7 

- This requirement: has made it necessary for us to dispose. of a. large. 
quantity of large boulders by. hauling than if we had been allowed to. 
grade the fill to subgrade elevations ands dispose. of the large ‘material. 
into.the fill ahead of the embankment.” The appellant concluded the - 
letter by stating: “We have been required. to perform extra “work et 
with this Feqerenient, and request extra, compensation” (italics, 
supplied). | 2 3 
_in his reply of. the same date, the Resident Engineer se 








“ninimam of aires boulders, was eRe ‘for the upper 1-foot he. 
of the subgrade embankment, and if this material had been used there. | 
would have been a much erialer amount of boulders to be disposed 
of; (3) section 41-3.1 of the standard specifications included provi- . 
sions for the disposal of boulders; and, finally, (4) section 29-3. 2(b). 
Was: authority for the Resident Inspector's insistence “reoarding con- a 
struction to one (1) foot below grade.” The Resident Engineer con-. . 
cluded by noting that at a conference in his office it had been agreed 
that, in view of the larger rock in pit 7 9.9, it would be permissible 
to bring the subgrade to its full elevation, so long as the material in 
the pit made it possible, and. by ruling that no extra work had been a. 
: performed: that would require extra compensation. » 

It is apparent: from this exchange.of. correspondence that what: the ae 
appellant. was really complaining about was the necessity of wind- 
rowing or hauling the oversized material rather than the absence of 






any. suitable material; that both parties spoke in terms of the’ suit-" = 
ability of material; that the engineer was asserting the right to deter- 
mine the suitability .of the material,.and also denying that there was | 


any lack of suitable. material. “It should be noted also that the appel- . 
lant did not at. this point pursue the matter any further. . 3 
-. It was not until October 16, 1953, that the appellant’s super intend- C 
ent wrote. to the Resident Engineer “to point out. a in his epinion, 4 
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material not suitable for construction of ‘embankments has been and 
is being placed in roadway sections,” referring especially to the — 
borrow pits at miles 77.3, 77.9, 52.9, and to the pit at approximately 
mile 58.7. “In all these pits,” the writer stated, “the material has been 
of very poor nature and the contractor cannot accept any responsibility 
for roadway contructed with this: type of material.” It is apparent 
that this was a disclaimer of responsibility for the roadway con-— 
structed with the allegedly poorer material rather than a: demand for, 
better material. It should be noted also that the respect: in which. 
the material. was claimed to be not “suitable” was not indicated in 
the letter" In his reply to this letter under date. of October 19, 
1953, the Resident Engineer’ merely stated that he wished to reiterate 
the statement in his letter of July 1, 1953, ‘that the responsibility 
for the acceptability of material lay with the engineer,” and he pointed 
out also that the reference to the pit at mile 52.9 should have been 
to the pit at mile 57.9. Although article 5.1 of the standard speci- 
fications required the appellant to protest in wr iting against rulings 
_ of the engineer within 10 days from the date of the issuance of such 
rulings, it failed to protest within such period against the rulings 
contained either in the letter of J uly 1 or October 16, 1953. 
In its first letter formulating the deletion claim, which was dated” 
June 18, 1954, or almost 2 months’ after the deletion. of the select’ . 
borrow. ‘Burface course, the appellant only succeeded in ‘making it 
perfectly ‘clear that if it had actually raised the question’ of the. lack. | 
of 6’” minus matérial, or suitable material in general, ‘the question _ 
had been purely — séadamic,” ‘The appellant now supplied, the. first 
hint that it had harbored a plan to use select borrow to. ‘finish’ ‘the 
subgrade, and asserted that, in view of the existence of this plan, it 
had made no particular effort to conserve suitable borrow material, 
Thus, the appellant declared : | : . 


With this (plan) in mind, benctrdction work. during last season was directed 


toward completing aS much subgrade as ‘possible, preparatory to the surfacing’ 


operation. ° Consistent with good construction practices, and. the type of material ; 
availadle for the subgrade, no extensive effort was made, or suggested to be 
made. by your inspectors, to select materials for the upper lift: of the embank- 
ment which would have provided a. smooth and uniform surface to the. subgrade 
( italics Supplied). 


Erickson. himself cast. doubi on the: feokcan in ths istize that 
| “good construction practices” had. been followed in laying: ‘down the. 


‘LA, W. Erickson, who was the appellant’s Assistant District Manager for Alaska in F 
1958 and 1954 but who became its District Manager in 1955, testified. at the ‘hearing’ that 
he could not say that the letter. referred solely to oversized material. He thought: that . 
with respect to two of the pits at miles 52. 9 and 58.7 the qoetion may ‘have been: “whether 
_ it was jag’ (Tr., p. 108}. 

12 Hrickson - testified that he had ‘also been told verbally “on numerous 3 occasions” that 
the determination of the acceptability of material: was for the engineer - Tre Pp. 108). 
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‘gubsrvle when he testified in effect that if the plan to use , select 
borrow were to be disregarded it might be “proper” to say that the — 
~ initial grading had been extremely rough, and that much of the work 
that had subsequently to be done should normally have been done as 
part.of the initial grading (Tr., pp. 186-37). In this first claim 
letter, the appellant indicated that the gravamen of its complaint 


was that since the deletion of the select borrow surface course, it had a 


been subjected to requirements “directed to requiring us to make a. 
finish road surface out.of what was originally designed and con- 


structed to be a subgrade.” But the only requirement which was 


specifically mentioned was again the windrowing of oversized 
material. 8 «2 
‘However, in ‘three aiesiiee aint letters, dated February 27, 
April 6, and June 24, 1955, the deletion claim was. subjected to a 
_ process. of refinement. In the February 27 letter, the appellant still 
spoke in general terms of “the failure of the borrow pits and excava- 
tions as sources of material meeting the size requirements for the top 
twelve inches of embankment,” and the failure of the Alaska Road 
Commission “to direct the Contractor into borrow pits from which 
suitably sized material could have been obtained for. providing the 
demanded tolerances and surfaces at reasonable cost.” To this the 
~ District Engineer replied in his letter of March 14, 1955, not only by 
ie denying i in general terms the appellant’s contentions but also by stating 
specifically : “In regard to the difficulty of handling the material in 
top course, it is felt that the contractor should have followed good 
construction practice im original laydown of borrow material and 
been more.diligent im selecting and conserving the better material for 
the top course” (italics supplied). It was in the letter of April 6 that 
the appellant stated unequivocally for the first time its contention. that 
the commission was bound:to supply it with 6-inch minus: material. | 
“The subgrade specification provided,” it stated, “for six-inch maxi- 
mum size in the top twelve inches of the embankment subgrade * * *,.” 
No less interesting is the extremely long postponement. in the -cor- 
respondence of any expressed intention on the part of the appellant 
to. dress the subgrade with select borrow at no extra cost to the Gov-. 
ernment. One will search. in vain. in the letters of June 18, 1954, 
EF ebruary 27, 1955, or even April 6, 1955, for the expression of this 
intention. It appears indeed for the frst time in the letter.of June 
24, 1955, in which the appellant s stated : . oe me 
- Its had been the Contractor's intention. to true the surface of the sapeiane to Be 
-as good: a: ‘condition: as possible: considering the large rocks contained therein - 
as part of the obligation, as required by the specifications, of Item 100(%), 
Selected Borrow Surface Course, using selected material at no cost added, to the 
502458593 . | 
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Government for the selected material necessary pero the six-inch Jaxer of the 
surface’ ‘course. — 

And the letter in 1 which this intention was ir was not in a true 
- sense a claim letter at all, for it was written as a commentary on the 
contracting officer’s findings of May 3, 1955, and had, therefore, been 
written after the appellant’s claim had. already been filed and rejected. 
It was simply part of the basis of the appeal. It should also be 
emphasized that even the letter of April 6 was also written as part of 
‘an intermediate appeal by the appellant from the District Engineer’ s 
decision rejecting the claim. 

Even assuming for the sake of argument that the Gover mmnent was 
bound to furnish the appellant with 6-inch minus material, irrespective 
of whether the appellant had made any diligent effort to conserve such 
material for topping, is it “uncontroverted,” as the appellant asserts 
that the Government did not discharge the obligation? | The Govern- 
ment has always denied, and specifically denies in opposing the motion 
‘for reconsideration, that it had failed.“to indicate suitable material for 
subgrade.” In contending 1 that the evidence is “uncontroverted” that 
the Government failed to discharge its obligations, the appellant relies 
heavily on the following bit of testimony by Ray Kuhns, who super- 
‘vised, construction contracts for the Alaska, Road Commission in the 
Valdez: district: ws | 

Q. “You don’t. eontend. do you Mr. Kola: that. the contractor. was on 
furnished with 6- “inch minus ang eriet Bos the mover 12-inch layer? 
“AL No. 
~ Q> “You were on this job’ quite often and now: that did not occur? 
A. “That is correct.” if : 

In thelight of the realities of the fone: ‘ind the actual requirements 
of the: ‘spécifications, the questions put to Kuhns were simply trick 
“questions, and elicited the expected answers, which must be regarded, 

however, as meaningless. Since the Government was under no obli- 
gation to’ “furnish” any material but only to designate borrow pits 
from which the contractor could obtain the material, whether “§-inch 
‘minus material” or “suitable material,” the witness could only answer — 
the questions i in the negative, and the negative answer could not in any 
way illuminate: the situation. . Kuhns: also testified that, in view of 
section 41-3.1 of the standard specifications, the appellant should have 
anticipated oversized rocks and bouldérs-in the borrow material (Tr., 
‘pp. 888-84), and that.so far as he knew “the same grade of subgrade 
- finishing was required on this contract as on any other contract in the 
‘Valdez district”..(Tr. p..337).-: This testimony is hardly indicative 
_ of ariy consciousness on Kuhns’ part aes oe eaihete it had tr ans- 
Greased the appellant's rights. 
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- It is manifest from the record as a whole, moreover, that it would be 
absurd to construe Kuhns’ negative answers as categorical assertions 
_ that the Government had failed to furnish the appellant with suitable — 
material. Such a construction would be wholly inconsistent with — 
- admissions of the appellant’s own witnesses. Erickson first conceded 
- that “down around 69 or 67 mile there were pits of an adequate fine- 
ness” (Tr., p. 100). A little later, he testified that although there was 
material that contained “cobbles up to two feet in diameter,” there 
_was “a very considerable amount of material which ran’6 inches and 
larger,” (italics supplied), and also that “Section 29” material was 
made available when “immediately adjacent” to the borrow pits (Tr.,. 
p. 102). Even more significantly Erickson, speaking of the stretch 
of the roadway constructed by the appellant’s own forces rather than ~ 
by subcontractors, also testified that “we had some very bad pits, but. 
we had quite a few good pits and the good pits tend to reduce on a 
straight average basis the bill per mile” (Tr., p. 142). Rutherford M. 
Haugan, the appellant’s project superintendent at one time, in testi- 
_ fying that there were stretches of road where they had to “put: 30 | 
“percent more material on to the road in order to comb out the large 
- material and get our grade down to blue tops” (Tr., Pp. 252), neces- 
sarily admitted that this meant that “in fact 70 percent was neces- 
sarily less than 6’’ in diameter” (Tr., p. 262). While Floyd W. 
McCullough, who was the appellant’s project engineer from July 1953 
to the end of the 1954 construction season, testified that the material 
_-was generally “quite coarse” and contained boulders “up to a foot or 
larger ‘in diameter” he also testified that there were “some’ ’ borrow — 
pits which contained material that could be classified “as 6 inches or 
under” and that neither he nor anyone else to his knowledge made any 
request for such material from other pits (Tr., pp. 268-69). 
_ This testimony of McCullough is particularly interesting in con- 
nection with the contention ne the appellant that while there was 
plenty of fine material in the pits, it was not allowed to obtain it if © 
overhaul would be involved. Again, assuming for the sake of argu- 
ment that the Government was obligated to furnish 6-inch minus 
material within free haul distance, and that if it was not available 
within such distance to allow overhaul, is it true, as the appellant 
seems to contend, that a reasonable amount of overhaul was not’ al- 
lowed ? The record shows that at a conference with representatives 
‘of the. appellant. on July 15, 1954, the contracting | officer recognized 
that in view of the elimination of the select borrow surface course - 
the appellant should be authorized to obtain finer borrow material for 


- geveral short sections of the roadway where cobblestones would not 


permit ‘finishing without extra: effort, and that subsequently over- 
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haa up. to the amount. of $15, 000 was authorized. This authoriza- 
tion is evidenced by a.telegram dated J uly 23, 1954, from the Alaska 
Road Commission to the District Engineer. There is also in evidence 
a letter, dated August 24, 1954, from the District Engineer to the ap- 


_. pellant referring to the allowance of overhaul in the amount of $5,000 


up to that time, and stating that the instructions of the contracting 
officer to allow additional overhaul in order to obtain finishing mate-— 
rial would be followed. In his testimony Erickson’ attempted to dis- 
miss the $5,000 allowance of overhaul on such grounds as that the — 
material so obtained was only used to stabilize the subgrade, or that 
some of. it ran 10 to 20 percent over 6 inches. It seems to the Board, 
however, that neither of these grounds is very persuasive. The fact 
that some of the material was used for stabilization purposes. does 
not make the overhaul allowance irrelevant, nor does the fact that 
a small amount of the material exceeded 6 inches, especially since - 
there is no indication of how much larger than 6 inches the material 
was ‘Surely, the Government was not bound to furnish material 
ona never exceeded 6 inches. in diameter even slightly. In any 
event, it is not denied that $15,000 of overhaul was allowed pur- 
suant to the authorization. In paragraph 20 of its letter of June 24, 
1955, the appellant admits the allowance of the $15,000 of overhaul. 
but again attempts to dismiss it, this time on the ground that it came 
more than a year after the execution of the contract, and. the accept- 
ance of the northerly 10 miles of the roadway. But, of course, this 
overlooks the fact that there was no. immediate need for topping 
‘material. until after the work of clearing and excavating had been 
done, which would consume a considerable amount of time; that ‘it 
was contemplated that the initial need for topping material would be 
met by the conservation of excavated material; and that the record 
does not show precisely when. most of the topping material was actu- 
_ally needed. In any event, the appellant by its own confession had 
no need.of topping material during the whole of the 1953 construc- 
tion. season. Again, it 1s raising an entirely academic question. - _ 
‘Tt is particularly necessary to-emphasize that the problem of the 
topping. material must be viewed in perspective and as a whole but 
the record leaves the precise extent and. sequence of the appellant’s 
operations, in. considerable obscurity, and is particularly unsatisfac- 
tory, with respect, to the precise quantities and the quality of excava- 
tion, and borrow material that.could be regarded as suitable for top- 
_ ping material. These shortcomings of the record, which must be held 
against the. appellant, since it has the burden of proving any claim, 
are magnified by. the fact already. mentioned that, the appellant. did 
not construct, the whole of. the roadway. with its own forces. It re- 
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Tied rather on two subcontractors, McLaughlin Bros, Ine. , which was 
to construct the roadway from ‘mile 35.9: to °50.8, aed ‘Edwards-. 
Nesmith Ryder, which was to construct the: ‘roadway: from mile 50.8 
to57.4 and mile 58.4 to mile 60.6. These two stretches of the roadway 
total 23.7 miles, which was thus more than-half of the roadway: 
However, while the McLaughlin firm completed its section of the: 
roadway, the Edwards firm went bankrupt at somé date not shown by 
the record,!* and the work it was to have performed was taken over 
and completed by the appellant’s forces. ees 
' Now, by the appellant’s own admission, there was no dencieney of 
topping material in connection with the 14.9 miles, or approximately. 
one-third of the subgrade, : constructed ay the McLaughlin. firm. 
Erickson himself testified : 
The material in the lower 15: tiles was on the average much finer and much 
more suitable for the construction of embankment than that found on the north-' 
erly 30 miles. I would like to go further and state that there were only 2 borrow. 
pits on that end of the job, which were at the very southerly end that, exhibited — 
the coarse material at all, The. representatives of the Alaska Road Commission, 


during our particular inspection, acknowledged the fact that they had seen fit to 
authorize the haul of additional materials to help out with the situation in which 


these 2 pits contained coarse materials. The rest of the pits, without any diffi- 


-eulty; would meet every ‘Specification insofar. as topping material and I can see. 
no reason why the supeoatnecicr would have reason to make claim. ne Dp. 
184-135.) - | . 
St is true that the contracting iifees astlaveds mm his tidings of May 3, 
1955 ( paragraph 19), that the subgrade constructed by the McLaughlin 
firm “was in even more difficult terrain than the rest of the project, 
being largely rock cuts'and having no better borrow sources” (italics 
supplied). But the very fact that the appellant speaks so highly of the 
quality of the topping material available for this section of the sub- 
grade hardly strengthens its case. As for: the section of the subgrade 
constructed by the Edwards firm, Erickson testified that “their ma- 
terial was even worse on the average than the material at the upper end 
of the job,” which was constructed entirely by. the. appellant’s own 
forces, but then he went on to add to the confusion by conceding, as 
already mentioned, that they had “quite a few good pits” on this upper 
end of the job. : Yet the Edwards firm itself did not file any claim, 
_ based on deficiencies of material, either with the appellant or with the 
- Government despite the fact that supposedly it had the worst material, 
and the appellant 1 is pressing this part of the claim ey onits own - 





: 1 However, . oe record does saw that the subcontract with this firm. was made Mat or 
about the’ time” of the deletion (Tr., p. 95).- Erickson testified that. the Edwards firm | 
was aiso employed to haui borrow. material for stretches of the road. to. be graded and, 
finished by. the appellant: 
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motion; and without :any written authorization to it to, present the 
claim. When it is considered that by the appellant’s own admissions 
there. were no difficulties in securing adequate topping material for ap- 
proximately. one-third of the subgrade, and that good material was 
available in other parts of the subgrade; that the worst that can be . 
said of the material for the rest. of the subgrade is merely that its 
quality is disputed ; and, finally, that the Government made a special 
effort to come to the assistance of the appellant by authorizing no 
_ less than $15,000 of overhaul—the appellant can hardly be said to have 
established very convincingly that it suffered froma lack of proper 
topping material, quite apart from the fact that it has not shown that 
it made a diligent effort te conserve such material. 
In the light of the evolution of the appellant’s claim, as ahown by 
the correspondence, the Board cannot regard the alleged plan of the 
appellant to make use of select borrow to make good the deficiencies. 
of the subgrade ascribed by it to the lack of proper topping material. 
‘as anything but an afterthought to excuse the exceedingly..rough 
manner in which the subgrade had been laid down prior to the deletion. 
Moreover; the plan to use select borrow - may be described as an early 
afterthought compared to the intention announced later to supply the 
select borrow at no extra cost and without charges for overhaul which. 
would have been necessarily involved. Apart from the implications 
of the claims correspondence the record shows that the alleged plan: 
was never reduced to any evidentiary form which would carry con-.— 
viction... It is not recorded in any construction program, or any other 
relevant. form of writing; it was never communicated to the contract- 
ing officer in any other way ;.and the appellant failed to produce any of. 
its supervisory personnel who had immediate charge of constructing. 
the subgrade and who had ever heard of the existence of the plan.: 
Under these circumstances, it is pEDrores to recall a. warning issued: 
. by the land’s highest tribunal: — . ; 
 One’s testimony with regard to ‘intention is, of course, to be given full and fair’ 
consideration, but is subject to the.infirmity of any self-serving. declaration, and: 
may frequently lack persuasiveness or even be contradicted or negatived by other 
declarations or inconsistent acts.“ sya * 
On the evidence as.a whole, the Bont re give credence to the ex- 
istence of the alleged plan. 
However, it does not really matter shethar the intention to use the 
‘select borrow for finishing purposes on the same terms as ordinary: 
‘borrow be conceded, and this is so for two reasons. The first is that, 
consistent with the requirements of the specifications, the. deacncies: 
of the subgrade could not be corrected: while placing the select borrow’ 


4 See District of Columbia v. Murphy, 814 U.S. 441, 456. (1941). 
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: surface course, and, therefore, it is immaterial wheter the appellant 
could have used select borrow in finishing the subgrade. The relevant 
provisions of the specifications are rather numerous and diverse but 
they may be epitomized by saying that, since a subgrade 3 is itself in- 
tended to be a complete stage of construction, and may or may, not 
itself be accepted and used as a roadway without a further finishing 
course,® the subgrade itself must be laid down true to line, grade and 
cross section before the surface course is placed2* 
_ The second reason for the immateriality of the appellant’s intention. 
is closely connected with the first. It.is that to establish its right’ to 
additional compensation the appellant must show that its claimed - 
a generosity would actually have cost it less than what was expended by 
it in finishing the roadway with the ordinary borrow and excavation. 
The select borrow, which had to be manufactured by a screening plant, ' 
_ was, of course, far more expensive to produce than ordinary pit-run 
borrow, and this was recognized in the contract by providing a pay- 
ment of $1.20 a cubic yard for the select borrow, and only 73 cents a 
cubic yard for unclassified excavation for borrow. As the subgrade 
was subject to acceptance in segments, moreover, frequent movements 
of the screening plant, or considerable overhaul which would not be: 
paid for would necessarily be involved. There is no evidence in the 


% The appellant places. undue emphasis on the statment of the contracting officer. at’ 
the hearing that ‘We don’t. build subgrades as highways. They are built and then re- 
built for further development” (Tr., p. 806)... Indeed, in his findings the contracting officer. 
. stated: “The subgrade is one type of construction and many contracts are designed to - 
stop at that point.’ Mreover, Kuhns did not testify, as the appellant contends,. that 
“it was customary to notify a contractor in advance of bid if a subgrade was to be used 
asa traveled road.” On the contrary, Kuhns testified simply that contracts in the area: 
were Jet for subgrade intended to be used as roadways but that this was never mentioned. 
in. the specifications. Before ‘this, Kuhng had also plainly stated that subgrades are used 
as roadways (Tr., p. 337): : 


16 Section 24-1.1 provided for excavating and grading the. roadway and. sasbontng of all” 


excavated material “in conformity with the lines, grades and dimensions as shown on the 
plans or as.staked by the engineer.” Section 29-—3:1 provided: “When: embankment is 
to be placed upon an existing road, the existing. surface shall be.scarified to such degree 
as will provide ample bond between old and new material.” Section 41-1.1 required the’ 
subgrade to be constructed “in conformity with the lines, grades, and cross section shown 
on the plans,’ and included the provision: ‘Where the plans indicate that a base course 
or surface course is tobe placed, the contractor. shall comply with any requirements as. 
to subgrade contained in other such contract items,” and item 100—1.1 madé it plain that.- 
the surface course of select borrow was to be constructed. on “the prepared. subgrade.” 
Section 41-3.3 included the provision: “Until the subgrade has been. checked and ap- _ 
proved, no base course, surface course, or pavement shall be laid thereon.” ‘Article-7:/11 in-..- 
cluded the provision : : “When any substantial portion:or feature of the project is completed, 
it may be’designated as “Accepted for Trafic” previous to the completion of. the ‘whole 
project, if: and-as deemed expedient: by the ehgineer,” and article 4.4: of. part- III of. the 
_ special provisions. included the provision: “When a continuous section. at one end of the: — 
project, ten miles or more in length, 1s-completed in-conformity witb. the plans and specifi-” 
. eations,. such: section shall’ be accepted for traffic in accordance. with ‘Art.'.7.11 of FP-41. 
Additional sections, completed. satisfactorily, shall be accepted provided they are five miles 
or more in length and connect with a section previously accepted.” In view of these 
provisions, . there is: hardly: any. basis for the appellant’s contention that the acceptance of 
segments of the subgrade was not contemplated. 
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record from which it can be determined whether the appellant would 


have effected any savings by its alleged plan.. ‘The claim based: thereon i 


- would, therefore, have to be regarded as speculative. 
To recapitulate: even assuming an interpretation of the require- 


ments of the specifications most favorable to the appellant, it has. -; 


failed to prove that, although it made every effort to conserve suitable 
material for topping from both excavation and borrow, the Govern- 
ment failed to designate sources of-borrow from which deficiencies of 
suitable borrow material could be made up. The actual basis of the’ 
appellant’s complaints, both prior and subsequent to the deletion of 
the select borrow surface course, was that the borrow material con- 
tained too much oversized material that had to be windrowed but the’ 
obligation to do this was consistent with the requirements of the speci- 
fications. The appellant’s specific demands for 6-inch minus material 
were not made until after the work had been completed, and was then, 
like the supposed plan to use select borrow material to: finish off the 
subgrade, a mere after thought, conceived in its grand strategy to form- 
ulate an allowable claim. It is obvious, however, that for the items of 
- the deletion claim involving the finishing of the subgrada to be allow- 
able, a relationship of cause and effect between the deistion of the select 
borrow surface course and the consequences attached to it by the 
appellant must be shown.’ It hardly needs to be demonstrated that 
there can be no causal relationship between the deletion and the alleged 
failure to supply suitable topping material prior to the deletion. 
There was equally no causal relationship between the deletion and the 
alleged failure to supply topping material after the deletion, for this 
represented. merely a continuation of a pre-existing contr oversy 
which involved other grounds. The appellant can only succeed in 
establishing the causal relationship by showing that the deletion itself 
_ prevented the consummation of a legitimate plan to use the select 
borrow. material for finishing the subgrade, or that it was otherwise 
subjected to requirements. that would not have been.imposed except 
for the deletion. Having failed to make either showing, the items of 
the appellant's’ deletion elann sone the finishing of the subgrade 
must be rej jected. | 

Apart from the merits, however, the: deletion sini raust be rejected 
also because of the failure of the ‘appellant to comply with the pro- 
cedural requirements of the contract. In paragraph 6 of his findings 
of May. 8, 1955, the contracting officer expressly invoked. against the 
allowance of the deletion claim the ‘appellant’s failure to comply 
with the procedural requirements of article 5.1 of the standard speci-. 
_ fications, which in effect required not only written notice ‘of claims 
within the 10 days prescribed. by article: . of the contract but also: 
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written protest against any adverse ruling rejecting a. claim: In 
these circumstances, the fact that the. contracting officer also’com-— 
mented on some aspects of the merits of the deletion claim did. not 
constitute a waiver of the notice and protest requirements... The ap- 

pellant’s contention that the contracting officer had already previously 
waived them in his letter of June 80, 1954, to the appellant is clearly 
untenable: In this letter the deletion claim was not even specifically 
mentioned; in it the contracting officer merely invited the appellant in _ 
general terms to submit “a number of claims” which appeared to be 
advanced in its prior correspondence, and stated that they would be 
considered when presented “formally with complete supporting data.” 
This was, of course, merely provisional, and there was nothing to. 
prevent the contracting officer from coke the ‘procedural re- 
quirements when upon examination of the submitted data he found 
it expedient. to do so. The Board has recognized that in reaching 
such decisions contracting officers are commonly influenced by the 
circumstances of a particular claim, and it is obvious why the con- 
tracting officer in the present case would desire to invoke the pro- 
cedural requirements, for the deletion claim, based as it was on the 
alleged. difficulties on finishing the subgrade due to alleged deficiencies 
of material in prior years, would present enormous, if not insuperable 


problems of calculation, which would be involved enough e even if they ao 


had to be solved contemporaneously. e | 

The appellant also advances.a number of contentions with: respect 
to the amount which. should be allowed in payment for the item of 
the deletion claim which consisted of preparatory work on plant, and 
which the. Board has allowed. Since the appellant’s motion for 
reconsideration was made, however, the appellant and the Government 
have agreed on the amount. of such payment, and there is no need, 
therefore, to consider these contentions of the appellant. 
_. Finally, the appellant attacks the Board’s rejection of its claim, 
. based on alleged additional costs attributed to the slight prolonga- 
tion of the work into the spring of 1955. The Board has considered 
_ the arguments advanced in support of this claim, which consist in 
the main of a reiteration of those previously advanced, but finds them 
to be without merit.. Further more, insofar as the dain is based upon 
an alleged delay in inspection, it is one which the Board lpets juris: 
diction to entertain or settle. 3 ee 

47 The statement: made in footnote 4 of the Board’s original ‘abeistoil to’ ie effect that 
‘the contracting officer had waived the appellant's failure to give: timely notice by- con- 
‘Sidering ‘the deletion claim on its merits was in-error-and is‘ withdrawn. The statement 


was based only on the apparent acquiescence of Department counsel” in a claim of waiver. 
made by appellant’s counsel at the cae (tr., p. mele : : 
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Conciusron 


Coe ss cechat to the authority jalesated to tlie Board of Con 
tract Appeals by the Secretary of the Interior (sec: 24, Order No. 
2509, as amended ; 19 E.R. oe the motion for. reconsideration is. 


denied. 
Teeahone HL Haas, Charintins, 


Wiusr4Mm Sracin, Member. 


| Mr. ‘Sravenrer, dicaenting! in part: 

- It is necessary for me to dissent from the portion of the Board’s 
desaion which rejects in their. entirety the two items of the deletion. 
claim that have to do with topping material for thé subgrade. = 

_ As for the question of timeliness, it seems to me that there can be 
little real doubt but that any failure by appellant to comply with 
the notice or protest provisions of the contract was waived by the con- 
tracting officer in his decision of May 3, 1955. In paragraphs 20 and 
21 of that decision the topping items of the claim. were considered — 
in some detail and rejected on their merits. The question of timeli- 
hess was discussed only in paragraph 6 of the decision, the terms 
of which are quoted in the margin? What the contracting officer 
gays in that paragraph is merely that the claim was filed after the 
10-day period allowed by the contract had expired ; he does not say. 
that it is being rejected, or is going to be rejected, because it was 
filed late.. Each and all of the recitals of paragraph 6 would fit 
a decision in which the contracting officer intended to waive the late- 
ness of the claim just. as well as they would fit a decision in which he 
intended to do the contrary. They state circumstances that, if cor- 
rectly stated, would give the contracting officer an election either to 
waive or not to waive; but they reveal nothing as to what choice 
he is making as between these two alternatives. The inference of an 
intent to waive which ordinarily arises when the contracting officer 
considers a belated claim on its merits * is hardly so epherneral that 





/ 16, Under date of May. 17; 1954, the contractor atlaieuaéa a letter ‘to.our District 
Engineer at Valdez, advising of its intention to request re-negotiation of the contract 
because of this deletion, (See Hxhibit 3.) It will be noted that the contractor bases his 
contention on the ‘provisions of FP-41; Article 4:3, sub-paragraph .(¢c)2. However, in 

relying on FP-41, the contractor, should have taken cognizance of all of its pertinent 
provisions, Article 5.1 is quoted in’ ‘part as follows : ' ‘Claims for adjustment (Article 3 
or. 4°of Form 28) and disputes (Article 15 of Form 23); must be made and submitted in: 
writing by the contractor. within the prescribed time limit after the date of. issue of 
the order dealing therewith.’. . Since this is actually;.a.change in-plans within the meaning 
of Article 3 of Form. 28, the: time limit. of 10 days, as provided by. that Article, would 
seem.to apply. The contractor's first formal noticeof, claim was dated 24 days after the 
telegraphic. order. was issued and. the first .actual evalua ton. of the claim was not made 
until February 27, 1955.” a aes ois 

2 Mere, IBoo= 0 (March 10, 1959), and ‘authorities ‘there ea 
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it can be ¢ overcome by language which merely jentions that the claim 
“is belated without in any way purporting to reject it for that reason. 
Thus in. Arundel Corp. v. United States, 96 Ct. Cl. 77, 111 (1942) it 
was said, with respect to this inference, that “of course, a waiver cannot 
be implied if there is an express statement that the provision for pro- 
test is not being waived, or if there are other facts in the case to rebut 
the implication of a waiver arising from the consideration of the 
claims on the merits” (italics supplied)... And in @rier-Lowrance 
Constr. Co. v. United States, 98 Ct. Cl. 484, 461-62 (1943) it was held 
that a statement concerning ‘the untimeliness of a claim, made by the . 
contracting officer in communications transmitting: his. views onthe 
merits of the claim to the Comptroller. General, was: insufficient. to 
rebut. the inference not only because these coinmuniéatinns were not 
made known to the contractor; but also because the contracting officer, - 
in mentioning that the matters:at issue had not been protested. at: the 
time they. arose, “was, apparently, only citing this fact as evidence of 
- lack of merit in the claim, and not as a bar to consideration of the 
claim” (italics supplied). 

As for the merits of the topping material items, the real crux of 
the controversy may be summed up in the question: Has appellant 
- borne the burden of proving that for at least.some stretches of the road 
the contracting officer failed to designate borrow pits or other sources 
of embankment material (to be paid for at overhaul rates if overhaul 
was actually involved) that contained material which, in the words of . 
the topping provision of the standard specifications, could “readily. 
be broken up into pieces not. over 6 inches in diameter” in sufficient 
quantities, when reasonably conserved by appellant, to build the top 
12 inches of the embankments in such stretches? — It is difficult indeed 
for me to see how a completelynegative answer can:be given to this 
question in the face of the concession by the contracting officer in his 
decision of May 3-that “some of the designated borrow pits contained 
coarse material that was difficult, to. handle in the preparation of the 
subgrade. as In any event the evidence adduced at the hearing calls, 
in my opinion, for the giving of an affirmative answer to this question 
in regard, at. least, to:those stretches.of the road where the top 12 
inches of the embankmerits were constructed with material frori-the. 
borrow pits-at miles:77.3, 77.9; and 80.9. This being SO; I would.-hold 
that. appellant is entitled to an equitable adjustment in the contract: 
price on account.of the increase in cost resulting. from the directions - 
of the contracting officer, or his authorized representatives, that 
material from the borrow pits at those miles be used. in. building the 
top 12° inches of the eben as npr with what the’ cost 
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would have been if sie material had been material that could readily 
be broken up into pieces not over 6 inches in diameter. ; 

With respect to the other items of the deletion claim, and with 
respect. to the borrow claim, I concur in the opinion and decision of 


the Board. 
ae J. SLAUGHTER, Mu ember. 


| ELMER F. GARRETT 
A219 Decided March 2h, 1959 


Oil and Gas Dee “Applications—Oil and Gas Leases: Extensions—0il and 
Gas Leases: Relinquishments o 


Where lessees timely filed applications: for extension of their leases and, 
’. thereafter, before the end of the primary lease terms, relinquished the leases, 
‘as a consequence of which no right to an extension of the leases survived, 
the lands nonetheless remained unavailable for further leasing until after 
the notation on the tract books showing the final action taken on the extension Sa, 


applications. 
APPEAL FROM THE BUREAU oF LAND MANAGEMENT | 


igi F. Garrett has appealed to the Secretary of the Interior from: 
a decision of July 16, 1958, by the Acting Director of the Bureau of 
Land Management. affirming the rejection of four oil and gas lease 
offers filed by the appellant for lands in Carbon County, Wyoming 
(30 U.S.C., 1952 ed., Supp. V, sec. 226). The Acting. Director’s 
decision rejected the applications on the ground that the lands applied 
for were not available for. leasing when the appellant's offers ‘were 
filed on October 1, 1957. 

Effective. October 1,-1952, the lands hess s epuited for were ncladed 
in four noncompetitive oil and gas. leases (Wyoming 017875, 017876, 
017877, and. 017878), for a primary term of 5 years. On September 
20, 1957 , applications for a 5-year extension of each of these leases were 
filed.* On September 30, 1957, the final day-of the ‘primary term of 





These’ applications were filed pursuant to section 17° of the Mineral Leasing Act, as: 
amended (30 U.S.C., 1952ed., Supp. V, see. 226), which. provides in pertinent part. that; 


“*-* * Upon the expiration of the initial: ‘five-year term of any. noncompetitive 
lease * * * the record title holder thereof shall be entitled to a single extension 
_ of the lease * * *, _ A noncompetitive lease, as to lands not within the known 

geologic structure of a producing oil or gas field, shall be extended for a period of 
_ five years and so long thereafter as oil or gas is. produced in paying quantities, 
* * * Any noncompetitive lease extended under this paragraph’ shall be subject: 
; to the rules and regulations in force at the expiration of the initial five-year term 
. of the.lease.. No extension shall be granted, however, unless within. a period of 
' ninety days prior to such expiration date an application therefor is filed by the 
‘record titleholder or an-assignee whose assignment: has: been-filed for approval, or 
an operator whose. operating agreement has been filed for approval. ee eI 


gop a GARRBTT Oe OO OB 
March. 24, 1959. 3 


the es, a . relinquishment of each of the: lense was filed. 2 The 
filing of the relinquishments.operated to withdraw any rights based. 
on. the applications for extension of the leases since the relinquish- 
ment of all rights under a lease includes the relinquishment of the 
right to an extension of the lease which is derived solely from the ex- 
istence of the lease (see footnote 1). A relinquishment of an oil and 
"gas lease effectively terminates the lease from the first moment of the 
day on which it is filed (7 umble Oi &. Refining. Company, 64 1.D. 5 
(1957)). In the instant case, the relinquishments terminated. the 
leases (and the right to‘any extension thereof) from the first moment’ 
of September 30, 1957. In the absence of the relinquishments, the 
primary term of the leases would have expired at midnight of Sep- 
tember 30, 1957.. The applications for extension of the leases and the 
-relinquishments of the leases were not’ noted on the tract books.* 
_. The question which must be decided on this appeal is: whether the 
lands for which the appellant applied were available for oil and gas’ 
lease offers on October 1, 1957. Ifthe lands were not then available 
_ for new filings, the appellant’s: applications were properly rejected 
(Edgar C. Hornik, A-27340 (September 19, 1956)). For the pur- 
pose of determining the availability: of lands for the filing of lease 
offers, departmental regulations distinguish between lands in several 
different categories, and the time when land is subject to new filings 
varies depending upori‘the status of the land. The availability for 
the filing: of new offers.on lands in canceled, relinquished, or termi- 
nated leases-is pean ie 43 CFR, 1954 Rev., 192.43 (Supp. a which 
provides that : . . 
Where the lands smibeacea in a pollinated or- cancelled noncompetitive lease — 
are not on the known geologic structure of a producing oil and gas field;and: 
are not. withdrawn from leasing, such lands become’ available for and. subject 
to, filings: of new lease offers immediately upon the notation. of the cancellation 
or relinquishment on the tract book, or for acquired lands, on the official records 
relating thereto, of the appropriate land office. If prior ‘to such notation, the 
lease term would have expired in the absence of the cancellation or relinquish- 
ment, the lands:shall’ upon such expiration of the lease term, become subject to 
‘the filing of lease offers even though the notation of thé cancellation, or: relin- . 
quishment has not been: made on the records. See § 192.120 - (f) and (g) for 
" 2 Section 30(b) of’ the Mineral’ Leasing Act-(30 U.S.C., 1952 ed.,-sec 187b) provides that 
a lessee may at.any time. make. and. file in .the appropriate. land office: a. written relin- 
quishment of all: tights under any oil or “gas lease issued under the act or of any legal 
subdivision of the area included within: any. such ‘lease, and the relinquishment is effective 
as of the'date of its filing, subject, to: specified ohHgation#:0 of the lessee. and his. Surety ‘which 
are not here ‘material. : 
3The appeal states: that’ the ‘serial’ ‘Fegister: pazes ‘on these leases showed - that thé ex- 

_ tension ‘applications had: been’ withdrawn before the. expiration date of, the leases. .: 


Notations on the “serial ‘register are not cormpliance with ‘a requirement that ‘informa- 
tion’ be noted ‘onthe :tract books: phe M.- Cortes; Carl Dry, A-27438. Aone 10; 1957) ). 
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the availability for new filings of lands in a lease £08 which an application for 
extension has or has not been. timely filed. * * *;: : 
The availability of Jandsi in a lease or an expire’ Jase for siish an ap- 

plication for extension has or‘has not been’ filed is governed by the 

provisions of 48 CFR, 1954 Rev., 192. 120 oe and (g) (Supp. Zi ‘as 

follows: 

(f) The timely filing of an vapalleation for extension shall have the effect of 
, segregating the leased lands until the final action taken on the application is 
noted on the tract ‘pook,. ‘or, for acquired lands, on the official records relating 
thereto, of the appropriate land office. - Prior to-such notation, the lands are not 
available ‘to the filing of offers to lease. Offers.to lease filed prior :to such 
notation will confer no rights in the offeror and. will be: rejected.. 

(g) Upon the failure of the lessee or the other pérsons enumerated in para- 
graph (a) of this section to file-an application for extension within the specified 
period, the lease will expire at the expiration of its primary term without notice 
to the lessee. The lands will thereupon become subject to new filings of omens 


to lease. 


- Neither of the two rer alations ree oes (192.43 aad 192. 9.190) . 
provides specifically for the availability of lands for further leasing 
where, as here, extension applications are filed and, thereafter, before 
the expiration of the lease terms, relinquishments of the leases are filed. 
However, 192.43 expressly refers to 192.120(f) with the purpose of 
excepting from its terms gi for which extension applications neve 
been filed. 

The Acting Director’s decision held that Gis dutentninntion as to 
whether the lands were available for new applications when the ap- 
pellant’s applications were filed was governed by 192.120(f), that 
since timely applications for extensions of the leases ‘here involved 
were filed, the lands. ineluded therein were not subject to new lease 
offers until the final action taken on the applications for extension was 
noted on the tract books, that as no such notations had been made on 

‘October 1, 1957, the appellant’s s applications were properly rejected. 

The appellant contends that the lands for which he applied were 
available for leasing on October 1, 1957, because the leases and all 
rights thereunder, including any right to an extension, terminated on 
September 30, 195%, and that thereafter the availability of the lands 
was soyerted by 192.43 which provides that lands in relinquished 
leases are subject to the filing of new lease offers after the time when ~ 
the lease terms would have expired in the absence of the relinquish- 
ments even though the relinquishments. have not been. noted ‘on the. 
tract books. ‘As the primary terms of the leases here involved would 
have expired at midnight September 30,1957, in the absence of the 
relinquishments, the appellant argues that the lands were available for 
leasing on October 1, 1957, when his: applications were filed. In SUP 
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noe of this poatibn it is corltenided that.an application for extension 
cannot segregate leased land until the lease term has: expired because 
the lease itself segr egates the land until that time. Consequently, the 
appellant concludes, since the applications for extension had been | 
withdrawn at the expiration of the lease terms, there was nothing to 
continue the segregation of se lands beyond the seus of the lease 
‘terms. te 

The. difficulty with the appellant's pbaitioil is that it requires the 
assumption that the withdrawal of the applications for extension 
made the situation the same as though no applications had ever been 
filed. But the moment the applications were filed, they. had a certain 
- effect, and under the express language of 192.120() this effect was to 
endure until notation of the final action taken on the applications was _ 
made. Withdrawal of the applications could not terminate that ef- 
fect. The appellant, presumably, would not question that if the ap- 
plications had been withdrawn some time after the expiration date of 
the leases, the lands would not become available for filing upon such 
withdrawal but only after notation had been made on the tract book | 
of such withdrawal. It is apparent then that in the interval between 
withdrawal and notation the continued segregation of the land results 
not from the existence of an application for extension but from the 
fact that an application for extension had been filed at an earlier date.‘ 
If this is true, and the appellant has shown nothing to contradict it, 
whether an application for extension is withdrawn before or after the 
expiration ¢ date of the lease i is immaterial so far as its segregative effect 
is concerned. 

This Department has. pointed out In many decisions. that i in inter- 
preting regulations affecting the availability of land for noncompeti- 
tive leasing, the principal objective of the provisions, to assure that 
all persons wishing to apply for noncompetitive leases may have an 
equal chance to do so, will be given great weight, and that this con- 
sideration is particularly emphasized because priority of filing deter- 
- mines who is entitled to a lease. See, e.g., Maw L. Krueger, Vaughan 
B. Connelly, 65 I.D. 185,191 (1958) ; #. A. Vaughey, 68 1.D. 85 (1956) ; 
M. A. Machris, M. dein A. Brown, 68 I. D. 161 (1956); B. Et. Von 
Arsdale, 62 TD. 475, 478 (1955). 

In the instant case, the relevant regulations (192, 120: (f) and: (g) 
and the reference thereto in 192.43) indicated that the lands here — 
_ involved were available for the filing: of new lease offers upon the 

- expiration. of the primary terms of the prior leases only if applications 


~~ £192,120 (f£)- plainly states that the: timely ing of an application for eetonnion shall 
have a segregative effect until notation is made of the final action on-the aplication, 
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for extension had not been filed or, if such applications had been filed, 
only if final action thereon had hes. noted on the tract books. The 
appellant presumably had constructive notice of these provisions. 
. Others who may have wished to apply for this land may not have 
done so in reliance upon the provisions of 192. 120(f) that the land 
was not. subject to new filings until final action on the extension appli- 
cations was noted on the tract books. In the circumstances, the appel- 
Jant’s contention to the effect that on October 1, 1957, when his offers 
were filed, the tract books showed that the lands’ were available for 
further leasing is not convincing in view of the provision in 192.120(f) 
that lands for which applications for extension are filed are not avail- 
able to the filing of lease offers before the notation in the tract books 
of the final action taken ¢ on such applications. As final action on the 
extension applications was not noted on the tract books on October 
1, 1957, the lands were not subject to. leasing at that time and the 
offers were required to be rejected in accordance with 192.120(f). ae 
It is true that as 192.120(f) expressly requires that the tract books . 
be noted to show only the final action taken on an extension application. 
and. does not, require the filing of the application to be noted,® appli- 
cants for lands in a lease which are subject to extension may ie forced 
to inquire of Bureau employees as to whether an extension application 
has been filed in order to discover whether such land is available for 
new offers. It may be desirable, as the appellant urges, that the © 
Bureau require that the filing of applications for extension be noted 
_ on the tract books in addition to the requirement. that final action — 
on such applications be so noted. If the filing of such applications 
were. uniformly noted on the tract books, the practice would seemingly 
make easier an applicant’s. task of determining correctly. whether 
_ lands are available for new filings. However, the. fact that the regu- 
latory provisions and practice reg arding notations now in effect make 
difficult the task of determining correctly whether lands are available: 
for new filings is not a valid reason for holding that the lands here 
involved. were available for filing on October 1, 1957. 
For the reasons discussed herein, the Mergen: rejecting the pale | 
lant’s lease offers in accordance with 192. 120(f) was proper. 
Therefore, pursuant to the authority delegated to the Solicitor by 

the Secretary of the Interior (sec. 210. 2.2.4 (4) (a), Departmental 


- 8'The Bureau of Land Management Manual (Vol. VI,: ch. 2.1.29A(4)). also requires: 


~ notation on the. tract books only of the final action taken on: the application... According to- 


informal information from the Bureau, the filing of extension applications is usually noted 
on the serial’sheets and not on’ the tract books although: at least one land office: requires: 
that the filing of an application for extension be noted on the tract books.. (see Memo- 
- randum. of. February. 1,.1956,.from the ia eee Eastern perekes Office, to. the Biaius. 
and control. units). a on aot deep ihe . : 
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. Manual; 94 F.R. :. 1348), the decision ‘of the Acting 1 Director of the 
Bureau of Land Management) is affirmed. 


Epuunp T.. Find, * 
Deputy Solicitor. 
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Contracts: naiye of Contractor—Contracts: Unforeseeable Canses—Con- 
tracts: Specifications . eu 


Bridge construction contractors, who were required to paint the ‘steel work 
of the bridges constructed by them and who were delayed in the completion of: 
the work due to their inability to identify the proper types of paint required: 
by the specifications, are not entitled to an. extension of. time for. perform- 

_ ance when it appears that the paint types were sufficiently identifiable by. 
reference to specifications of the American Association of State Highway” 
Officiais. 


Contracts: Specifications Contracts: Changes and Extras Contracts oo 
Additional Compensation—Contracts: Delays of Contractor 


‘Bridge ‘construction contractors who in pouring concrete for the decks of- 
two pridges constructed ‘by. them were required to do. so ina particular se--. 
quence or manner, ‘which. necessitated’ the ‘installation of construction Joints: 
not contemplated by the specifications; were directed to perform. extra:work, 
and ‘hence are entitled to: additional compensation. ‘and extensions of :time- 

for the performance of the work, . 


Contracts: Specifications—Contracts: Changes _ ‘end Extras—Contracts: 
Additional:Compensation « — 


Bridge construction contractors, ‘who were instructed to cut and recess a fev 
‘metal stirrups used to hold the reinforcing steel in place while the concrete: 
for the bridges was peing. poured, were not directed to perform extra work, . 

’ since the work was.so inconsequential. that it did not materially affect. the- 
whole operation of getting the concrete, true, even and Tree of projections, as: 
required by the ‘specifications. oa ae) ; 

Contracts: -Appeals—Contracts: : aa et Gomenston— Contac re 
Changes and Extras . es 

When it is apparent from the whole. record that in taking. their nieces the- 
contractors are not: only requesting extensions of time but also additional. 
compensation for extra work, and that the contracting officer intended to: 

~ deny such additional compensation, the Board will direct the contracting- 


officer to determine the amount of such additional compensation, | notwith-- 
standing the defects of the formal claims of the contractors. 


Contracts: Notices—Contracts: Contracting Officer . 


A contracting officer is entitled’ to have contractors give him reasonable notice- 
of readiness of the work for final inspection, 
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BOARD OF CONTRACT APPEALS | 


Cox and Haddox, joint venturers;. of Yuma, Arizona, haves filed a 
' timely appeal from findings of fact and decision by the contracting 
officer dated February 10, 1958, denying their claims for extensions of 
time and additional compensation under Contract, No. 14-20-603-1556 | 
with the Bureau of Indian Affairs. _ 

The contract, which was dated July 2, 1956, was on U.S. Sisndaed 
Form 23 (revised March 1953) and incorporated the General. Pro- 
visions of U.S. Standard Form 23A (March 1953). It also incorpo- 
rated the provisions of FP-41, “Specifications for Construction of. 
Roads and Bridges in National Forests and National ‘Parks, 1941” 
(hereinafter referred to as the standard specifications), except as 
modified by special provisions of the specifications. __ 

The contract provided for the construction of the Ganado ‘Wash 
Bridge at Ganado, Arizona, and for the widening and improvement of 

the Fish Wash Bridge, approximately 6 miles east of: Ganado, ‘Arizona. 

_ _ Under the terms of the contract, work was to commence within 10 
- calendar days of receipt of notice to proceed and was to be completed 
within 365 calendar days thereof. Notice to proceed was received by 

_ the appellant on July 20, 1956. As under the ternis of article 8.6 of 
the standard specifications the contract time was to begin to run on the 
calendar day immediately following the date of receipt of notice to 
proceed, the contract completion time expired on J uly 20, 1957. .How-— 
ever, by Change Order No. 1, dated January 10, 1957, as amended 
May 13, 1957, the contract comeleuon: time was extended. by.2 days, 
- which made the date of completion of all work under the contract: 
July 22, 1957. The appellant did not actually commence work on the 
Ganado Wash Bridge until December 11, 1956, and on the Fish Wash 
- Bridge until January 11, 1957. . The work was, however, completed. 
_and accepted as of August 14, ‘1957, For the 23 days’ delay in the 
completion of the work, the appellant was assessed liquidated damages 
at the rate of $50 per day 2 or in the amount of $1,150. | . 

On August. 16, 1957, which was 2 days after the eonpletion of the 
work, the contractor wrote a letter to the contracting officer, containing . 
four requests for extensions of time, totaling 21 days. Although the 
10-day notice requirement of clause 5 of the contract had not been 
complied with , they, were considered on their merits by the contracting 
| officer, and hence the failure to give such notice was waived. The re-: 
quests will also be considered by the Board on their merits. 

1 This was in aboorasvics ‘with the provisions of article 8. T of the standard. specifications: : 


as modified by the special provisions under which the amount of the liquidated eee 
depenied on ene original contract Price, which was $115, 609. 80. Pe 
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The rights, of the. contractors to extensions of time, or to additional 
compensation depend in this case either on the provision of clause 3 of 
the General Provisions of the contract under which if a change i is made 
in the requirements of the contract causing an increase inthe amount 
due or in the time. required for. _performance an equitable adjustment 
may be made which would increase:the amount due or the period of 
_ time allowed for. performance, or on the. provision of. clause 5(c) of 
the General Provisions under which delays are excusable if “due to. 
unforeseeable causes. beyond the control ‘and .without the fault or 
negligence of the contractor.” 


Claim I: Deka in paint ashton 


“The last paretaph of paragraph 301-8. Loft addendum No. 5, dated 
Jie 12, 1956, provides ; as follows:. 

- After construction of piers and abutments have. pean sorgoisted sepbaed areas — 
of steel pipe piles above: the ground: line: and ‘above the water line. shall be 
cleaned and painted with one coat of red: lead-and: linseed oil and-two coats. 
of aluminum. paint as provided in FP 41, = ' 
The types of paint were prescribed by section 920-3. 3 of the Standard 
specifications as altered by. the. special. pee which read. as 


cS follows: 


Painting: shall meet: the requirements of. AASHO? Standard Speci-. | 
fications for: Highway Bridges (1953), Division II Breuon: 14 except 
"=. subsections 2.14.10 (c) and (d). = : 
The appellants request an extension of time of 13 calendar days due 
to delay in securing delivery of the proper types of paint to meet the 
~ requirements: of ‘the specifications. In support of their request the 
appellants apparently: filed with the contracting officer a: letter ad- 
~ dressed to:them under date of August 23, 1957, by their. paint: supplier, 
W. P. Fuller-& Co., which indicates that the paint: was not actually 
ordered until July. 6, 1957, and was:not delivered tothe appellants 
until July 29, 1957, although the order. alled. for delivery on July 16, 
1957, and which attributes the delay i in supplying the paint to the fact: 


~ . that the supplier “could not recognize or:find any one who could help © 


usin finding Specification AASHO-M 72-51 Type 4 Red Lead Paint — 
and AASHO-M 69-54 Aluminum Paint.” The letter also’ indicates 
that this difficulty. was solved by J uly’ 10 by contacting | an inspector 
for the Bureau of Public Roads who in turn suggested that the paint 
supplier contact the Arizona Highway Department i in order to obtain 
copies of the two specifications. _— 


.° | 8These initials: stand for American Association of State Highway officials.’ 
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The Sentence officer denied any extension of time to compensate 
for the alleged delay in: ‘securing the proper types of paint on the-. 
ground that, although the work on the Fish Wash Bridge, which “had 
the greater area of the two bridges to be painted,” was ready to be 
painted on May 25, 1957, the appellants’ order called for delivery of the | 
paint on July 16, which was only 6 days prior to the contract comple- 
tion date. He coneluded from this that a finding that the’delay was: 
due to unforeseeable causes beyond the control and‘ without the fault 
or negligence. of the.contractor or supplier would not be justified. 

In their objections to the findings of fact the appellants contend 
that the provisions of FP-41, the standard specifications, disclosed 

‘no specification to the contractor’ s knowledge which provides for 
a paint type,” and that the delay resulted from efforts to overcome 
this difficulty, which were initiated in “the early part of May 1957.” 
These efforts, it is alleged, included contacting Indian Bureau per- 
_ sonnel, various paint.companies and the office of the Bureau. of Public 

Roads, which finally provided the necessary specifications before the 
order was placed with W. P. Fuller & Company. It is apparent that 

this allegation is wholly inconsistent with the statements in’ the 
Fuller Company letter, which attributes the delay in filling the’ ‘order 
to inability to identity the: AASHO specifications. This serious in- 
consistency between the letter and the statements in the objections 
to the findings: of fact: must.lead:-the Board to: decline to accept also - 
the allegation that the efforts to obtain the paint were launched early 
in May, even though'the statement of objections is verified by affidavit 
of one of the partners: In any event, the ‘request for the: extension 
of'time must be denied simply on the ground that:the appellants over- 
looked the alteration of FP-41 by the special provision, which further 
identified the types of paint.. There is nothing in the:record which 
would justify any conclusion that the: reference to the AASHO speci- 
fications in the special provision was not sufficiently clear and definite 
to enable:the paints. to be identified:. It was:-the failure of the appel- 
. lants: to. eae me specification which was: the source of their 
paroles ao et 
“ Claim 2: Fish Wash Bridge 


-_ “The appellants elected to pour. first the concrete for the east one- 
| third of the deck of the Fish Wash Bridge, and. apparently planned 
to pour the center and west two-thirds of the bridge deck in a con- 
tintious operation. ‘However, under date of May’9, 1957, they were 
instructed by letter that the west one-third of the bridge. deck would 
have to be poured prior to:pouring the center section of the deck, and 
that this would necessitate'a keyed construction joint. The appellants 
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_ were also iistenotsd that. since a mixer truck would not. be allowed 
on the bridge deck for a period of 21 days after being poured, the 
- concrete for the center portion of the deck would have to be buggied 
over the east portion of the deck, which had been placed. first. ._ Under 
date of May 21, 1957, the appellants thereupon addressed a letter 
to the Bureau, . ne that the carrying out of the instructions 
would entail extra equipment, buggies, material and labor that “will 
amount to over $400.00 (estimate)” and subsequently i in their letter of - 
_ August 16, 1957, also requested an extension of time of 2 days.. 
The contracting. officer. denied the requested _ extension of time on 
the ground that proper pour ing sequence would have required. that 
the west one-third of the bridge deck. be. placed. first, the east, one- 


_ third second, and. the center one-third last, and that good engineering — 


practice had required the instructions which had been; given. Healso ~ 


= pointed out that the appellants,. having failed to file a construction pro- .— 


gram, as required by article 8.2: of the standard specifications, which | 
~ would have shown the sequence which they proposed to follow in 


pouring the bridge deck, and enable the contracting officer to approve . 


-or disapprove their plan, any. additional: work done by them must be 
regarded as their own responsibility. The appellants contend -that 
the instructions given in connection with pouring the bridge. deck 
amounted to a change in the, specifications which should have’ been 
accomplished, by the issuance of a change order. | 
The plans and specifications for the Fish Wash Bridge aid. not 
indicate that there were to be construction joints i in the deck. Section 
206-3.8 of the standard specifications provided as follows with respect 
to construction joints: “Construction joints shall be located where 


shown on the plans or permitted by the engineer.” (Italics supplied. ea 


. This wording did not grant the engineer authority to direct the con- 
tractor to place. construction* joints: an-«the- ‘bridge. deck: in case. ‘the 
contractor: desired to pour’ the. ‘deck ‘or* ‘certain “portions - thereof. in 
a continuous operation as in the present case, but. merely gave the 
engineer the authority to designate the location of construction: joints. 
in case the contractor wished to use them. 

On the other hand, the Board finds nothing i m the plans and specifi- 
cations to indicate that the. bridge deck must’ be poured monolithieally 
or. in one continuous operation as counsel for the appellants contends. — 

Section 200-3.6 of the standard specifications cited in support of the 

- above contention was not: applicable i in the present case since this sec- 

tion concerned only concrete.girder and slab bridges,.a type of structure 

not involved in the present.contract. .Therefore.the plans.and specifi- 
cations. must be interpreted as permiying: the contractor the option. of 
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placing the ‘concrete deck or any portion thereof of the Fish Wash 


_ Bridge either by a continuous pouring operation, or in segments sepa- 


rated by construction joints, provided the location of such joints were 


os satisfactory, to the Government’s engineer. 


Since the plans and specifications did not require the placement of 
the Fish Wash Bridge deck in segments in’ a certain sequence, the 
Board is constrained to conclude that the Government’s letter. of 
May 9, 195%, directing the contractor to pour the west one-third of | 


the deck prior to placement of the center portion, thereby requiring 


a construction joint, constituted a change in the plans and was in . 
effect an order directing him to perform extra work, such extra work 
being the construction of a bulkhead and the forming of the construc- - 
tion joint. between these two portions of the bridge deck. In addition 
to the labor and materials required to construct this construction joint, 
placement. of the deck in the- above sequence caused the contractor 
other labor costs and expenses due to his having to pour the center 
one-third of, the deck by the use of rented buggies, which method 
and. equipment he would not have had to employ had he been free to © 
place these two-thirds of the deck i In a continuous operation as he had 

planned to do. 

The Board believes that ene sabinitied a’ bid and. feeacca an 
award based on plans and specifications which did not require any 
particular sequence for placement of portions of the deck with the 
resulting construction joints, the contractor was entitled to proceed — 
in accordance with such plans and specifications and that any direc- 
tive by the Government that portions of the deck be poured ina certain — 
sequence, thereby necessitating a construction joint, was an order for 
extra work, regardless of whether such directive was issued at the 
~ time the pouring was about to take place or soon’ after award of the 


contract when the contractor should have but did not file aconstruction ~ 


program. Therefore, the fact: thatthe. contractor did not file‘a con- 


7 struction program as required does not affect the merits of his claim. 


Accordingly, the decision of the contracting officer 1 in denying Claim 
No. 2 is reversed. | 
Claim 8: Géinado Wash Bridge = 


. This claim, which: involves an extension of time of 4 days, concerns 


. the pouring of the concrete slab and pier caps for the 110-foot. portion : 


of the deck west of the expansion joint shown on the plans. The plans 
and specifications as in the case of the Fish Wash Bridge did not show - 
- or require construction: joints, neither were’ such joints prohibited, 
_ it being left:to the discretion of the contractor whether to place the 
entire bridge deck or any portion thereof by a continuous operation | 
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Or. by. two: -or more separate pours which would have necessitated a 
construction joint between the portions ‘placed at different times. 
The contractor’ s letter of J uly 1, 1957, asked permission to work 
in excess of 10 hours. per day for the 2 days during which he expected 
- to pour the deck slab. By letter of July 2, 1957, the contracting officer. 
denied the ‘above request due to the volume of concrete to be poured, 
the rate of curing caused by the intense midday heat, and the limita- 
tions of men and equipment and directed the contractor to pour ‘at 


one time not more than one-half of the deck up to the expansion joint, — 


thus requiring a bulkhead and construction joint along the longitu- 
dinal centerline of the western: portion of the bridge, a distance of 
110 feet. - This letter of J nly 2, 1957, also stated that “No transverse 
joints will be permitted.” 

Since the intense midday: heat in the vone of the work was a 


condition the: contractor could ‘foresee and thé limitation on his men 


and equipment a:condition within his control, the Board must con- 
_ clude that the contractor.could and should have foreseen that in such | 
circumstances. good engineering practice would have required him to 
divide in:some manner the west 110 feet of. the deck. into two pours 
with the resultant: construction joint, and to the extent that the con-: 
tracting officer Required sure two pours. ue was not exceeding his 
prerogatives. 


_- The'second sentence. of section 206-8. 8 of the candied specifications 


provided, however, as follows: © “Construction joints shall be per-- 
pendicular to ‘the. principal lines of stress and in general shall be 
located at the points of minimum shear.” In a concrete slab: bridge, ; 
. such as the Ganado Wash Bridge, the principal. lines of. stress are 
parallel to the: length of the bridge. Consequently any. construction 
joint in such:a str ucture must, according to the above ‘specification 
_ provision, be placed in a crosswise or transverse direction, which would 
make it parallel to the expansion joint shown on the plans near Bent 
No. 4. The points of minimum shear in this type of structure are near 
the middle of the’various spans. Thus the above provision’ when | 
applied to the Ganado Wash Bridge must be interpreted to mean that 
any construction joint must be a transverse: joint located near the 
middle of a: span, A joint at such a location would have been 30 feet 
in length and very ‘simple to: construct compared to a longitudinal . 
joint which in addition to being 110. feet in length was more difficult - 


to construct due to the extra forming for the pier: cape and. ne adj acent fo E 


haunches on the underside of theslab. | 
The. Board must conclude that the conteacting officer, in directing. 
the contractor in his letter of J uly 2 2, 1957, to make a construction 
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joint longitudinally along the centerline of the deck and prohibiting 
transverse joints, introduced a change i in the plans, such change being 
the elimination of transverse joints as required by the above specifi- 
cations provision and the substitution therefor of a longitudinal joint. 
This change required the contractor to furnish the extra material and 
labor required to construct the 110-foot longitudinal joint over the 
material and labor which would have been required to construct the 
more simple. 30- foot transverse. joint required by the specifications. 
Accordingly, the contracting officer” s decision i in'rej jecting Claim No. 3 
is reversed. | 


‘Claim Le M etal stirrups claim.” 


The appellatte request an extension of time of 2 days esate they 
were required ‘by an inspector to.cut. and recess metal stirrups. used — 
-. to hold the reinforcing steel in place while the concrete was being 
poured. Section 206-8. 12 of the standard eect Hoastone included the 
provision: 

Ag S00N as the forms are removed, all projecting wire or metal’ devices which 
have:been:used for holding the forms in place,.and which pass through the-body ~ 
.of the concrete, shall be removed or cut back at ‘least one-fourth’ inch*beneath 
the. surface of the eonerete, Se 1 
In explanation of their request, in.a letter @ the copiearane: ofiese 
dated. September: 27, 1957, the appellants stated that they considered 
this provision. inapplicable because none of the stirrups projected 
through the body of the concrete, and they were not used to hold the 
- forms in place, although they conceded that they. penetrated soft spots 
in the forms by as much as one-half an inch. 

In rejecting the requested extension of time, the ‘contracting ofliger 
found that.the cutting back of the stirrups was a minor consideration, 
since there were only two or three stirrups which required such at- 
- tention, and-that:the “major work involved- was the cutting back. of 
nails which were used. to hold ‘the forms: in place,” such: work being 
also required by section 206-3.18(c), which provided that the concrete 
was to be true, even, and free of projections. The Board construes 
‘this finding to mean that, even assuming that section 206-3.12. of the — 
standard specifications to be inapplicable, the cutting back of the. few 
metal stirrups was ‘so inconsequential that it did not materially affect 
the whole operation:.of getting the. concrete true; even, and: free of 
projections. ‘ Consequently, this request,:too, must be denied. 

In their objections to the findings of fact, the appellants algo con: 
tend that the work was actually completed on August 11.rather than 
Angust 14, 1957 , and that, they made:a request for final Inspection on , 
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August 12, which'was the following ‘Monday, but that the inspecting 
officer, *hio was in Phoenix, Arizona, was unable to arrive on the’ job = 
site until August 14. As this contention was not submitted to the.con- 
tracting officer prior to the taking of the appeal, the Board cannot 
give it consideration. It is.apparent, moreover, that thé appellants. 
could hardly expect that a request for: inspection made on a Sunday 
would be honored:the following day. The Government was’ clearly 
entitled. to reasonable notice of readiness for final inspection. 

A rather: confusing aspect. of the present record with respect és 
Claims 2, 8, and 4 is whether the appellants requested not only ex- 


_ _ tensions of time but also additional compensation. Only in case of 
_, Claim 2'did the appellants, prior to the taking of the appeal, assign an - 


even approximate amount of expense to the allegedly additional work. 
In their objections to the findings:they seem to ‘claim additional com- 
pensation, however, in connection with Claims 2, 8 and 4, although i in 
unspecified amounts.. The contracting officer seems to have considered 
the:claims only under:clause 5(c) of the General Provisions of the 
contract, except that in connection with Claim 2, he ‘remarked that 
ne. extension’ and monetary compensation are to us one and the 
same.” This i is, indeed, the case normally, since a contractor who has 
had to spend ‘additional time on the performance of work will also 
make claim for additional compensation. The Board ‘will assume that 
the appellants are doing so in the present instance, and that it was ‘the | 
intention of the contracting officer also: to deny any- ‘additional :com- 

pensation. Under such circumstances, no purpose. would bé served by 

insisting ‘that the: appellants file formal claims for the’ contracting 

officer. to consider. He is directed,‘ therefore, to consider what ex- 

tensions of time and additional compensation the appellants are en-' 
titled to in-the case of Claims 2 and 3, ‘as equitable adj ustments, and . 
to enter appropriate change orders in ‘acoordaric with his findings. © Tf 
dissatisfied with such findings'the appellants may file a further appeal 
with the Board pu to the disputes clause of the contract. 


“ Concruston See 


. “Therefore, puiaint to the authority delegated to the Board of Con- 
tract’ Appeals by the Secretary’ of the Interior. (sec. 24, Order No. 
2509, as ‘amended; 19 F.R. 9428), the findings of fact and decision of 
the contracting officer; dated: February 10, 1958, are affirmed in part 
and reversed i in part, and he i is directed to proceed as specified herein. 


Trxeopore H. Haas, Chairman. : 
 Wruuiam Snactz, Member, 
KK _Youna, Alternate Member. 
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eee RICHFIELD ol COMPANY ET AL 
~A-27550 
A-27601 Decided M. arch aa 1959 
A-27619 os ee : 


a Oil and. Gas. Leases: Consent of Agency 


Oil. and gas lease applications are properly rejected where the lands ‘applied 
for are in a national forest administered by the Department of Agriculture 
and that agency objects. to the i issuance of, léases, 


APPEALS FROM THE BUREAU oF LAND MANAGEMENT | 


Richfield Oil Company, Eric A. 8. Borkiand: and Charles A. Beguhl 
fave appealed to the Secretary of the interior from decisions of the 
‘Director and Acting Director, Bureau of Land Management, affirming 
the rejection of their various noncompetitive oil and gas offers.*. 

The lands applied for form a, compact. block which lies within the 
. Shoshone National Forest.and. partly within the North. Absaroka 
Wilderness Area, and along the east approach to Yellowstone National — 
Park. The lands are being administered by the Forest Service, U.S. 
Department of Agriculture. The Forest Service has objected to is- 
suance..of oil-and gas leases in the area. on the ground: that oil and 
gas operations would interfere with the uses for which the lands are 
being administered. On the basis of. these objections the: Director 
and ‘Aching Director of the Bureau rejected the lease offers.. 

_-The leasing of public lands for oil and gas: development purposes is 
discretionars with the Department. United States ew rel. Roughton 
-v. Ickes, 101: F. 20.248 (C.C.D.C. 1938) ; Dunn v. Ickes, 115-F. 2d 36 | 
(C.C.D.C. 1940), cert. denied 311 US. 698; United States ex rel. Jor- 
danv. Ickes, 143 F-2d 152 (C.C.D.C. 1944). cert. denied 323 U.S: 759. 
The Department has long held to the policy that if the leasing of land “! 
for oil and gas purposes would interfere withthe use for which the 
land is reserved, itis proper to reject lease: applications for such land. 
George E. Wahler: Sr., et al., A-26412 (January 9, 1953); Gerald.W. 
_ Anderson, A-26297 (February 18, 1952); Vilas P. Sheldon, A-25927 

~ (January 16,1951). Thus, where the:lands applied for are being ad- 
ministered by another agency and that agency objects to issuance of oil | 
and gas leases on the ground that i issuance. of such leases. would inter- 
fere with the purposes for which the lands are: ‘being administered, the 
Department has refused to issue such. leases. John C. de Armas, Jr., 
A-27105 (May 16, 1955); Jack Weldon Wood, ‘A-27940 (December 
93, 1955) ; Clark H. Boyles, A-27538 (January 23, 1958). This has 


-'The serial ‘numbers of the appellaate onan are eohtnined in the appendix on p, 107. 
The Richfield: Oil Company holds options on all the offers involved. - 
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been true with mespbct to ands administered by the Forest Service. 

George E. Kohler, Sr., et al. eae Harry 0. Morris, A-26390. (Janu- 

ary 9,1953). 

‘On the basis of the information i in the record, most roantly a letter 
dated. July 11, 1958, from Assistant Secretary Peterson of the Depart- 
. ment of Agriculture to this Department, it appears that the lands ap- 

_ plied for‘are located in an area-of important. national forest recreation 
and wildlife resources. ‘The area is very important from a wildlife 
management standpoint. in that it is the winter range. for a large elk 
herd. The Department of Agriculture is of the opinion that oil-and _ 
gas development, no matter. how carefully done, could not, be under- 
taken without seriously impairing the outstanding recreation and 
scenic values-of the area. Moreover, it does not appear that the na- 
tional need: for additional oil and gas is of such a pressing nature as 
to justify exploration and development.in this area at this time. 
The Supreme Court of the United States'in Chapman v. Sheridan-_ 
Wyoming Coal Co.; Ine..838 US. 621, 627-628 (1950), said : oe 
: The Mineral ‘Lands Leasing Acts confer broad powers on the Secretary as 

leasing agent: forthe Government. “We find’ nothing:that: expressly ‘prevents him 
from taking into consideration whether .a public interest will be served or in- 
jured by opening a particular mine... But we find no grant of authority to: create 
_ a private contract right that: would override his continuing duty to.be governed. 
by the public interest in deciding to lease or withhold leases. 

After careful consideration of the record it is my conclusion: that the 
public interest will best: be served by Re)ecLns the oil and. gas lease : 
offers involved. . 

Therefore, the decisions of the Director aad Acting Director, Bureau 
-of Land Management, are affirmed. . > & at os 


-Rooer Ernst, 
“Assistant pea: 


APPENDIX. | 


* Be oe “Serial No. of: - 
Appeal No, elt edie hh, BOL aks Name of Applicant. .... ... ... Application. .. 
A-2T550_— aaa anen nnn Richfield Oil Compa ‘Wyoming 026016 

ie Me Suki. oe - Wyoming 026017 

Wyoming 026018 

‘Wyoming 026019 

a ed “Wyoming 026020 

\ Brie A. 8. nt Wyoming : 027185 
A-27601_----------~-------— Charles Ae Beguhl Beeteetsc nas Wyoming 039175 


“Wyoming 039176 
Oe EE ORE eee ie te Sg Wyoming ” 039177 

A~-27619_._-.--.-..-= oes ‘Charles A: Beh ‘Wyoming . 040072. 
Wyoming 040086 _ 
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Rules of Practice: Appeals: Extensions of Time _ 
‘The rules of practice’ do not authorize officials of the Bureau of Land: Man- 
ne agement to grant extensions of time for the filing of. notices-of f appeal to the 
Secretary. of the Interior or paying the filing fee. . 


: Rules of Practice: Appeals: Timely Filing 


An appeal to the Secretary of the Interior will be dismissed if the aiotice of 
appeal is not-filed ‘or the filing fee. i ecig within the period oe ‘by 
“the PEpETUNEAEE rules of practice. : ce | ; 


APPEAL FROM THE BUREAU OF LAND ‘MANAGEMENT _ 


. Ollie W. Brooks has. appealed to the Secretary of the Interloan from | 
a decision of the Acting Director of the Bureau of Land Management 
dated July 21, 1958, which dismissed his appeal from a decision of the 
manager of the land office at Reno, Nevada, dated March 3, 1958, re- _ 
jecting his desert land application. The Acting Director’s dismissal 
was based upon the appellant’s failure to file his statement of reasons 
for the appeal within the period allowed for. filing by departmental 
regulation, 43 CFR 221.3, as amended (23. F.R. 1930). 

The Director’s deaision: was received by Brooks on J uly 28, 1958. 
The last paragraph of the decision told Brooks: | 


_ You are allowed the right of appeal to the Secretary of the Taterio® in. 


_ aecordance with’ ‘the ‘egalaona: contained | in encloséd Forin 41365, 
oe a ar 


On , August 9, 1958, fone ‘atts the Director’ s office as follows: : 


Please refer to your recent communication which appears to be undated. “You 
. State “You are allowed the right of appeal to the ‘Secretary of the Interior in 


_ accordance with the regulations contained. in enclosed Form 4-1365.” You are 


advised that ‘there was no Form 4-1365 enclosed. Expecting it to follow I have 
waited until today.and you-are.advised..that it wae, and is my intention to 
appeal to the Secretary of the Interior. _ 

Will you, on receipt of this communication, send Form 4-1865 as you mentioned 
in your communication. 

This is’ to’ advise you further that. if a time limit is set forth in the foregoing 
regulation, it would appear that that time limit should start at the time that you ; 
reply to this letter and not at the undetermined time of your decision. ; 


This letter. was received in the Director’s office on August 12, 1958. 
On August 20, 1958, the Director answered, transmitting the form _- 

. with this statement: ek . 
Since, through jnadvertence, we failed to ‘encloaé Form 4-1365 eoitalane the 


; reeulatious) for. filing an appeal to the Secretary, you are allowed 30 ones from 
Tecetyt of this letter within which to file.a notice. of appeal, 
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: Broaks reseed this letter on August 26, 1958. On the same day, he 

wrote the Director’s office stating that the form was not enclosed. This 

letter was teceived in the Director’s office on se eas 28, 1958. On Sep- 
tember 2, 1958, the Director wrote: _ 


The printed sheet attached to that letter ‘is: Form 4-165: You will nota: ‘the 
form number in the upper left-hand corner. Since you received this’ form with 
the letter of August 20, the 30 days: pies for ata a notice of ean com 
menced ‘the date you received: that letter. 


On September 11, 1958, Brooks filed i in the Director’ S ‘office a foe 
ment dated September 10, 1958, labelled “Statement of ‘Reasons for 
_ Appeal under Application Nevada. 046698,” The document referred 

to the manager’s rejection of March 3,.1958, and set forth three argu- 
ments directed to the merits of the manager’s decision. Nothing was — 
said as to the correctness of the Acting Director’s decision i in dismissing 
the appeal. to, the Director on procedural grounds. . 

On. September 16, 1958, the Director wrote to Brooks, referring to 
Brooks? communication of September, 10 and stating: | 

‘If you wish: to. have your letter of. ‘Séptember. 10 ‘one ldeeea: as an apueal, you _ 
are required to pay.a $5.00. filing 1 fee. This should be filed in this office no later 
than September 25. * 4's 

Brooks’ letter dated anes 19, 1958, ‘enclosing ‘the filing feo, 

“was received i in the Director’s office on. September: 22, 1958, .The last 
paregraph of this. letter stated: 
’ Please attach this letter to My previous letter of t Sept. 40th and eall it 
’ My appeal-if. it will suffice. ; 
On. September: 25,1958, the Acting Director tisinuinndtted: thas ease 
raenrd to the Secretary as aii appeal from the eon of Ed nye 21, 1968. 

The Department's rules. of. practice provide: 

$221. 32 Appeal; how taken, filing féé, mandatory. time limit. (a) A person 
who wishes to appéal to the: Secretary must file in the office of the Director * * * 

a notice that ‘he wishes to appeal... The notice of: appeal must ‘give the serial 
number or other: ‘identification of the case. and. must: be transmitted -in: timé to 
be filed in the Director’s office within 30.days. after the person taking the appeal 
is Served with the decision . he is appealing from. The notice of appeal may 


include a statement of the reasons for. the appeal and any arguments the appel- 
lant wishes to make, 

- (by) **-¥* a fling. fee. of: ats: must ‘be paid for each separate application ee 
on which the appellant is seeking favorable: action..*.*.* Thé- filing, fee should 
accompany the notice of appeal put in any event. must. be received in the Director’s 
office within the time allowed for filing the notice of: appeal. . 

(ey) No extension of time will be’ granted’ for filing the notice of appeal: or 
paying the filing fee. : If a notice of appeal is filed ‘or the filing'fee is’ paid’ after. 
the grace ‘Derlod pEoyet) in § 221.92, the notice of “appeal will not be considered 
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and the case will be closed by the Director. It the notice of appeal is filed or 

the filing fee is paid during .the.grace-period provided in § 221.92 and the delay -- 
_ in filing is not waived, as provided in that section, the notice of appeal will not be’ 

considered and:the case will be closed by the Secretary. (48. CFR. 221.32, as” 


amended 23 F.R. 1930.) 
§ 221;92. * * * (b) Whenever a doctiment is required under this part te be 


filed within a certain time and it is- not.received in the proper office, as. provided 
' in paragraph (a) of this section, during that time, the delay in filing will be 
waived if the document:is filed not later than 10. days after it was required to be 
filed and it is determined that the document:was transmitted. or probably. trazis- 
: mitted to the office. in which the filing is required before the end of the period 
in which it was required to be filed. re AS CFR res 92, as amended, 23. 


F.R. 1980.) - 
As Brooks received the Acting Ditsetor’s S decision on J ‘uly 28, 1958, 
he had 30 days after that date for filing his appeal, but, since the’ 30th 
day, August 27, 1958, was Sunday, he had until the close of business 
on August 28, 1958, todo so. 43 CFR, 1954 Rev., 221.96 (Supp.). | 
Brooks’ letter of August 9, 1958, notifying the Bureau’ of Land 
Management that “it was, and j is my intention to appeal to the Secre- 
tary of the Interior” was filed on August 12, 1958, within the ‘period 
allowed for filing an: appeal, ‘but although i: indicatad that’ Brooks 
intended to appeal, it seems clear that the ‘letter itself was not con- 
sidered to be an appeal. It is apparent that Brooks did not: regard 
this letter as an appeal inasmuch as he’ stated ‘in ‘the letter that if a 
time limit was set forth ‘i ‘in-form 4-1365 lie thought it should not apply 
to him until he had received the form: The document received on’ 
‘September 11. was the first that clearly constituted’an appeal,: stating 
that “This appeal presents certain reasons for the appeal. But this 
document’ was filed long past the déadline of August 28, and the record — 
_ shows clearly that it cannot be saved: from delinquency by. the. pro- 
visions of the grace rule, 43 CFR 221.92(b),.supra;-since it was defi- . 
nitely transmitted after the end of the. period for filing.an appeal 
and it was filed considerably later than 10 days; after the end of He 
period: for filing an appeal. - . 
Even if the statement in the letter of ‘August’ 9. disclosing 4 an aitent 
éo appeal could be regarded as a notice of appeal, the problem of the 
filing | fee remains. The. applicable regulation,.. 43 OFR 221. 32(b), 
supra, requires that it be filed in the Director’s office within the time 
allowed. for filing the notice: of oes “Brooks did not era the 
filing fee until ‘Séptember. 22,1958. 
The Director’s letter of August 20 spacifieally allowed: Brooks 30 
days from receipt. of that letter, which. took place. on. August. 26, to. 
: pertedt, his rappeals ‘Thus Brooks. we be  presamed t to: have supposed 
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that he: actually. had until the. close of business i in the Bureau of Tain 
Mariagemenit on September 25 to file the necessary documents and to» 
pay the filing fee, even though the regulations set out in the form fur- | 
_ -nished to hai state explicitly that notice of appeal must be filed and’ 
~ the filing fee paid in the Director’s office within 80 days after. service: 
of the decision appealed from. : This raises the question whether the: 
Director had authority. to extend the period prescribed in the depart- 
mental rules approved by the Secretary of the Interior for the filing 
of an appeal froma’ decision of the Director of the Bureau of Land: 
Management. 
43 CFR 221.32(c), quoted shoves states flatly anal without: equivoce- 
tion that “No extension of time will be granted for filing the notice of 
appeal or paying the filing fee.” This sentence was. italicized for ‘emi- 
phasis in form 4~1865 which was sent to the appellant. ‘The language: 
on its face denies authority: to the Director to extend a time for 
filing a notice of appeal or paying the filing fee. 
_ The history: of this provision demonstrates beyond doakit: that no — 
extensions of time were intended to be authorized. ‘Prior to the com-' 
plete revision of the rules of practice effective as of May 1, 1956, the: 
provisions of the former rules pertaining to appeals to thie ‘Secretary’ 
were amended on May 16, 1952, effective as of June 23, 1952 (48-CFR,, — 


1953 Supp., 221.75, 221. 76). ‘See, 991.75 (a) made it mandatory that: — | 
an appeal to the Secretary be filed within 30 days from service upon: the — 


applicant; of the Director’s decision. The regulation said nothing 
about extensions of time... But in decision after decision, the Depart-: 
ment held: without exception that no officer of the Bureau of Land 
Management had authority to hae extensions 4 time for: filing a. 
noticeofappeal? ; 
When the current sehr: revision’ of the tees of pradtioe “iis 
adopted in 1956, it specifically incorporated the previous rulings of | 
the Department (43 CFR 221.82, 21 F.R. 1862). Before the revision. - 
was adopted, it was-published as proposed rules in the Federal Reg- 
ister on March 3, 1955 (20 F.R. 13813). Among suggestions received’ — 
from the public on the proposed rules was one that provision be made: 


: 143 CER, 1954 Rev., 221.97(a). (Supp.), also. states: “with the exception. of the time- : 
fiwed for filing a notice of appeal, the time for filing or serving any document in connection ~ 


with an appeal may ‘be! extended by the officer to whom the appeal is taken.” (Italics: , 


added.) ae 
20, B. Haton et.al, A-26762: (August 11, 1953) ; He Wittis A. Morris, A 26788 (November: 


12, 1953); Fischer Lumber Company, .A—26963. (March 8, 1954); Alma M, Argyle, Jr.,.. . 


A-—26999 (May 26, 1954).; Mabvel Hate et-at., A-26860 (June 23, 1954) ; State of California,. . 
’. A-26899: (July 21, 1954) ; Re b. Grady, A~26903 tayeyet 31, 1954) ; Bits Ketly,; ea eg ss 
pS Deeminee 15, ane : : : 
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_ for carting: extensions of time for ‘alinw notices of appeal. With let- 
ters sent by the Department .to a number of. persons located in dif- 
ferent parts of the,country a summary of, reasons for not. adopting 
suggestions submitted by them for changes in the proposed rules of 
‘practice was attached. . With respect to the suggestion. for extensions 
of time for Bg notice of eS to the patie Oe the Department 
said: ea, is 

We see no reason Rene jisadine provision for granting an extension of time to 
file. an appeal. . The requirements for a notice of appeal are extremely simple: 
‘and can easily be complied with during the 30-day period. 
Later, the rule was relaxed by the adoption.on March 22, 1958, of the 
grace rule quoted‘ above (43.:CFR 221.92). Thus-a person who wishes 
to appeal from a‘decision of the Director.of the Bureau of Land. 
Management may appeal by notifying the Director. in writing that he 
wishes to appeal from a designated decision and (7): filing such written 
notice and paying the filing fee, in the Director’s office, within 30 days 
after receipt of the decision appealed from or (2) mailing such notice 
and filing fee within the 30: days allowed so that they are received in 
the Director’s office within business hours within 10 days following 
the 30 days allowed for filing an appeal. | 

There has been no other relaxation of the rile and the Director as | 
not: been given authority to waive any: requirement of the rule. 

In the absence of any authorization for the extension of time which 
the Director’s office purported to. grant, the.filingfee. was. paid. and. 
‘the notice of appeal was filed too late. fecomtingly; the appeal must. 

bedismissed. (43 CFR 221.32(c), supra.). ; 

Therefore, pursuant to the authority: delegated ‘6: the Solicitor by 
the Secretary ‘of the Interior (se¢. 210.2. on) ae ease 
Manual; 24 F.R. eal the: appeal, 1s: dismissed. 


Ensconn q.. Farr, i 
“, Acting Solicitor. 


U.S. GOVERNMENT PRINTING OFFICE: 1989 
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WILLIAM, Ss ‘youNG ET AL. 
A-27804 a ee "Decided March 18, 1959 


Grasing: ‘Permits ‘and Licenses :. Appeals—Grazing Permits. and Licenses: : 

* Federal Range Code—Rules of Practice: Appeals: Dismissal | . 

“AS the Federal Range Code ‘for. Grazing Districts requires that notice of inten- 

. tion to appeal to the Director of ‘the Bureau. of ‘Land Management from a 

. , decision of a hearing examiner must be filed within 10 days after the receipt 

_ of the hearing examiner’s decision by the appellant, it is proper for the 

'. Director to dismiss an appeal. to him where it is: shown that the notice of 
i ‘intention to > appeal. was filer after the 10-day period had elapsed. 


APPEAL FROM THE: BUREAU ‘OF LAND MANAGEMENT a4 


- William Ss. Young and others, through their attorney, have apposed 
to the Secretary of the Interior from a decision by.the Director, Bureau . 
of Land Management, dated October 2, 1958, which dismissed their | 
_ appeal from a decision dated July 28, 1958, by the hearing examiner at 
Salt Lake City, Utah. That derision held that, from a review of the 


evidence presented at a hearing on their appeals from decisions of the - 


district range manager, the condition of the range in the North Dug- 
way Unit, Utah Grazing District No. 2, is such that the reduction of 
30 percent in the amount of grazing privileges previously enjoyed by 
- the appellants made by-the district range manager is necessary to keep 
the class 1 demand within the carrying: capacity of ‘the range. | The 
_ Director dismissed the appeal to him for the reason that a notice of 
- intention to appeal from the examiner’s decision: was not filed’within 
10 days after the receipt by the appellants of the examiner’s decision, 
as required by a regulation of the , Deparunene ee CFR, 1954 Rev.; 
161.10(£) (Supp.) ). 

The appellants have. pointed to no-error. in the Director’ R decision 
and none has‘been’found. _ i 

_ Section 161.10 of the Federal Range Code for «Geary Districts 5s (43 2 
CFR, 1954 Rev.,:161.10 (Supp.) ). sets forth in great detail the proce- 
-- dure to be followed by applicants for. grazing privileges under the 
Taylor Grazing Act (43 U-S.C., 1952 ed., sec. 315 et seg.) who desire to 
appeal from adverse ‘decisions: of. range: Managers. and examiners. 
Subsection (f) of that section provides : ; —_ 

~ Within ten days aiter’ the: receipt of the decision of the examiner any y party,. 
Including state supervisor: or as rhe be taanen ia cestone es apyeett to the Direc- 
is *Not in chronological order, SS 

66LD., ., No, 4 
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z 


114 DECISIONS OF THE ‘DEPARTMENT OF THE INTERIOR {66 LD. 


_tor shall file.a written notice of his intention to appeal and may request .a COpy : 


of the transcript of testimony. * * * Notice of. appeal and request for a copy of 
the transcript: shall be filed through the office of. the Hearing Examiner. 


As stated above, the hearing examiner’s decision was rendered on 


~ July 28, 1958.: The decision contained, as an attachment thereto, a 


statement of appeal procedure, setting forth: the requirements of the 
regulation. quoted above. It was received by the appellants on July 


29, 1958. Therefore, under the subsection quoted above the notice of 


intention to appeal to the Director must have been filed at the latest 


. by. August 8, 1958. The notice of intention to appeal itself recites 
- that it was filed with the hearing examiner on August: 13, 1958. The 
_ notice of intention to appeal was obviously filed late. 


As the Department had occasion to note: recently in. affirming ihe 
action of the Director in dismissing an appeal to him under the: gen- 
eral rules of practice (43 CFR, 1954 Rev., Part 221 (Supp.)) where 


the statement of reasons puprerang ® an appeal was not filed within ae 


time required : 


_ The rules of the Department are not istrict: in. their on ticarionts They afford 
an appellant: ample time to file the few documents that are. necessary. Only by 
rigid enforcement of the rules can the: Department insure ‘orderly procedure and 
fairness to. all litigants before it.. Otherwise the rules become. only the whim | 
of the person who is administering them for the nonce. United States v. HV. 
Pressentin et.al,, A-27495 (April 2, 1958). , 


' Accordingly, it must be:held that the Director’s: action in ditties 
the appeal of William 'S. Young and others from the hearing « exam- 
iner’s decision was proper... a 

Therefore, pursuant to the. authority delegated to the’ Solicitor by 


the Secretary of the Interior (sec. 23, Order. No. 2509, as: revised ; 
AT E.R. 67 of) the Director’s decision is affirmed: 


SEND. Te ie 
_ Deputy Solicitor. 


MAX BARASH . 
THE TEXAS COMPANY 


A-27939 ) (Supp. Il) Decided March 18, 1959 2 


Seoretary of the Interior —0i1 and Gas Leases: Cancellation— Accounts: 
Refunds fe : 


“The authority of the Recnataiy to cancel’ an oil and. gas lease is independent 
of the right of the lessee to a refund and the Secretary need not peteraie: 


*N ot in chr ronological order. 


WaT ll sce eS MAK BARABEBTO ALS Ore fee 115 
, March 18, 1959 | : 
“prior to or. “Muluitineotaly with cancellation ia hepnee the lessee is entitled . 
to. a refund of 3 moneys paid. to the United: States in connection with’ the. Jeane; ; 
Oil and Gas Leases: ‘Cancellation—Accounts: Refunds - . A oie 


i A decision that a. lease is to be canceled, standing by itself, is not a. determi. 
“nation one way or the other that repayment of moneys Paid. in | connection 
“with the canceled lease i is. or is not to be made. 


Oil and Gas Leases: ‘Cancellation—Accounts: Refunds a 


. ‘The ‘Secretary of. the’ ‘Interior need not return moneys paid in. connection with j 
an oil and Bas lease as a condition to cancellation of the Tease, . 


s RESPONSE TO ORDER TO. sHOW CAUSE 


ae a. dbeisinn dated J anuary 21, 1959 “(66 L. D. ‘Wy, ae Department ee 
pala: its prior’ decision of February 14, 1956 (63 T.D. 51), in this. 


“matter, and remanded the.case to the Bureau of Land Management * 


for the issuance of a. lease. to Max Barash for the lands formerly ~ 
included within oil and gas leases. BLM-A_ 034715 and 034716, and | 
directed The Texas Company. to show cause why lease BLM-A 0347 14 
, should not be canceled. 

-On March 4, 1959, The. Pesca Coneaay filed a ecient t entitled 2 
“Opposition By The Dera Company To Reconsideration Of Depart- 
mental. Decision” i in which it does not object to the cancellation of | 
 BLM-A.034714, but contends that the Department’s decision on recon: ~ 
sideration must be-atnended to provide for the repayment to it of ©. 
bonuses, rentals and compensatory royalty paid by it on leases BLM-A 
034714 and 034715. 

In-a letter dated March 5, 1959, Max Basa ‘through: ts attomey, 
stated that Barash’s right to a. ce is not contingent on the repayment 
of moneys to The Texas. Company from the United States and: renewed. 


~. his request that.a lease issue to him forthwith 1 in accordance with the 


- judgment of the court. 


After. careful ‘Consideration! of the matters presented by: The Texas pire 


Company, I can only conclude: that its opposition to the decision of ; 
January 21,.1959, does not present any substantial reason why lease: 


BLM-A. 034714 should not. be canceled. That decision was based 


_upon the propositions that the District Court had ordered the Secre- 
tary to issue a lease to Barash, that lease 034714 was an outstanding 


~ Jease covering part of the land the court had ordered. the. Secretary 


to lease to. Barash, that two leases cannot subsist for the same land, ie 
and that therefore "The Texas Company lease must be canceled, 


1 43 U. s. Cy 1982 ed., secs. 95-988, 
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The document filed ie Texas dale aly. with its right to a repayment : 


of the moneys it has paid to the nited States under leases BLM-A 
034714 and.034715. — 


The decision of .J sndary ® 21, 1959, was concerned. ‘Solely’ with ‘the | 
issue of complying. with the court’s order that the Secretary ‘issue a_ 
lease to Barash. It did not deem it necessary to consider, Texas’ right © 


‘to a refund and its silence on this point can in-no way be construed 
“as an expression. that Texas can or cannot obtain the refund it desires. 

. Before considering other matters, I would first like to point. out that 
lease BLM—A 0347 15 terminated by operation of law, at the expiration 


of its 5-year term, on August 31, 1958, and that there is no connection . 


between this lease and BLM-A 0347 14. Therefore, | I fail to see how 


the propriety of canceling the latter. lease can in any wily be related . 


to) paying & refund on the former. ~ 


Accordingly, we need only consider whether the Soctétary must de- . 
termine whether a refund must be paid on BLM-A 0347 le prior to. or. 


~ simultaneously with its cancellation. 


“The authority and obligation of the Sonretary to cancel entries for 
public land erroneously allowed are independent of his. authority’ and . 


obligation to make refunds of moneys paid in connection with such en- 
tries. Although entries must be rejected or canceled, repayments. can 


be made only when a statute specifically authorizes them and have no. 
bearing on the Secretary’ s authority to reject applications or-cancel-en-. 
_. tries. See Joseph Gibson, 37 L.D. 338 (1908) ; Heirs of Isaac Wi Talk- 


ington, 5 L.D, 114 (1886) ; George A. Stone (On Review), 25 L.D. 111 


(1897) ; State of Oregon, oe i D. Bit (1904) ; Instrictions, Ao L D. 


541, 543 (1923).” 
in support of’ its opposition to tis decision of Je anuary 1, 1959; 


Texas relies ‘upon the proposition that if the United States. ee to 
cancel a patent, it must refund the consideration it received when it et 


. issued the patent. 


However, in United States v. Poland 951 U.S. 991, 998° (1920), the. 


Court held that the Government i is entitled to angie the cancellation 


of a patent issued in‘viclation of law and that if the ‘patent. is can- 


_ ¢eled, the patentee may ask repayment. of fees and commissions paid 
‘the land officers. This statement clearly indicates that cancellation 


and repayment need not be simultaneous. and: the Daventee may: ae a 


left to seek repayment after cancellation. 


. Furthermore, i in Casey v. United Lee 2401 US. 399 » 402 (1880); 


: the Court said: 
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oe a The. further objection 3 is. ade. that the bill cannot Be  thaintainea because it 
does not contain, an offer to return the ‘scrip received when. the. commuted entry ~ 
was made.. The objection. assumes that the suit is upon the same plane as if 
brought by: an, individual. vendor to. annul-a sale of land. fraudulently induced. 
But, as this court has said, the Government in disposing of its public lands does — 
not assume the attitude of a mere ‘seller. of real estate at its market value. 
; These lands. are, held in. trust for all. the people, : and in providing for their dis- 
; posal. Congress. has sought to advance the interests of the whole country by”. 
‘opening | them to entry in. comparatively small tracts under restrictions designed 
to. accomplish, their settlement, development ‘and utilization. And when a suit 
"is. brought to annul a: patent obtained. in violation. ‘of these restrictions, the pur- 
pose .is. not: merely, to regain the title but also to enforce a “public statute and 


maintain the policy. underlying it. “Such a. suit is not within the reason of the. |. 
ordinary. rule that. a. vendor. suing to. annul a sale fraudulently. induced must a 


offer and be. ready to return ‘the consideration received. . That rule, if applied, 
would tend to frustrate the policy. of the public land laws; and so itis held that. 
the wrongdoer must restore the title unlawfully obtained and abide the. judg- 
- ment of Congress-as to whether the consideration paid shall be refunded. eb ee 
Accordingly, it is: concluded that. The ‘Texas: Company: has not 
shown cause why. lease. BLM-A 034714 should not be canceled. 

"Therefore, pursuant. ‘to the. authority delegated to the Solicitor. 
by the Secretary of the Interior (sec. 23, Order No. 2509, as revised; - 
‘17 FR. 6794), lease. BLM-A 034714 is hereby canceled and. as to the es 
lands formerly covered ‘thereby, the case is remanded to the Bureau 
of Land Management for further. proceedings consistent. herewith 
and with the decision of J anuary 21, 1959. ie 
Epaonp T. Farr, 

i tess ceo al 


APPEAL oF ¢ JAMES ¢ C. ‘CHRISTOPHER ane CHRISTOPHER CON- 
“i a STRUCTION COMPANY ie 


| aw “.  Devided March 31,1959 


Contrasts: ‘Changes and. Extras—Contracts: ‘Interpretation—Contracts: 
- Modification. : : 


Acceptance by. a contractor of ° a. ciange order which. ‘stipulates that “the 

time necessary. for the completion, of ‘the wor ge! described in the order is a 
; certain number of days and that “the contract time i is extended accordingly” 
does not. bar the allowance: of a further extension on account. of time lost 





2To the same effect, Heckmian. ¥.; United: 1. States, ¢ 224 U. 8. 413, 44g-447. (1912) ; : Pan: 
American Co. .¥. United States, 273 U.S. 456, 505-510 (1927), The Department: has 


always canceled: oil and gas leases where the circumstances require. such action and. left” Ba 


the former lessees to ‘seek refunds in. a separate proceeding. . Of. Le 'N. ‘Hagood ét al, 65. 
ED, 205 (1958). . : 


ne a ee 
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we : becatise of. the inability ‘of the contriittor to 6 perform portions of the original 
“contract work, until the Government had’ removed, through the issuance of 
‘the order, an excusable cause of delay. ot 


Contracts: ‘Interpretation—Contracts Pexformance—Contracts: Unfore 
seeable Causes ps 


_ The provision in ‘the. staridard-form construction contract ‘that. the contractor 
shall at. his own expense “obtain all licenses’ and’ permits required for. the - . 
prosecution of the work’ does not impose upon a contractor, whose ‘under- , 

- takings include installing . sanitary. plumbing on. Government property’ and 
connecting such plumbing with a county sewer; the responsibility for paying 
a ‘charge assessed by the county for the use to be made of the sewer by the 
Government, nor for solving the impasse created by a conflict: between the. 

whe plumbing. specifications of the’ contract and the county plumbing code. “Re 
..- fugal by the county to issue a- permit for the connection save upon condition 
c that such charge’ be paid and that- the. specifications be ‘altered to conform |. 
__, to such code’ constitutes an excusable cause eee delay under the standard- 
form “delays- damages” clause. 


BOARD OF CONTRACT. APPEALS 


This a by James C. Christopher, d/ b/s a Christopher Gonatrie- — 
tion: Company, of Washington, D.C., involves a decision, i in the form — 
of a letter dated January 31, 1957, wherein the contracting officer, 

~ denied a claim for an extension of Hine. No hearing was ‘requested 
by. either party, but a conference at-which each was represented was 
held on February 3, 1959, pursuant. to section 4.9 of, the rules Lines 
ing procedure before the Board. | 

_ The matters in dispute arise under a contract dated J une 28, 1956, 
-with the National Park Service, in. which the contracting. officer was 
the superintendent of the National Capital Parks.. The contract pro- 
vided for the.construction of a: eomfort: station on the George Wash- 
ington. Memorial Parkway i in: Fairfax: County, Virginia... It was on 
U.S. Standard Form 23 (revised March 1953) and incorporated the 
General Provisions of U.S. Standard. Form: 934 (March 1953) ‘for 
construction contracts.. The price for the work was.$35,000. 

The General Provisions of the contract included the usual “delays: 
damages” provision (clause 5), under which the contractor was not to 
be charged: with liquidated damages because of any’ delays in’ the 
: completion ¢ of the work due to unforeseeable causes beyond the control 

and without the fault or negligence of the Contractor,” including but | 
not restricted to certain named categories, or because a een of 
| subcontractors or suppliers. due to such causes.’ bi Sey rane es 


ee 43 CER, 1954 Rev., 4. 9. 





aay APPEAL OF “JAMES: C.. CHRISTOPHER oa PTO. 
| ay 7 March 81, 1959 ie te 

Tty was ati palotk in n the contract that the ork should: be complied 
within. 90 calendar. days from. the date of receipt of notice to proceed. 

| Appellant received notice to: proceed | on July 9, 1956, and the date for 
‘completion of the work was thus established as October 7, 1956.. 
_ Extensions of time aggregating 38 calendar days were allowed by. the 
contracting officer, thereby deferring . the. date. for completion to 
November. 14, 1956. The work, however, was not, in fact, substan-_ 
tially” completed until 16. balondad days later, on ‘November 30, 1956. 
Because of this failure to: perform the work on time, appellant was . 
| assessed liquidated damages, at the rate of $25 per calendar day fixed 
by the contract, for the 16 days « of unexcused: delay, or a total of $400. 

After the liquidated damages had been. assessed, appellant pre- 

sented to the contracting officer a claim for an extension of time in 
the amount of 23 days on account of alleged. difficulties i in 2 obtaining 
a sewer connection. permit. - 

The contracting officer enmidetied and rejected this sine in. his 
decision of January 31, 1957... The rejection. was bottomed: upon the 
grounds that ‘appellant had been. derelict i in making application. for 
the sewer connection permit, and in informing the Government of the 
requirements imposed by the i issuing authority, From this. decision 
the instant appeal was taken. . 

One of appellant’s: duties under the contract was: ‘6 ‘connsét: the: 
sewage disposal main: of the comfort station to a‘sewer belonging to 
Fairfax County, Va. During the month of August 1956, appellant’s 
plumbing subcontractor applied to the county officials for a: permit 
to make the connection. These officials took the position that a 
permit would be issued only on two conditions: first, that the Govern- 

ment either pay or assume liability for the. availability charge im- — 
posed: by the county on.persons making connections with its sewers; — 
second, thatthe sanitary plumbing within the comfort station be 1 in 
conformity with the county plumbing code. | ah . 

The plumbing subcontractor appears 16 have, learned that the 


: county officials would insist on the first requirement, notwithstanding _ 


that the comfort station was to be a public facility in Federal owner-. 
~ ship, on or about. August 21. Oral notice of the requirement :was 


- promptly given to the, representatives of the Government, followed 


by written notice in the form of a letter dated August 24. ‘Sométime 
between August. 98 and August 31 the Government furnished. to the 
county a document. wherein it assumed liability. for the availability 
shares, thereby meeting. this requirement... 
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“Shortly. thereafter the plumbing subcontractor appears to have as- 
-‘certained that the second requirement would also be insisted upon, 
and that compliance with it would entail the installation of plumbing 
vents that. differed from those called for by the contract. Oral notice 
of this was given to the representatives of the Government-on or 
about September 6, followed by written notice in the form ofa letter 
dated’ September 11. Under date of September 14. the Government 
wrote the county that alterations in ‘the plumbing. system venting 
would be: ‘made, and’ requested. that “in anticipation of these-altera- 
. tions” the sewer connection permit be released. On September 20. a. 
county plumbing inspector g gave the subcontractor permission to make 
the connection, subject to the condition that the interior plumbing, 
when installed, be such as would satisfy the county | code... Under date. 
of September 7 the contracting officer by Change Order No. 3 revised 
the contract drawings and specifications so as to bring them into con- 
formity with. ‘the county code, alee meeting the, second require- 
ment. 

“Plumbing work under the chatiged plans began ¢ on October: 1 and: 
a permit covering the interior work was issued by the county on 
October 2. The sewer connection. itself was not made until October 
10. | 

The Government soiiends that appellants claim for an extension - 

of time on account of these events is wholly barred by reason of the 

provision in the “delays-damages” clause which calls for the giving 
of written notice of ‘causes of delay “within 10 days from the begin- 
ning of any such delay.” This contention completely overlooks the 
notices contained in appellant’s letters of ee 24 and: September . 
11, and, hence, must be rejected. 

Tt i Is alke contended that-the claim i is barred by reason of appellants 
acceptance of Change Order No. 8. This order increased the con- 
tract price by $304 in order to compensate appellant for the extra 
costs incident to the mene which une order made 1 in the pines 
plans. In addition, it stated: es 

“It is agreed that the time necessary ‘for the completion of the work i Change 

: ‘Order No: 3 is five ce calendar days and ‘the contract tithe. is extended ace 
oa , ae, 
~The language ‘used in ‘tie change see which appellant t alonéba 
in writing as satisfactory, expresses .a mutual agreement of the parties 
that 5 days. is to be deemed the amount of time “necessary: for the 
completion of the work” ‘described in that ‘order. There is, how- 
ever; no o language in the order or the’ ‘acceptance which expresses ‘a. | 
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iutual’ ‘agreement, or ‘even an “unilateral determination, a as to the 
amount of time lost prior to the issuance of the order because of the — 


inability | of appellant. to perform portions of the original contract» 


work while the sewer connection question remained unsettled. Nor 
is there anything in the record which indicates that the parties in- 
tended the order to operate as an adjustment of the time so lost. As 
the ternis and intent of the order are confined to the adjustment to be 
made on account of the changed work, its acceptance by appellant a 
_ does not bar the allowance of an extension of time, for the causes of 
: delay. that form the subject of this appeal, . 
Thus the merits of sppellant’s claim are open for determination 
‘by the Board. 
~ The requirements: imposed by the county officials s seem plainly | to | 
have been excusable causes of delay. within the meaning of the “de- 
lays-damages” clause of. the contract. ‘True, it was provided in clause 
i of the General Provisions of the contract that . 
The Contractor shall, without additional expense to the Goreminent 
obtain all licenses and permits required for the prosecution of the work, 
This stipulation, however, did not impose upon. appellant: the re- 
sponsibility for paying the availability charge, which was. a charge 


for the use to be made. of the sewer by the Government, rather than a ~ _ 


charge for. allowing the contractor to perform the connection work. — 
Nor did it impose upon appellant the responsibility for solving the 
~ impasse created by the conflict between the Government’s plumbing 


plans and the-county’s plumbing code, neither of which could be. — 


altered or, with impunity, be disregarded by appellant or. his plumb- 
ing sibcontracter.*, + In the circumstances -we consider that appellant 


was not.bound to foresee, when bidding on the contract, that for one or 


the other of these: reasons the obtaining of.a sewer connection pera 
might consume much more than the usual short time. 

Concerning the extent of the delay, the case is somewhat ee clear. 
The Government argues that appellant was. at. fault innot having _ 
- his plumbing: subcontractor make application for the permit at an — 

_ earlier date, and in support of this argument points out that. accord- 
ing: to appellant’s approved: eonstruction: program. all:plumbing work | 
should have been completed. by: September: 17. - The record does not... 





2 Chas. T. Ounningham 00., 4 ie D. 449, 456, BT2 BCA par. At (1987 ), and authorities, 
there cited.:. 
3 Cf. Bein y. United states, a0F: Ct. ch 144, 146-48, 164-65 (1948) ; “Bolef; ASBCA Nou. 
1999 (May 25, 1954). 
7 © of, Bann: PY dite, Tne. v. ‘United States, 111: Ct. “CL 22," 285-B2, g31. (1948). 
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_ Show precisely when application for the permit was first. made, but | 
in any. event it was not later than August 21. Issuance of the per- 
- mit was a prerequisite for ‘the performance of only a part. ‘of the 
plumbing work. This part of the work, the subcontractor, stated, | 
could have been done in 3 days by a Fores: of 8 plumbers. _ “Tt isa. 
reasonable inference. that’ the application, even if not made. ‘until | 
August 21, was in ample time to have admitted of the completion by. 
September ‘17 of the plumbing work dependent thereon, had no ques- - 
. tions arisen concerning the availability charge or the conformity of 
the vents to the plumbing code. 

Appellant likewise seems to have been free Frain fault i in failing 
to have the sewer connéction made when permission was. given by. the. 
county inspector'on September 20. This permission was given on a 
condition which appellant could not meet without violating the terms. 
of its contract with the Government, as then written. Conversely, 
if appellant should have had the-connection made, and if the Govern- 
“ment had then chosen ‘to stand on its rights and insisted that the in- 
terior plumbing: be installed’ in accordance with its original plans, — 
| appellant would have placed: himself and his plumbing subcontractor 
in a position where they could be accused, of Ene viplaied the county 
plumbing code.: 

On the other hand, appellant appears to hae been in diligent 
than it might well have been in prosecuting those parts of the job that 


ae were capable of being accomplished while the sewer connection ques- 


tion was still unresolved.: During the pendency of this question, ap- 
--pellant could not, of course, make the sewer connection, or install the 
plumbing items which the Government had indicated it might alter, 
or. perform work that was dependent upon the installation of: those 
items, such as pouring floor slabs. Nevertheless, there was much’ work - 
that could be done and, while appellant did carry on a variety of con- 
struction operations - during this time, the rate of: progress being 
achieved was on more ees one occasion. criticized by the Acne 
tives of the Government. - pears Bea 
_ All in all, the record penivaides us that ihe per rmit. requirements im- 
_posed ‘by the county officials were substantial causes of delay, although 
‘not the only-ones, during the period from August 21 to September 27. 
This period’ amounts to 87 calendar days as compared with the 16 
days of delay in completion that were left unexcused by. the contract= 
ing officer. ‘Considering the various factors that havé been discussed, — 
the Board‘ finds ‘that appellant was excusably delayed for 16 days by 
the moquirements: in. question. | This delay was not, concurrent with . 
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any of ae for which « extensions of time: were allowed by the cons 
. tracting officer. - ae 


- Concusron 


© Phevatore,: pursuant to the authority’ deleted t to the Board of 
Contract. Appeals by the Secretary of the Interior: (sec. 24, Order 
No. 2509, as amended; 19. FR. 9428), the decision of the contracting 
officer is. “reversed, with instructions to allow an: extension. of time: in 
the: amount - 16- calendar days; in addition to those previously 
ied ees 
ces ay -Honnere J. Sracornen, 1 Ut ember. 
; We concur: ‘et | : 7 
- 'Tusopore H. Haas, Chairman. 


Winns Smacte, Member. 


APPEAL oF WAXBERG CONSTRUCTION COMPANY. 
RCA _ Decided March 81, 1959 


“Contracts: ‘Changed ~ Conditions —Contracts: “Changes aia ‘Extras—Con- 
- ‘tracts: ‘Specifications—Contracts: Additional, Compensation , 


A contractor who, in excavating for’ a septic tank and seepage. pits, which 


“were. to be parts of a sewage disposal system for a school in a. town in’ ; 


Alaska; ‘encountéred a water table that fluctuated. seasonally, as well silt 

‘of a fluid ‘consistency, although such conditions were ‘eontrary to indications ; 

:in. the: plans, with the result: that the Government. engineers to avoid’ health ‘ 
... hazards had to: redesign the sewage disposal system entirely,“may.be. said 


‘to have encountered unanticipated. conditions which were “changed condi-. fe 


- tions”. within. the meaning of the applicable contract. provision, notwith- 
ee standing that the specifications included also a. general caveatory provision 
‘.with respect to soil- conditions: The acceptance by the contractor. of the 


veh change. orders; » which: -provided ° for: the- redesign -of- the. sewage disposal oe 


 . System, didnot ‘bar: it from requesting an equitable | adjustment of: it in- 
cr eased costs pelos to the r edesign of the system. 


"BOARD OF CONTRACT APPEALS: 


Ge Gilbertson: and As E. ‘Waxberg, bomen. doing} bicinads 
‘as A. E. Waxberg. Construction Company, has. filed a timely. appeal 


from the findings of fact and decision of.the contracting officer in the | 


form: of a. letter. dated: November 22, 1957, denying its claim for addi- 
tional ‘compensation in the amount. of $9, 208.19 for the performance 
of Contract: No. 18-04-001-256- ‘with Alaska “Public, “Works, Office of 

Territories, hereinafter referred to as APW..- eee 
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"The contract, which was. dud August 25, 1955, was on. U. s. 
Standard: Form 23 (revised March’.1953), “and incorporated the: 
General Provisions of U.S. Standard Form 23A (March 1953). It 
provided for the construction of a school building at Nenana, Alaska, » 
forthe lump sum of $335, 240. - The work owas. me completed! and ees 
as of June 7,1957...0 0° 
. . The elaim. of the appellant a arises: one of tha - sotistmuction of the 
‘ sewer system. for the school, as outlined in division M.2 of the specifi- 
tions, and is based on the contention that. it encountered “changed 
conditions” within the meaning of clause 4 of the General Provisions 
of the contract. which made the work ‘more difficult: and finally com-. - 
pelled the Government to alter radically the original plan. for the 
- construction of the sewer system. 
Clause 4 refers to two different catauoried of changed. oon dilosa: 

(Z) subsurface or latent physical conditions at the site differing mate-— 
rially from those indicated in the contract, and (2) unknown physical 
conditions at the site, of an unusual nature, differing materially . from ~ 
those ordinarily ericounttered and generally recognized as inhering _ 
in work of the character provided:for in the contract. The first cate- — 
gory contemplates a variance between the conditions actually encoun-. 


tered and those represented i in the specifications and drawings, while 


_. the second, contemplates conditions that a are > otherwise unexpected or 
unanticipated. , 

The Nenana school site is” “within the Nenana. townsite, which is 
located. atthe confluence. of the Tanana and. Nenana Rivers. The 
Nenana school site itself is located only several blocks from: the Nenana 
- River, and the ground is fairly level, the elevation varying only between 
98. 42, feet and 100.83 feet above sea. level. - 

The school sité was explored by. the Government. prior to the making 
of the plans for the construction of the school, and the results.of the 
exploration were:recorded on sheet 1 of the plans’ In.all, 20 test holes 
were dug in 4 rows, there being 4 holes in the first row, 6 in the second 
row, and 5 each in the third and fourth rows. Except for a few holes. 
. which went down to a. depth « of 19 feet, the holes. were approximately 

7 to 8 feet in depth. The test holes indicated that the subsurface 
“material consisted: generally of silt and sand which in some instances 
| were underlain by gravel at’: depths of 14 feet'or more. v. 
Of particular importance were the test holes in rows 3 ‘and 4, sich 
were south: of the school building; where the septic tank and seepage : 


: . ‘Three of the test: holes howd silt £0. a. depth of. 1'; four: to a depth: of er fp six, to a 
- depth ‘of 2’ ;‘one to® a depth of 2°6"" 5 oe three as a efenr of 3"; . ang ‘three to: a cept of 3" ne 
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ore were i be. ioerek “The materials i in all the test holes j in rows. 3. ot 


and'4. were shown to. be silt and sand. . The test holes in row 4. were 
closest to the proposed site of the septic tank, being approximately 
55 feet north’ thereof, and showed silt, which did not exceed 2’ 6’” in 
depth. The ground water level was shown in three of the test holes in 
rows 1 and 2, all of which were in the space to be occupied by the school 
4 building itself, and was shown to be at elevation 89, which. would be 
‘approximately 10 feet below the surface of the ‘ground: However, 
sheet 1 of the plans bore the notation: “Water level (WL) determined 
11-18-54,” and paragraph : 2.2 of division 2 of the specifications, headed 
“Subsurface Soil Data,” provided as follows:. | 


. Investigations ‘have “been. made to determine Subsurface soil éonaitions for. 
foundation design. and ‘Timits of excavation. The Contractor may draw his: own. 


conclusions for ( sic) this data as no claim for extra compensation or extension te 


of. time’ will be allowed because of: subsoil conditions inconsistent with data 
shown, except as: provided elsewhere herein.? 
As designed, the s sewage disposal system. for ithe Schools was to consist 
of a concrete septic tank and two concrete block seepage pits, located 
- south of the school building, connected with the building and each 
other by piping, for the installation of which trenches of sufficient 
width and: depth were to be constructed. ' ; 

The appellant’ successfully. installed the s ‘sewer : Line from the school 
building to the site of the septic tank but’ encountered a great deal of 
difficulty in excavating for the septic tank itself. Under -date- of 
_ _ August 31, 1955, the appellant. wrote to C.'H. Webber, the area engi- 
. heer, complaining that it was finding the. ‘soil so unstable that it was 


not possible to excavate with a dozer, and expressing the surmise that . 


this might be due “to the water level at the present time.” It added 
that in view of these’ conditions it could accept no ‘responsibility for 
“the efficiency of the septic tank nor the two seepage pits.” Under. date: 

of February: 94, 1956, the appellant wrote again to: Webber, stating 
-that it-had checked. the water: -elevation at various. times, and found i it 
to vary as follows: : 


Date > CE ae  Aepation 
- August. 81, icp ee 97.00 

; ‘September G1 FOOD a oo Pe ee Ob BO, 

> November -10, ‘1900-6 ante ees BE 00 
‘November’ 29, 1955__2-.---_--------+----- iti etotaess US 00: 

: Webruary 11, 1956 nna nanan 92. 27 


a 2Tt is ‘apparent from nection’ 3(b) of. part: ‘ITI of the specifications that additional com- 
“pensation ‘under the “changes” and: “changed. conditions’ clauses was contemplated, and. 
hence it is apparent that the intention was not to limit or modify the application of these 


sft clauses themselves. 
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In the same. letter, the appellant pointed out that since athe elevation 
of the invert at the seepage pit was 93.50 feet, the sewerage discharge - 
lines on August.31, 1955, was 4.67, feet, below the water level; on Sep- 
tember 21, 1955, was 2 feat below, on November 10, 1955; was 6 inches 

- below, and on November 29, 1955, was 1.5 feet below the water level. 
The appellant also. reported that it had been compelled. to drive wood. 


piling in performing jts excavation work at the seepage pits but that, - 


despite pumping, the water kept turning the silt into quicksand, and 
the silt kept coming up from the bottom of the excavation... 
Under date of February 27, 1956, C. H. Webber, the area engineer | 
of APW; addressed a iemoran dint to A. H. Boberg, the supervising 
construction engineer of APW, in which he commented on the. appel- 
- lant’s letters of “August 31,1955, and February 24, 1956, as well as on 
_.& letter of February 24, 1956, ‘froin a Dr. Troy. L. Pewe, an engi- 
“neering geologist with the U, g. ‘Department of Geological Survey, to 
- himself. Webber explained that shortly after the appellant’s letter 
of August 31, 1955, had been received, the ground water, level ap- — 


~~ peared to be getting gradually lower, and since it appeared that there 


was. a possibility. that the septic tank. and seepage pits excavations. 


‘could be, completed. without too much ‘difficulty, the letter had been 


merely filed for future reference. After noting that, the invert. ele-, f, 
- vation of the sewer outfall line at the septic tank. was shown to:be — 
94.35, and at the outlet at the seepage pits.was. shown to be:93.50 on: 


- the contract plans, he commented also that if the water. level was fluc. = | 


tuating as set forth in the: appellant’s letter of F February 24, 1956, the 
sewer system “could not possibly have functioned properly during the | 
~ three month period from. August 31 to N ovember 29, 1955.” He then 
weut on to say: | oo Spee _ 

6. From the information: edniained 1 in the. letter : of rebriaie 24; 1956, “from : 


Dr. Troy Pewe, Engineering Geologist with the U.S. Department of Geological 
Survey, it is apparent that. the ground. water level indicated i in Mr. iN Meperes : 


letter of February 24, 1956, was about average or normal. 


7. We have been informed orally by Dr. James ©. Ryan, ‘Supt. of Fairbanks : 
Schools, that while-he was Territorial Commissioner of Education, -he employed 
a Mr. Felix Toner, Engineer, to make'a study of the ground water conditions in 
Nenana: From his recollection of the report submitted by Mr.. ‘Toner, he was 
‘under the impression chee ground water coatitions: in: ‘Nenana: were cama =: 
bad. 
8. The soil conditions at the. location ‘of the Septic tank aiid seepage pits are 
--such that much difficulty is ‘being encountered in the attempt to excavate to: 


the grade. shown on the contract plans. The contractor finds that.he cannot. © - 


maintain: a. stable sub-grade due to the. silt. coming: up from: the bottom of the. 
excavation. It is our belief that this” eames A can be’ overcome > by. driving 
es sheet piling. ; 
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9, We question; “however, the: feasibility of installing tie: sewage -eollection 
system ‘in accordance with the contract plans and specifications, inasmuch as Mt 
is our ‘firm belief that. it. cannot possibly function properly. % OF 


Dr. Pewe’s S letter to which reference was made'in the area’ engineer’s 
‘memorandum was written in response to his request for information 
concerning the: water table at Nenana and reads as follows: . . 


In. answer to your request for information concerning water. table conditions ; 
at Nenana in regard ‘to construction of a new school; may. we. state that the 
geologic setting of Nenana is such that the water table would be close to the . 
surface of the entire-area of the town. Lying as it does, at the confluence of two. 


. large rivers and on the slip-off side of the meander, the area is well supplied 


with considerable ground water through the underlying pervous (sic) sand and 
.. gravel. ~The position of the water table.is closely regulated by the stage of the 
rivers; high water stage’ results in high water table, and low water. stage results 
in- low, water table. As far.as I know, the depth to the: water table measures 
from ‘about 2 to 10 feet from. year..to year. and season to season, and according: 
to the stage of the Nenana and Tanana Rivers. I would not expect the water 
table to drop more than 12 to 14 feet below the surface at its maximum depth. © 
The older and main part of the town is on a broad natural levee adjacent to 
the river and is about.one‘to three feet higher than the area a couple of hundred 
yards ‘to. the.south where the school is to. be built. I would expect this: school 
site to have a very shallow water table (average 2 to 6 feet) and poor drainage... 
_ Farther to the south the land surface. rises and the water table is deeper, ‘put. 
in this area the geology « is complicated’ by. the presence of permafrost and, - 
complex | accumulation. of sediment including. much silt, (Italies supplied. ) 


In a memorandum dated March 14, 1956, to John A. -Argetsinger, : 
chief engineer of APW, ‘Webber reported on.a conversation, which 
he had had:with Waxberg about investigating the ground conditions 
‘at the locations. of the septic tank and seepage pits and about the 


| possibility of constructing the septic tank while the ground was 


frozen, in order to overcome the adverse soil and water conditions...” 


In the third’ paragraph | of this memorandum, Webber. commented: as. 4 


follows:. . 3? 


--In the case of the. seepage > pit installation we are ‘of the opinion ‘that the on 
“will not be frozen to a depth. sufficient to permit the onstruction to be completed. 
as. suggested. . Our opinion: is based on the fact that during the attempt to 
_ complete the: excavation at. the seepage pit locations last fall,.the soil. below - 
‘the bottom of the excavation surged up through the bottom of the excavation 
so fast that it-could not.be taken ‘care of through ordinary methods. ‘The exca- 


vation- was. abandoned -last fall because- of the inability of the contractor to . . 


cope with the situation, using. the equipment then ou. hand at the site, andthe 
holes: have partly filled -in again. It is doubtful that the frost has extended - 
to a: depth: sufficient: to overcome the. upsurge of the. soil from below. “Had 
- . porings : been taken and- the log included in the -contract drawings, the‘ con- 
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tractor would have peen able to dotermiie ‘the type of. equipment. needed for this 
phasé-of the work and planned accordingly. ‘In view of ‘the fact that. the ‘water 
level was indicated - on’ the’ ‘contract drawings in ‘three locations, ” in ‘the area 
occupied by the building ‘to be at 10 feet below the surface of the ground, it 
was assumed by the contractor that this level would not vary greatly from that 
at the septic tank and seepage pit. locations. Subsequent developments indicate” 
. that the ground water level, ‘as shown - on the contract: drawings is not the - 
average for that area. From such information as we have been able to gather 
from. other sources, we are convinced: that the fluctuation of the water table 


varies from one foot:below- the surface of the ground to’ a’ maximum of not over 


‘six feet below, except in remote instances, and ‘that the: averaze ean- ees assumed 1 
" to. lay: between. the two. depths mentioned: : 
In the next paragraph of the inemorandum Webber. reported. that — 
Waxberg had just. telephoned +o him to give him the existing water. 
level at the septic tank location, which then stood at 92.35, -or -prac- 
tically as previously. indicated for February 11, 1956. “Webber de- 
duced from’ this that the excavation for the’ septic tank would have 
to be carried to elevation 88.93, or 3. 42 feet below the present water. . 
level, ‘and for the seepage ‘pits to. elevation 86. 50, or. 5.75 feet below - 
_ the present, water level, and again concluded. that it would be inad- 
visable to proceed: with the construction of the sewage: system 1 in ac- 
. cordance with the design. as 
“Webber also recorded his views concerning the conditions encoun- 
‘tered by the appellant in excavating for the seepage pits and the 
septic tank in two memoranda, dated March 29 and:May 15, 1956, re- 
spectively, The first memorandum reported his observations during 
his ‘visit to the Beojeey site on March 27, and included the following 


comment : 


“The. soil encountered at the: location. of the seepagée- pits can be Setibenily 
Classified as ‘river silt, the fine grained and close knit characteristics of which 
are’ deemed unsuitable for the intended purpose indicated in the contract de~ 
sign.” In- case of ‘a high: water: table, little; if any of the polluted’ water, dis~ - 
charging from the septie tank could be dissipated through the underground 
channels. Instead, by capillary action the soil, above would become saturated. 
creating a breeding’ ground for vermin and disease. : 


In his later memorandum, in which he discussed a jentatiye pie of 
moving the septic tank closer to the school ee Webber paren 


; observed : 


At the contract. location of the septic tank; soil conitisions were . jound to vary 
from those indicated in the boring data. Fine silt was. encountered: in the 
excavation for the full depth to contract. grade and extends ‘below this point: 
-for an undetermined depth. The silt has a fluid consistency and boils up from 
the bottom of the excavation as fast as the material is removed. It is necessary 


123]  APPHAL OF WAXBERG CONSTR. CO. a Gi _ 129 
| | Mareh, 31, 1959. oe D Gee © 


to use a ‘pump to continue the exéavation since it is’ too soupy to o eiiploy the 
usual. equipment: for excavating. (Italics supplied. ) 

At about this same time the Alaska Department of Health at. 
- Juneau, which apparently had approved the original plans for the 
_ Nenana, school sewage disposal system, appears to have become inter- 
ested in the difficulties being encountered in constructing it, and sent 
Charles. Mitchell, its regional sanitary engineer: at Fairbanks, to the. 


- job site to review the problem, which he did in the company of 


Webber. In his report to his chief, Amos J. Alter, dated March 28, 


1956, ‘Mitchell stated that.a drill test made about 30 feet, to the. eat | 


of the east seepage pit. showed the elevation of the water table there. 
to be 91.21, and that since the plans placed the elevation of the invert. 
at the seepage pit at: 93.5, it was only 2.3 feet above the present level. 
of the. water. table. He. concluded that since ane effective depth. of: 
the seepage pit: was 6 feet, it was apparent that “about two-thirds of 
‘the: seepage. pit: would: be ee in the water table at this par- 
ticular time.” 
As a real of: this je tiatt: Altay wrote to entianaek a was 
then acting director. of APW,. under date of ue 9, 1956, nce: 
the following recommendation: | 
Due to the high water. table, sewage effluent should be discharg ed to a sewer 
= conducting wastes to'a point where they will receive appropriate dilution. The: 
present high water table will create considerable difficulty in operation. and 
maintenance of the presently designed school waste disposal ‘system. In addi-, - 
tion to problems of operation, it is most probable that discharge of school wastes 
into. the ground wale table: night cause contamination of ‘water apple in 
the area. 
After. receiving this recommendation, Argetsinger, inder date’ of 
April 12, 1956, wrote to Lee S. Linck, of the Alaska Architectural and © 
‘Engineering Company, which had bean: employed in connection with — 
the design of the-school, to’ confirm the decision of the contracting’ 


officer’ that’ the sewage disposal system for the Nenaria school be rede- 


. signed. He informed him that the first “step” to be taken was that 
“the presently designed system bé considered not ténable, as the seep- - 
age pits cannot properly function due to the relatively. high water 
table on the site, and the ee of the Department of Health. 
cannot be met.” 

By item 7 of chats order No. 4, accepted by the appellant on: 
May. 16, 1956, and approved by the contracting officer on May 31,. 
1956, ‘the appellant was authorized to oo a test hole in the area: 

(505522593 
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near the location of the septic tank to detec: tis level of the water — 
_ table... The justification for this item, which was prepared by Webber. 
but approved by the contracting officer, was formulated as follows: 
The contract. plans indicate the water table elevation to be at 10. feet +—be- . 
' tow the surface of the ground. To determine whether the elevation of the water 
table was as shown on the. contract plans the contractor was authorized to 
perform the necessary work of drilling a test hole. It was found that the 
elevation of the water table was much higher than indicated, and that the 
. S@wer system. if installed as designed, would. not. function as intended. . ‘AS. a: 
_ result. of this investigation ‘the sewer system. is ‘to be re-designed? eves 
supplied. ) . ; 
- The record indicates that» various siethods: of fedeisie fie: sewer 
system were then. considered. The first. partial expedient adopted 
was to instruct the appellant to turn the septic tank 90°, so that the 
outflow would be. discharged to the west rather. than to the south. 
‘This instruction is evidenced by change order No..8, accepted by: the 
appellant on April 15, 1957, and approved by the contracting officer on 
May 8, 1957, but it is evident from the justifications for the order that 
the attempt to turn the septic tank had occurred a considerable time 
before its entry, for it is recited therein that the appellant had exca-. 
“vated for the septic tank down to 16’’ above the planned grade at the 
contract, location but that, being unable to excavate deeper due to 
ground water above elevation 89 and “flowing fine silt similar to 
quicksand,” and the Alaska Department of Public Health having de- 


termined that the high-water table prevailing. during extended periods. . | 


“would not ‘allow the disposal of the effluent in the seepage pits as 
contemplated . by. the designers,” the appellant’ had been verbally 
instructed to proceed with the installation of the septic tank but to 
turn it. It is then further recited in the justification for the change — 
order that the attempt to continue work on the septic tank at its. 
original location had had to be abandoned when the appellant “again 
encountered the same problems with high water and flowing silt, 2 
and that it had then been decided to relocate the septic tank in a park 


7 reserve across the street, which was a block west of the school site, 


- where it would function as part of a redesigned sewage disposal 
7 system, 
As finally redesigned. and dovietmsted: the sewage disposal system 
oonsisted of a sewage lift station, dosing’siphon and septic tank, with — 
a raised drain field in the park 1 reserve area, as hereinbefore men- 


_. SItis aonarenie from this justification that the test hole had actually been drilled: prlor 
~ to the entry of the change order. 
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: tioned. “In addition’ to new piping, ‘partial a use. was sinade of @ some. oct : 


the piping already laid south of the school to a point where a manhole, oe 
from which the new piping ran. to the west; “was. constructed a as part, of a 






the new design. 





‘In the letter. which constitutes the’ contracting officer’ S : findings of: oe 


fact and ‘decision, he made’ no attempt to review the. history. of. the: 


: performance of the contract, or to outline the. difficulties. encountered. a 


: by the appellant in constructing the: sewage disposal. system.” He 
"gave, however,-a. number of reasons for rejecting the. appellant’s « claim 


that it had: encountered * ‘changed conditions”. within, the. meaning of. — 


| clause 4 of the General Conditions. of the contract. These reasons. | 
were as follows: 5 











4). ‘That, since: the’ closest: ie holes: ‘were approximately 55. feet: b nobtherty: ae 


from the original site of. the septic: tank, there, was no “allegation” ‘as: to the: soil, 


conditions which would be encountered: there, and. that, therefore, they could: not - = ; 


be: ‘said to vary ‘from those shown on Sheet 1 of the ‘plan. 





(2) That: the water level was: ‘shown: on Sheet 1 of the “plans only: with peed eo 


“to. test: holes in rows 1 and: 2, which were located in the spacé. now “occupied by 


the school building, cand. that. the water. level. there. was. elias oe shown. to. be as 


at elevation 89 as of November 18,1954. - 


(8); That. local inquiry; when the appellant, inspéctéd the Bite: ptior 6 bidding, . one 
would. have: ‘revealed that’ the’ ‘ground water level: eould be- expected to. vary, aeeeee 
and. that’ this: ‘should. have. influenced the’ appellant's. bidding and’ its “selection 


os ‘of: methods. for. dewatering: ‘the: site to facilitate’ the excavation.” ‘99: 


This, essentially, is also the Government’s position 4 in the’ appeal’ : 2 





Department, ‘counsel: contends that “the only reasonable conclusion 208 
that can be drawn”? is that the appellant did not: encounter “changed 


-- conditions’ within the meaning of clause 4 of the General Provisions — 


of the contract, whether they be considered as falling within the Airst,(. 20s 
or the second category. He argues that. the: closeness. ‘of the school. ~ 


-. site to the’Tanana ‘and Nenana Rivers, which are affected by: seasonal . 
~ yun-off, . precipitation, 1ce obstruction, evaporation. and like ca 





1Se@S, ay 


should. have led. the. appéllant to: expect’ that~it would. encounter. a.- oa oo 
highly variable water. table; which would affect the soil conditions. tas 


indicated ‘on: sheet: 1. of ‘the: plans. Like the contracting officer, 





; "€Provision was. nde. fon! these changes in ‘change aie Nos. 6 and Tw Change: raee op Ba Bt 
- No.6; which’ was ‘accepted by the: ‘appellant: on’ November 5, and approved by the: contract- one 
_ ing. officer. on. “December 6, 1956, provided. for. additional compensation ‘in the amount: of” 


: $9, 816.60. Change ‘order No. 7,. which awas accepted by. the, appellant December..5, 1956,, - 
. and approved. ‘by: the contracting: officer. on ‘February 4; 1957, provided for. additional com- 


ate pensation: in. ‘the! amount: of: $17,895.87... Thus quite-apart from ‘the: additional compensa- pee 


tion provided for in Change order: No.. 8, “which was in the, amount. of $5, 522.61, a total. of. aoe 
* ‘$27 202.47 was to: be pele, & to-the appellant for svbatrneting, the Fenceleaed, sewage ait Se 
:  Sygtem. ais! ee ae : oe ifn 3 : wiht 
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+ pahiment eduraael utresses 5 the appellant's duty to > investigate, the site: 


nee andthe: dating of thé water level on the plan, but he points also to the 


-. caveat contained’ in’ ‘paragraph 9.2 of. division 2 of the specifications. 





. : Tn addition, he contends that change order No. 8; which provided for 
oo eit change i in the axis of the septic tank, was: intended to. provide what-. 
ever equitable adjustment’ the appellant. might be entitled to, and - 


-.» hence'that-additional compensation could not now be allowed. Ta sup- 

port df this ‘contention, he cites Loftis a/ b/a V.. oa Loftis Company a 
. OW. D. BCA No. 291), 1 CCF 1108. a 
In a memorandum to the Board, ‘dated September 96, 1958, Depart-- 

“heat: counsel “requested a heaving. “He ‘subsequently, withdrew the 


ae ‘peqitest; however, i ‘ii a memorandum dated October 17, 1958, in. which 
ve ae h6 stated that: he assumed. that “the facts are as stated by: the ‘Contract. 


- ing. Officer in his F indings of Fact dated Noveniber 29, 1957, and the — : 


‘Statemerit‘of Governmeiit’s Position. with attached. exhibits (including 


s the Findings of Fact, Exhibit: G). » Ina letter to the Board dated. 7 
October, 24,-1958,, ‘counsel for the appellant. informed:the Board that 


“he concurred: with, ‘Department counsel. that “the appeal: may’ be a 


decided. upon! ‘the basis of the statements, briefs and other documents” |. - 
filed by the appellant... Clearly, this exchange did ‘not produce. an 
a agreed statement. ‘of facts, nor indeed, even. an agreed. basis. for, the 


2 is consideration. of the: appeal,. except, that the parties appear: to have. 
: agreed that the case: might be: decided. without holding.a hearing for: 


e the purpose of taking testimony. In view of the inadequacies of the 
mee _ existing appeal. file, the Board. obtained and, examined the correspond-'- 


ence file relating: to the performance: of the contract, and incorporated = 


| “in the appeal file various documents which were relevant:to the issues. 


ein, the appeal.., Tn, the: light of the record as so-made, there‘cannot. be: 


; any. real dispute as to. the basic facts,-and no purpose would be-ser'ved. 


2S by a heari ing for the purpose of taking testimony... The. appeal, ther e- 7 : 


‘ fore, will be decided. on the written record. 


2 This: record makes it: apparent that the appalnaten encounteréd’ great k 
ee difficulties i in excavating both for the septic tank and the seepage pits: 
“8 ane accordance with the original plan for. the sewage disposal: ‘system, 


ahd that the: abandonment of this plan was attribateble. entirely to. - 


ote “these ‘difficulties, ‘which arose from a. combination of two. distinct. 
~~ gauses. In the. ‘Avaé, place, the appellant encouritered silt at: much 


greater: depths, than were indicated by the test holes. In the second . 


: place; the ground. water level . was: rouch higher? than was indicated, | , 
. and fluctuated, moreover, from Season,to season. The water, in.com- - 


“ination 1 with. the silt created soupy conditions, which  eemied the 
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Fea difficulties of the excavations.. ” Since ‘the higher iator lowe. eponld a oe 


eZ ~ have created serious health hazards. had the: sewage: disposal, system 
~ been constructed « as originally designed, it-was necessary. to. sompey ee 
ie redesign and relocate the system in order to avoid. such: hazards: . 


To ‘find that. the’ appellant. encountered “changed conditions” 


‘the first: category, the ‘Board must be able to conclude. that. the an - ae 
hole information given on the first, sheet of the plans. amounted. £0.20) Be 


; _ definite representations of conditions which the: contractor. Ww uld 
encounter. The Board. has recognized, however, that the results. ofa - 


‘subsurface exploration. are not ordinarily to be regarded as representa- Se 


tions, except insofar, of. course, as they indicate the subsurface condi- 


tions in the particular test holes.®. "The Board has: ‘generally treated. : ee 
- subsurface explorations : as sampling operations, rather than as.definite.- 





representations’ of conditions which will be encountered. throughout 





_an excavation, especially: when the area of an excavation is‘extensive, a 
__ the subsurface exploration’ is rather. limited, ‘and the information Pe 
concerning the subsurface exploration is accompanied by. caveatory oe 


- provisions warning the contractor that the. accuracy. 0 the. informa- rs 
tion is not ‘guaranteed, or ‘there are. other provisions “in 
specifications which would make it unreasonable for. the contractor ae 

to! assume that: ‘definite representations ° were intended 6 for. logically ; 
such caveats are inconsistent. with the ‘idea ‘of representation, eee 














the plans. or = 


“In view ‘of the small area of ‘the school site, the: levelness. ‘of the Sy oS 


- terrain, the extensiveness of the subsurface exploration and the. rather ae 


ne close’ proximity of some of the test. holes to the location. of t the septic ee 


tank, and the fact that not only the area engineer | but also the contract- : 2 
Ing: offtogr’ conceded that the conditions encountered weré at ‘variance ys 
ewith, those indicated Hee the: ips there would be : a t good. deel top be ee 





E Gotitained } in i pakgotaph’ 9.9 of. division D of the sped tics Pina. “While ae 


oo, this caveat is bibiand limited to! ‘soil ee dutacney this ce appears ae 





ae ‘ 5 See Carson’ Cahebrasnon Coinipitoy, 8 62 L D: 311; * a1" Gis 


Tne, 64 L.D. 466, 483 (1987). 


1 a ie ae 
5 See Carson Construction Company, 62 I. D. 422, ‘48y! (1985); and We . Terteling & Sons, « poe 
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; counter changed conditions in 1 the ‘second category. Tt is ine asthe 


ke Board has. recently” had occasion ‘to recognize, ‘that proof, of changed as 


conditions in this’ category is. ordinarily difficult in the absence of a ~~ 


ee hearing forthe purpose of taking testimony,’ and that. such a: hearing 
ha ae not: bec held i in 1 the present case. The. implications of the present. 


tease 


in Y thie ends category’ a, coutraster” ‘must ahow not only that. the con- 


dition was’ “unknown” but, also that it was: “mmusual, ue which. means — 





RH 


that it would be unexpected i in the particular circumstances of the case. 


on - Obviously, the ‘conditions encotintered ~ were “unknown. both to the — 


appellant. and. ‘the engineers. ‘of the APW. The: letter ‘of Dr. Pewe 


aoe " shows that a’ ‘fluctuating water: table of. the kind encountered, should 


have been. expected. at the Nenana, school: site, although plainly it was 


ee not expected by the APW¢ engineers, : for étharwise they. would not have 


designed the sewage disposal system” which they did design: ‘However, 


“e ‘Dr. Pewe’s letter. indicates that the ‘silty condition encountered: by the 
appellant at the deeper | levels of the excavation should have, been found’ ae 


fi only south’ ‘of. the school. site, ‘and the statement. of the area. engineer 


Eee and: the’ ‘contracting | officer’ ‘indicating that the soil condition. did not 


in correspond’ to what” was indicated by the: logs of exploration makes ie 


= apparent that it-was also unexpected to the APW engineers. . As the 


silt was a major ‘factor. i in contributing to’ the appellant’s difficulties, — 
it is’ ‘immaterial ‘that the fluctuation of the water tableshould have 


a been expected, for. even though this condition would not be sufficient en 


in itself ‘to: establish , a changed condition, the two factors i in combina-  — 


| tion are’ sufficient. In the last analysis, the type of. sewage disposal: : 


hs _ system designed by the APW engineers was itself an. indication that re 


" make. its conseruckion sapped. Ks for the. Rae aphothér the 
- appellent could. have. ascertained the. actual conditions: by an. inde- 


OE pendent’ site. investigation, the Board will not assume. that: it: ‘could 
have discovered. what ¢ even the APW engineers could not. have told; its 


representatives. : 
_ As for the effect of the. appellants acceptance od change order No. 8, 5 
the Board ‘finds nothing in its terms, or the circumstances surrounding : 


eo its.execution, which would indicate that it: was intended to cover more 


fhm the, future, work, that was gontemplated Peet it,? -and hence that, it 


"cot See Reid: Contracting Go.;.65 1.D: 500, 522 (1958). etree 4 
8 Indeed, in paragraph 2 of his findings of November 22, “1957, the cin eating ofieat 


treated the dlaim ‘as one for: “the :expense ; involved. prin: to ‘your: sienna been: notified. Re 


hangs the: direction of the septic. tank. PRS BTS 
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is nota bar to éhe allowance of the appellant’s claim. ‘The administra- 
_ tive decision in the Zoftis case which is cited for a nay conclusion. i. 


was reversed and set aside: by the Court of Claiins.*. 


_. By reason of having encountered changed oamnitiene. the apedlliné ‘a 


- is entitled-to additional: compensation. as.an equitable adjustment of its. - 
_ extra costs. ‘The appellant states in its release that its claim of | 


- $9,208.19 represents “part. of the expense involved prior to the under- 


signed being notified to change the direction of the septic tank.” 
Department counsel states that the appellant has: received “the entire. 


initial contract price,” as well as the additional amounts due under the 


‘various change orders. The appellant is, however, entitled to be paid _ 
not: only the initial contract price for the "work performed: prior to the. 
redesign of the sewage disposal system but such additional amount as. 
will compensate it for the more difficult work attributable to the ~ 


changed conditions, and the Board assumes that this is the basis of its 


~ claim, although the record is not absolutely clear in this respect. For. 


an appropriate change order providing. for the payment of such 


. amount. In any event, although the appellant’s claim is supported by as 


an affidavit, the contracting officer should have an. opportunity to 


-_ review the items which make’ up the appellant’s claim. If the appel- 


 this-reason, the claim is remanded to the contracting officer, so that he: - 
may determine the amount to which the appellant is entitled, and enter 


: 


~ lant should be dissatisfied with the amount allowed by the contracting . 
officer, he may file an appeal to the Beard in accordance with the terms 


Pe the: disputes clause of the contract. 


.Conoxtstow 


Therefore, pur siiant to the authority delegated to the Hoaal of Con- 
tract Appeals by the Secretary of the Interior (sec: 24, Order No. 2509, 
as amended; 19 F.R. 9498), the decision of the contracting officer 


denying the. claim ‘of. the; appelant's is reversed; and: he i is directed to 


: Eee as outlined anove,: 
ee hie ie Warrant Season, Moye 
Wecbnot =) oe oF oe 
_ Txopors ‘H. Haas, Chairman. 
. XK. K. Young, Alternate uv ember. 


. 8 See, -Loftis v. United. States, 110 Ct. cL. ‘551. (1948), 
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School. Lands: Generally-Swamplands: Generally 


Unsurveyed school sections found upon survey to be swamp in character pass ; 
to the. State .of.. Wisconsin, i in accordance. with: the general rule, if at all, 
: under the school grant and not the later swampland grant. 


APPEAL =n0mM THE BUREAU oF LAND MANAGEMENT . 


“The State. of Wisconsin has ‘appéaled to the Secretary of the 
Interior from a decision of the Director of the Bureau of Land Man- 
agement dated July 80, 1958, which affirmed a decision of the chief 


of the adjudication ‘section of the Eastern States land office dated 


August 16, 1955, rejecting the State’s application for patent: to certain 

land under the Swamp and Overflowed Lands Grant Act of Septem- 

ber 28, 1850 (9 Stat. 519; see 43.U.S.C., 1952 ed., sec. 981 -e¢ seg.). 
The State’s application, covering lots 18 and 14 in sec. 16, T..43 N., 


R.6 E,; 4th P. M, was filed on June 10, 1955... The application indi- 


cates that the right to patent is predicated upon the swampland grant 

_ and that the State relies upon the field notes of the U.S. survey, rather 

than an investigation of its own, to establish the swampy character of | 

the land which makes it subject to the. grant (see 43. CFR, ‘Part: 21, 

Note). 
The chief of the adjudication section of tis Eastern States office 
held that the land designated in the application of June 10; 1955, 
could not pass to the State of Wisconsin under the Federal evant oF 
swampland to the States for the reason that this land had been legally 
appropriated to the State of Wisconsin under the. grant of school 
lands contained ‘in section 7 of the enabling act approved August 6, 
1846 (9 Stat. 56 , 58), which granted section 16 in each township of the 
_ State for the use of the schools. On appeal, the Director denied that — 
there was any legal appropriation of the land in question under the 
school grant before the passage of the swampland grant act, but 
affirmed the Eastern States office decision on the ground that the 
Congress: did not ‘intend to remove from the operation of the school 
grant any of the land. designated as school sections because:they were — 
found to be swamplands within the Meaning of, the swompland Say 
act. 

On. appeal to the Secretary, the State contends that the cont of 

school lands included in the enabling act’ of 1846 did: not effect a, legal 
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sparoprstion of section 16 lands before the survey of sack Jands SO 


that such sections remained subject. to disposal by the United States 
in 1850 when the Congress made. the swampland grant which -was, 
by its terms, a grant mn praesenti, passing title to the State to the 
swamplands within its boundaries whether surveyed or unsurveyed. 
The single question thus presented by this appeal is whether title 
to unsurveyed swampland later identified by survey as being’ within 
a certain section 16 passes to the State upon survey under the school- 
land grant or whether equitable title has already passed to the State 
under the swampland grant so that. the vesting of legal title in the 
State may be evidenced by delivery of a patent in accordance with 
statutory procedures follorang.: a determination of the PRaNDY 
character. of the land. 
The applicable portion of the: enabling act. reads as follows: 


Sec. 7. And be it further ‘enacted, That ‘the following propositions are ‘hereby 
submitted to the convention which shall. assemble for the purpose of forming 
a constitution for the State of Wisconsin; for acceptance or rejection;. and if 
: accepted by said convention, _and ratified by an article in said constitution, they 
Shall be obligatory on the United States: 
: First. That section numbered ' ‘sixteen, in every ‘township of itie public ‘lands 
in said State, and, where such section has been ‘sold or otherwise disposed of, 
other lands equivalent. thereto, and as contiguous as may be, Shall be granted to 
said State for the use, of schools. .*.* * (9 Stat. 58). 


Section 2 of Article II of the Constitution of Wisconsin (West's 
Wis. Stats. Anno. (1957), p. 28) expressly declares that the proposi- 
tions of the Congress. contained in the enabling act are “accepted, 
ratified and confirmed” and “shall remain irrevocable without the 
consent of the United States.” Accordingly, the school grant became 
effective on-May 29, 1848, when Wisconsin was. admitted to be .one 
of the United States of ‘Aqeriga on. an equal footing with the Original 
States by express provision of the Congress (9 Stat. 283)... 

It is well established that the title to unsurveyed school sectioris 
does not pass , to a State until they have been surveyed and until sur- 
veyed they are subject to other disposition under acts of Congress, 
leaving the State to compensation for its loss by lieu selections. 


United States. v. Morrison, 240 U.S. 192, 210 (1916) ; United States Ve 


Wyoming, 331 U.S. 440, 454 (1947). 

In an attempt to establish ansformity 3 in the school- land evants, 
the Congress, on February 28, 1891, redefined the conditions under 
which eas ok selections may, be made ; prescribed that indemnity 


505522—59-——-4. 


~~ 
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selections shall be made from unappropriated, surveyed public lands 
that are nonmineral in character within the State or Territory where 
the losses occur; and fixed the limit of indemnity selections in cases 
of fractional townships (43 U.S.C., 1952 ed., secs. 851, 852). 

' The Swamp Land Grant Act, supra, irowides | in section 1: 

That to enable the State of Arkansas to construct the necessary levees and 

drains to reclaim the swamp. and overflowed lands therein, the whole of those 
swamp and overflowed lands, made unfit thereby for cultivation, which shall 
remain unsold at the passage of this act, shall be, and the same are HEREDY 
granted to said State. . (9 Stat, 519) ; 
Section’? requires the Secretary of the Interior to make an accurate 
list'and plats of these lands and transmit them to the governor and 
at the request of the governor to cause patents to be issued, conveying 
title in fee simple to the State (9 Stat. 519). Section 4 provides that 
the provisions of the act be extended to and the benefits be conferred 
upon each of the other States of the Union in which swamp and 
overflowed lands. may be situated (9 Stat. 520). 

~ ‘The nature and effect of the grant thus made have been considered 
and described in a number of authoritative opinions. In 1858, the 
Attorney General, in passing upon the effect ofthe swamp grant of 
1850 and the railroad grant of 1853 to the State of Arkansas, sald : 

a aa: It is not necessary that the patent should issue before the title vests 
in the State under the act of 1850. The act of Congress was itself a present 
grant, wanting nothing but a-definition of boundaries to make it perfect; and 
to attain that object the Secretary of the Interior was directed to make out an 
accurate list. and plat of the lands, and cause a patent to be issued therefor. 
But when a party is authorized to demand a patent for land, his title is vested 
as much as if he had the patent itself, which i is but evidence of his title. * * * 
(9 Atty, Gen. 258, 254-255.) 

7 This conclusion was reaffirmed in 1906 (25 Atty. ax. 626, 629). 

In Rice v. Sioux City & St. Paul R.R. Co., 110 U.S. 695 (1884), 
the. United States Supreme Court also held that the swampland grant 
act operated as a grant in praesenti to the States then in existence but 
not as to States not then in existence. Since the State of Wisconsin 
was. in existence in 1850, the swampland grant act applied to Wiscon- 
sin and it is equally effective i in relation to Wisconsin as it is to other 
States. In United States v. Minnesota, 270 U.S. 181, 202-203 (1926), 
the Court, in construing a subsequent act, extending the swamp act 
to Minnesota, said: | 

By the act of September 28, 1850, jennie granted to the several States the 


whole of the swamp lands therein then remaining unsold, c. 84, 9 Stat: 519. 
_ The first section was in the usual terms of a grant in praesenti, its words being 
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that the lands described’ ‘shall be, and the same are hereby, pare ‘The 
second section charged the Secretary of the Interior with the duty of making 
out and transmitting to the governor of the State accurate lists and plats of the 
lands described, and of: causing patents to issue at the governor’s request ; and 
it then declared that on the issue of the patent the fee simple to the lands 
should vest-in the State. The third section directed. that, in making out the 
lists and plats, all legal subdivisions the greater part of which was wet and 
unfit for cultivation should be included, but where the greater part was not of 
that character the whole should be excluded. The question soon arose whether, 
in view of the terms of the first and second sections, the grant was in praesenti 
and took efféct on the date of the Act, or rested in promise until the issue‘of the 
patent and took effect then. The then Secretary of. the Interior, Mr. Stuart, 
concluded that the grant was in praesenti in the sense that the State became 
immediately invested with an inchoate title which would become perfect, as of 
the date of the Act, when the land was identified and the patent issued, 1 
Lester’ s Land Laws, 549. “That conclusion was accepted by his successors, was 
approved by. the Attorney General, 9 Op. 253, was adopted by the courts of last 
resort in the States affected, and was sustained by this Court in many cases. 
French v. Fyan, 93 U.S. 169, 170; Wright v. Roseberry, 121 U.S. 488, 500, et $e@.; : 
Rogers Locomotive Works v. Rmigrons Co., 164 U. 8. 559, 570; Work v. Louisiana, 
269 US. 250. * * * 


‘It appears, therefore, that the srraimplind act became effective in 
1850 as a grant én praesenti, conveying title in fee simple to the State 
of Wisconsin of all lands within the State which were swamp in char- 
acter. The school grant, which became effective in 1848 when Wis- 
- consin became a State, did not effect passage of title until surveys 
_ were made and the various sections numbered 16 were thereby created. 
The land which is the subject of this appeal was swampland in 1848 
when the school grant became effective and in 1850, although it was 
shown on a plat. of survey approved April 6, 1863, as part of a lake. 

. However, a resurvey, the plat of which was accapted on August 11, 
1954, established the fact that lots 13.and 14, among others, were im- 
properly omitted from” the original survey and are swamp in 
character. 

- Since the land in . question i is in section 16, it passed to the State as 
school! land as soon as: the resurvey was approved. if ‘equitable title 
had not already passed under the swampland grant. » 

_ The contention advanced by the State of Wisconsin in favor of pas- 
sage of title to the State under the swampland grant instead of the 
school grant is advantageous to the State since the State thus presum- 
ably remains entitled to indemnity under the school grant. The con- 
verse would not be. true because of the absence of any. provision for 
indemnity 4 in the Syemp lang grant. 
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However, the Department i ine followed the rule that title to 
unsurveyed. swamplands which, upon survey, are found to be within 
a school section passes to the. State under the school-land grant. 

In 1878, the Attorney General considered the effect of the swamp- 
land erent of 1850 and a subsequent school-land grant to the State of 
California. In the course of his opinion, he said : 


It is to be observed that with all the other States to which both school and 
swamp: lands have been. granted by. Congress the school-land grants are prior 
in date. to the swamp-land grants. By reason of the priority of the former 
grants, the school. sections in these. States, where they happen to fall within a 
swamp, pass to the State as school land, not as swamp; and.I am not aware of 
_ the existence of any general provision of law under which such State is entitled 
to indemnity for so much of the swamp land. within its borders as has been 
previously granted thereto for school purposes. Accordingly, where the two 
grants. thus lap,. these States sustain.an apparent diminution pro tanto in the 
appropriation of lands made for the purposes named in the swamp grant. (15 
Atty. Gen. 454, 455.) 


In 1909, in State of Florida. 88 L.D. 350, the Deserta! dened 
ered whether the State of Florida was entitled to school indemnity 
selections in lieu of unsurveyed sections in the Everglades area which 
had been specifically excluded by the Department from the State’s list 
of swamplands. The Florida school-land grant was effected by the 
act of March 3, 1845 (5 Stat. 788), and the act of February 28, 1891, 
supra, gave Florida the privilege of making indemnity selections. In 
determining that no indemnity eens could be ess the Depart 


ment said: 


As contended. by the State,. this Department and the courts have uniformly 
held that the grant of school sections in place does not attach to any particular 
tract of land. until the same is identified by survey. See Heydenfeldt v. Daney 
Gold and Silver Mining Co. (98 U.S., 684) ; Minnesota v. Hitchcock (185 U.S., 
373) ; Black Hills National Forest (87 L.D., 469), and cases‘cited. That Con- 
gress, therefore, had the authority prior to the survey of any school section 
in Florida to make other disposition thereof can not be doubted, and the ques- 
tion to be determined is as to whether or not Congress, by making the swamp 
land grant in 1850, intended thereby to. make such a disposition of school sec- 
tions afterwards found upon survey to be swamp as to impair the school grant 
and to render it ney and 1 competent for the State to select imdemnity 
therefor, ; 

It is a. weil-established. rule that after a tract of land hag been appiepriated 
to any special purpose, ‘it is thereafter severed from the mass of public lands, 
and that no subsequent law, provision, or sale can be construed to embrace it 
or to operate upon it, although no reservation. were made of it. It is true that 
while the grant made to the State of Florida by the act of 1845, for school-pur-. 
poses, attached to no specific section 16 until they were surveyed, and that: 
under the decisions of the courts and the Department it was competent for 


= 
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Congress to make other disposition of the school section prior ‘to ite survey, 
nevertheless, it must clearly appear that it was the intention of Congress. to 
make some other disposition of the school sections before the Department would 
be justified in holding that such: wasitsintention. (P. 352.) 

* * * it was the the intention of Congress to reserve for the State of Florida, 
for common school purposes, the sixteenth section in every township, and, this 
being so, it is not reasonable to suppose that in making the subsequent grant 
of swamp lands to the State in 1850 Congress intended to convey to the State 
lands which it had previously declared should be granted to it for another pur- 
pose. <As indicated above, that Congress could have made some other dis- 
_ position of the school lands can not be doubted; but the Department is of the 
opinion that such was not the intention in this case. 

* ‘ * * | re a a - ® 

The views expressed by the Attorney-General in * * * [15 Op. A. G. 454, 455 
eited, supra.] accord with the practice which has uniformly obtained in this 
Department respecting those States to which the school grant was prior to the 
date of the swamp grant. To grant the relief sought in this case’ would be 
tantamount to holding that in every State to which Congress granted both school 
lands and swamp lands, the State acquired title under the latter grant to all 
of the school sections not surveyed at the date of that grant, and is therefore 
entitled to idemnity on account thereof by virtue of the school grant. This De- 
partment can not believe that such was the intention of Congress. (P. 354.)’ 


Congress has recognized the validity. of the Department’s view by 
enacting several statutes granting a State unsurveyed school sections 
falling within large swampland areas previously patented or certified 
to a State on the basis of the projection of surveys over the swamp or 
of a meander survey of the swamp. Act of April 23, 1912, 37 Stat. 
90; act of September 22, 1922, 42 Stat. 10172 See State of Florida, 
fn, 1; Louésiana furs, a et al. v. State of Louisiana, 53 LD. 363 
(1931). 

Thus the Department has always adhered to the rile that unsur- 
veyed school sections swamp in character pass to a State, if at all, 
under the school grant and not the swampland grant. , 

It does not appear that the question of overlapping school and 
swampland grants has. previously arisen. in. Wisconsin, but nothing 


See also State of Florida, 24 L. D. 147 (1897); State of Toukiana, 30 LAD. 276 (1900) ; a2 * 
State of Minnesota, 82 L.D. 325 (1903). 
2In a- letter dated May 26, 1922, from the Acting Secretary of the Interior to the 
President of the United States recommending approval of 8S. 3641, 67th Cong., 2d: Sess., 
which became the act of September 22;.1922, the Acting Secretary said: 
' “The State of Florida by the swamp-land act of September 28, 1850, was 
granted -all the swamp and overflowed lands within the State. By the school 
grant the State of Florida was given all sections 16 not mineral in character and. 
not occupied or disposed of prior to survey. In the area ‘surrounding Lake Oke- 
chobee, and known as the Everglades, it was decided by this Department that it 
would not be necessary to extend’ the public-land surveys over E fhe large swampy. 
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has been presented i in support of the State’s contention in this case 
which affords any basis for the announcement of a special rule for 
the State of Wisconsin. , 

Therefore, pursuant. to the authority acisoated to the Solictter by ; 
the Secretary of the Interior (sec. 210.2.2A (4) (a), Departmental 
Manual; 24 FR. 1348), the decision of the Director of the Bureau of 


Land Management j is affirmed. 
: Epuunp T. Frrrz, 
ek Solicitor. 


} pPEEAL oF PARKER-SCHRAM: COMPANY 
IBCA-96 . Decided April’, 1969 


Contracts: Appeals—Contracts Damages: Liquidated Damaree-Cantratas 
- Unforeseeable Causes—Contracts:. Waiver and Estoppel 


Although the “disputes” clause of the U.S. standard form of construction 
contract. provides that in connection with an appeal the contractor shall 
. . be afforded an opportunity to offer evidence in support of its appeal, and 
‘’ the regulations governing procedure before the Board provide for a hearing 
if the appeal involves disputed issues of fact, they contemplate that a 
hearing for the purpose of taking testimony shall be mandatory only when 
appellant has tendered issues of fact that are genuine and material. .Hence, 
a request for a hearing made by a contractor engaged in constructing an 
access road to a Bonneville transmission line who pleads no excusable 
cause of delay but attacks the validity and effect of the liquidated dam- 

2 ages provision itself need not be granted, and the appeal may be decided 
‘on the written record. In particular, no genuine and material issue of fact 
is raised by the allegation that unnamed Bonneville inspectors assured the 
contractor that: there was no urgent need for the access road, since such 
assurances would be unauthorized even if made, and hence could not form 
the basis for a waiver of the liquidated damages provision. The fact that 
the liquidated damages imposed. on the contractor exceeded the amount of: 
the consideration for the performance of the work is in itself immaterial. 


BOARD OF CONTRACT APPEALS. 


’ Parker-Schram Company, of Portland, Oregon, has filed a timely 
appeal from findings of fact and. decision of the contracting officer, 
Gand December 11, 1956, denying its request for an: extension of time 


area. - involved, but that the land could be described by its outer boundary lines, 
and so patented to the State under the swamp grant. This was done, and patent 
issued in 1903. However, this: patent. did not convey title to the State of. the 
school: sections within. the area, as: ‘they passed to the State, if at ‘all, under the . 
school grant and not.the swamp grant, and ordinarily a survey of the sections - 
‘is required before title can vest in the State.” 
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of 35.calendar days for the construction of ee Ried F C-S-AR- 
117B,. which was Item 32 of Schedule IL under Contract No. 14-03— 
001-12671 with the Bonneville Power Administration. The estimated 
contract. price for the access road was $1,400, although the estimated. 
contract price as a whole was $581,808.75. 

The contract, which was dated July 28, 1956, was on US. ‘Sian daed 
F orm 28. (revised March 1953), and incorporated the General Provi- 
sions of U.S. Standard Form 23A (March 1953). It-provided for 
the construction of the Chief Joseph Powerhouse-Switchyard Line 
‘No. 4.and Chief Joseph-Columbia River and Berne-Scenic Sections 
of. Chief Joseph- Snohomish Line No. 4 of the Bonneville Power 
Administration. 

Under the terms of Cua 1-106 of the Srarihoaiens: eee acy 
cess road. was to be completed within 60 calendar days of receipt of 
notice to proceed, which was to be issued so as to be received within 
45. calendar days of the opening of bids, and for failure to complete 
the road within the specified time liquidated damages in the amount 
of $50 a calendar day were to be. paid by the contractor. Notice to 
proceed was issued with the. consent of the contractor to. be effective 
August 6,.1956, which thus fixed the date for the completion of the 
‘ACCESS. road as Ooiober 5, 1956. It was not completed, however, until 
November 8, 1956, and for the 34 days’ delay in. completion liquidated 
damages in i amount of $1,700 were assessed against the-appellant. 

The appellant’s request for an extension of time for the completion 
_ of the access road was made in a letter to the contracting officer dated 
October 30, 1956, and- his findings of fact and decision of December 
11, 1956, -were. rade in response to.this letter. .. - - 

In its letter of October. 30, the appellant based its nate for an 
extension of time upon. the allegations that (2) “Our Project Super- 
intendent was advised there was no urgent need for the access road 
and no immediate use that it would serve even if completed within 
the October 5 time limit,” and (2) because of a September 1, 1957, 
deadline for the energization of the Berne-Scenic section of the Chief 
J oseph-Snohomish Line No. 4, and the short-construction season in 
the summer of 1957, it, had decided to concentrate on the construction 
of this line. At the same time it pleaded that while the Government 
had suffered no inconvenience or loss by reason of the. delay, the pro- 
posed penalty, which would be out of all proportion to the value that, 
could be placed upon the interim use of the road, pout work an ex- 


bie This date’ 1s erroneously given in the fangs as: August By coated 
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- treme hardship upon it,-and also that, although it had agreed to ac- 
cept notice to proceed as early as August 6, 1956, it had done so only" 
to get.a start as soon as possible on the Berne- Scenic section of the 
line. 

Tn his findings of fact and decision the contracting officer held that 
there was no evidence to indicate that any Government employee had 
purported to modify the contract requirement relating to the time 
for the completion of the road, and that actually the appellant was 
merely alleging that some unnamed member of the Government’s 
inspection forces had made statements concerning the need for the 
access road which even if true could not have the effect of altering 
the contract requirement. He also held that, while the energization 
of the Berne-Scenic section of the line was important, so was the com- 
pletion of the access road which the appellant had also undertaken, 
and that the need for the access road might have become critical at any 
time in connection with the Foster Creek-Snohomish Line. He con- 
cluded that the appellant had. not shown any excusable cause of delay 
_ within the meanings of clause 5(c) of the General Provisions of — 
the contract, and he dismissed the special pleas of the appellant, 
such as lack of actual damage to the Government and hardship « on. 
the appellant as legally irrelevant. In this connection hé pointed 
out, however, that had an emergency outage developed necessitating 
use of the access road for maintenance the Government unquestion- 
ably could have been damaged i in excess of the cost of the road. 

_ In its appeal, which was in the form of a letter dated January 9, 
1957, the appellant reiterated. in general the contentions previously 
submitted to the contracting officer but, now, in alleging that it had 
been told by “the personnel of the Bonneville Power Administration,” 
that there was no urgent need for the roadand that the contracting 
officer could have ascertained this, it only made it clear that the latter 
was not. responsible for any such statements, and that, therefore, no 
waiver of the contract requirement: had occurred. However, in its 
appeal the appellant. did advance as ai additional. basis for relief 
the ground that it had been advised that there existed an access road 
roughly parallel to and only 200 feet distant from ‘the access road 
to be constructed under the contract, and that this existing road, 
which had served the Bonneville ‘Power Administration for mainte- 
nance purposes for over ® years, was: s adequate to maintain the towers 


in the area. 


aThis excused ieaee in the oripheticih: of the work “due a unforeseeable causes beyond 
the control and withoutithe fault: or_negligerce: of’ :the : Contractor,” including but. not 
restricted to certain named causes among which were “acts of the Government.” 


142] cu  “papwer-sdpmram co. 00 Uo TAB 
pe OE OS Sagnl 9 1989 Cog a: 
In the statement of its position with respect to the appeal, the Gov- Z 
_ ernment explained that, while there had ‘been another road by which 
access to Towers 208 and 210 had ‘been ‘gained, this road had been 
- severed by gravel’ pit operations, and that this was the reason for 


- the ‘construction of: the’ access road for which provision. had been 


made in the.contract. In the same statement, the. Government also 
denied that any Bonneville personnel had made: any representations © 
with respect to the need for the access road, and challenged the appel-. 
lant to name the persons who had made: them.“ The Government takes | 
_ the position that the appeal does: not raise material issues of fact or 
justiciable issues of law, and moves that the Board dismiss me epee 
for lack of jurisdiction. ° ; 

In its reply, which was in-the form of a shout letter Con its at- . 
torney dated June 2, 1958, the appellant did not specifically challenge. 
the Government’s explanation of the severance of the existing access 
road, nor supply the names of any Bonneville employees. who al- 
| legedly. had made the representations with respect 1 to the access road 

being constructed under the contract, but advanced -the contention — 
— that the provision for liquidated dastapes: for failure to complete 
this road on time was, as applied in the present case, unlawful under: 
the law of Oregon, and. demanded that it be afforded an Sobre 
“to establish the necessary facts” at a hearing. | 

Clause 6 ofthe General Provisions of the contract, which is the 
“disputes” clause, provides that in connection with any appeal, “the 
. Contractor shall be afforded an apportunity to be heard and to offer 
evidence in support: of its appeal;” and. section 4.10 of the regulations | 
_ governing procedure before the Board. provides: “Tf the appeal in- 
volves. disputed questions of fact, the Beard ‘shall, at the request of 
either party, grant a hearing.” “These provisions contemplate, how- 
_ ever, that a hearing for the purpose of taking testimony should be 
mandatory only when an appellant: has tendered issues of fact that 
are. genuine and material. It is apparent, “however, that this is not | 
true in the present case, and that therefore no purpose would be served 
by a hearing Te establish the ey paral as the oie 
i requests. ° 
Indeed, the tity genuine Send imaitioriat: issue of fick wihith the ap- . 


pellant has tendered: is possibly whether: any of the Bonneville i ins < 


- spectors led‘ the appellant’ to‘ believe that there was no urgent need 
» for the. access roads one chat it would not: t make — difference ‘when 
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it was s completed. However, even: if the: Board. were to assume , that 
the inspectors made statements’ which induced such a belief, and that 
- such statements could constitute a waiver of the liquidated damages 

provision, itis clear that they would not: have been authorized by the 
- contracting officer, and: therefore for: this reason. vo would: have 
had no effect-in. altering the obligation of thecontract. : 


The other assumptions or motives of the sipricliant are va gna im- ©. - 


material. ‘It: was free to plan the order in which it would perform 
the.various items of work required under the-contract but its decision — 
to give ‘priority to the Berne-Scenic section of.the line was its own, 
‘and could no. way affect: its other obligations under the contract. 
Equally immaterial is its motive in accepting an-earlier. date for the 


-. notice to proceed. than it thought to be expedient, for the fact remains 


that it did accept the date which was fixed within. the 45 calendar. Gays 
of the opening of bids, as provided in the contract. | 

As for the contentions of the appellant with reference to aa validity 
and effect of. the liquidated damages provision itself, they are entirely 


without merit.» These questions must be determined: under Federal 


law, rather than ‘under the law of Oregon, as the appellant contends, 
-and under Federal law it is quite immaterial. that, as matters turned 
out, the Government suffered no inconvenience as the result of the : 
delay, or that the appellant would be subjected to hardship by the 
imposition of the liquidated. damages. It is true that even under 
Federal law a liquidated damages. provision will not be enforced if in 
fact it- constitutes a penalty. But to justify such a conclusion it must 
be established that: it is plainly . without reasonable relation to any 
probable damage which could follow froma delay in. performance, 
and the circumstances of the present case would hardly warrant.such 
a conclusion. ‘Indeed, they show that the need for the ‘access road 
was urgent, especially. i in view of the severance of the existing access 
road—a fact which the appellant does not, now challenge. As for the 
rate of the. liquidated damages, the practice’ is to.enforce it.as. written, 
_  for.a contractor should. not lightly be permitted to repudiate a rate to 
“which it has itself. agreed. Tt.-has been held that:in construing a 
liquidated damages provision there must be. indulged a presumption, . 
arising from.the very. incorporation of the provision in. the: contract, 
that it had been premised upon due consideration of all the attendant : 
circumstances.*.. Actually, the’ hardship: upon the. appellant in -the 
present. case; if any, has: not. arisen- from the. rate of the liquidated . 
damages for which provision was made i in re contract but from the — 


+ See 28 Comp. Gen. 435, 437 (1949). 
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io long per eeee of the iar’ in. completing the: work to which the rate 
_ was applicable. In any event the fact thatthe amount of the, liqui-- 


_ dated damages in the: present case exceeded: the consideration for the 
performance of. the swork has been held: by. the Comptroller General 


_ to be immaterial. ‘Indeed he has even held that such excess is not. in 
: ‘itself an. adequate, basis for: the exercise of his equitable power. to.remit. 
_ liquidated damages. under section 10(a) of. the act of September 5, 
1950 (64 Stat. 578, 591; 41 U.S.C., 1952 ed., sec., 256a). ee Obviously,- | 
what, the. ‘Comptroller. General. will, not do on equitable. grounds, the 
Board: ‘should hardly:. do. on, legal grounds.. ‘Moreover,. it. should not — 
be forgotten that, while the liquidated damages exceeded. in the pres- 
ent case the consideration for.the work under the contract, this was 
‘only one item, and a minor one, in a contract in which the considera. _ 
tion. for the. work as a whole was over half a. million dollars... 
eae . Department. counsel’s motion to dismiss. the. appeal. for lack of | 
: junladiction 3 is doubtless based upon the theory. that-the: Board could - 
not exercise a power to remit the liquidated-damages..on equitable 
- grounds, This in itself is true. but. there are other legal issues in the 


case over. which. the Board does: have jurisdiction, arid: the motion is,. 7 
- therefore; not: entirely apposite. However, no good reason: appears 


why the eae of fact and decision of the peers officer a 
not be affirmed. | Te ee ak! Oe 
~ Conciinsion 


“Therefore pursuant iat the authority deloeated: to. ha oer of 
Contract Appeals by the Secretary of the Interior: (sec. 24, Order No, 
2509, as. amended ; 19. E.R. 9428), the, ndings. of fact, and decision. of 
the > contracting officer are e affirmed. 7 


pee | Woistaxe Saaone, M ember. 
ae eeaeua ; 
_ “THEoporE: H. ‘Haas, Chatenian, 


Board member Herpert J: Siivaxrim: did 
~: not:participate in the: consideration ‘and | 
o disposition: ‘of this: appeal. 


_ 8 See 82 2 Comp. Gen. 67 (1953). 
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STEPHEN: Pp DILLON 
MARTHA M.: RODERICK 


| A-27880_ |. Decided Aprit?, 1959 im 
“Alaska: Oil and Gas Leases—Oil and. Gas ‘Leases: ‘Aviilications ~ 


_ Where there is an approved corner of ‘the public land’ survey ‘within two. miles, 
an offer for: a noncompetitive lease. Of: unsurveyed- lands in ‘Alaska. which 
is not connected to that corner is defective arid earns: me offeror no priority. 


i: oil and Gas Leases: Applications © . 

Ant offer for 2. noncompetitive oil and gas elise. is properly rejected where 
the lands applied for : are embraced in-an rami: oil and gas lease, 

Oi and. Gas Leases: ‘Lands Subject. to” : a 


Land embraced within an outstanding lease ‘becomes land unavailable. Gon 
leasing from the date the. lease is signed by an authorized _ officer ‘of. the _ 
' United ‘States ‘even’ though the lease term does. not.. begin’ until ‘the first... 


cof the. following month and an offer filed for ‘such’ land after the: signing of... 


ae the lease must be rejected... 


‘Oil.and Gas Leases: Cancellation. 


‘An oil and gas lease which has been: issued « on the basis of an ‘ offer defective 
-in that the description. ‘of: the: lands’ applied for was not tied to an approved ° 

_ corner. of a-public land survey as required -by 43. CFR 71.2(a) (1) will not 
we canceled. where . there are no intervening rights: of. third parties. 


APPEAL oe THE PURBAY, OF. LAND MANAGEMENT 


Stephen P. Dillon has appealed to the Secretary of the Interior . 
from a decision dated August 27, 1958, of the acting director of the 
Bureau’ of Land Management whieh’ affirrhed’ ‘a decision of the man- 
ager of the Anchorage land office. holding Dillon’ S. ‘noncompetitive 
oil and gas lease, Anchorage 029668,’ for cancellation ‘in part and 
approving the issuanceof:a: lease to Martha M. Roderick under her 
- lease offer, Anchorage 032789, as to the land to be deleted, from 
Dillon’s lease. i 

On April 6, 1955, Dillon filed a ‘noncompetitive offer é to lease for 
oil and gas pursuant to the:.Mineral: Leasing Act, as: amended: (30 
' U.S.C., 1952 ed., Supp. V, see, 226); covering two: ‘pared’ of ‘unsur- 

veyed lend in ‘Alaska. He described -each: parcel::by:: metes® and 
bounds and purported to tie each description to.a corner of the public 
-land survey. Parcel 2, with which this appeal is ‘concerned, is de- 
scribed as follows: 


+e beginning at the NE. corner of T 298 R 41W, thence east 7 34 milés the. 
point ‘Of ' beginning’ parcel #2, thence south 3 mes: east a mile, month 3 miles, 
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: weit: ‘thile ine pole. of. ‘beginning which. will when. sucvaved: be the: éaist half 
of the east halt of. See. 5 the west: half of the west half of Sec. 4; _ the east half of 


. the east half. of: Sec. 8, ‘the west half of the west half of See. 9; ‘the east half of - 


the east halt of Sec. ty the west half of the west half ot See. 16 Als 298, Range 
39 W.. 
“The record shows that’o on J an 19, 1956, the. doting: i manager thensd 
Dillon a Tease effective Angust 1, 1966, for the. Jands described — in 
his offer. 
On d uly 20, 1956, “Pekineein the signing of the. Dillon ais ahd its, 
effective date, Mrs. Roderick filed her offer for land described ¢ as 
follows: Se a, 
He; “Unsuryeyed.. se dhe . 
Beginning: 13% miles Hof. Sw cor. sec, 18 "D208, R41 W. 
“Thence N 3 miles, H 14 mile, 83 miles, w % mile. hen 
mi “Probably will be when surveyed: i 
 W46W46 secs:'4; 9:& 16; ee 
BYE secs. 5,8 & 17, T298, R39 W.” pee 
~ On December 21,1956; Mrs: Roderick filed a pktest with epadt to: 
~ parcel No. 2. of Dillon’s offer on the ground that the corner to which 
the description of the parcel was tied, the NE corner of T..29 S., R. 41: 


W., is not established in the field, that. as a consequence the offer was _ ~ 


defactive, because it was not connested with a corner of the public land | 
_ survey, that her intervening: offer for the same. land was. proper, and. 
_. that. Dillon’s ease: aad be canceled: as we: ‘the cae and a lease 


wo issued. to her, 


“The manager held that’ ‘the pertinent provision ae he at and gas 
regulations (48 CF R 192. 42,(d) ): required that. a description of unsur- 
veyed: lands be connected to a corner of a public:land survey; that 
Dillon’s offer was not so connected because the corner he used was 
merely : a projected « corner, not one that had been surveyed in the field 


and monumented ; that Dillon’s offer was. fatally defective; that Mrs. . | 


~ Roderick’s offer was proper; that she had earned a preference right 


- . toa lease which. the Department. must honor. He thereupon canceled | 
-Dillon’s lease as. to parcel. No. 2 and f EPprOTeS: a lease as s applied forby 


Mrs. Roderick. | 
From the affirmance of ie: manager? s doueian ty ne acting director 


for the same. reasons, Dillon has taken this appeal. 


~. The. basic premise: underlying | the. decisions below. is that. ee 
: Roderick, as the first person to file a proper application for the land. 
available for leasing, has earned a ‘statutory preference right which. - 
must be honored even: though. a. lease. has: been aesuea to another. 
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McKay v v. Wahlenmater; 226 KB Od 35° (CA. D.C. 1955) ; Arnold R. 
Gilbert, 63 I.D, 328 (1956). ‘While the rule relied upon is well estab- : 
lished, ‘it does not control this matter for several reasons. ~~ 
| “First, as has been set out above, Dillon’ s lease was signed on July 12, 
1956, and became a binding instrument on that date despite the fact 
that. ‘the effective date was delayed until August 1,.1956.° 43 CFR 
192.40a; 199 42(i) ; Charles D. Edmonson et ala, “61 LD. “855, 363 
(1954) ; ’R. S. Prows, 66 I.D. 19 (1959). From the date on which the 


Dillon lease was signed, the lands it covers. were in an outstanding . 2, 


lease and were no longer available for. leasing. (B.S. Prows (supra).). 
Lands in an outstanding oil and gas lease are not open to filing and 
offers filed for them must be rejected. Raymond J. and Harold J. 
Hansen et al., A-27503 (January 8, 1958) ; Margaret A. Andrews et 
al., 64 LD. 9, 11. (1957 ); Arnold R. "Gilbert, supra. Thus dt the time 
Mrs. Roderick filed her offer the land she Applied for was not avail- 
able for leasing and it earned her no os and: iehould have 
been rejected. /d. “ey 

Secondly, when both Dillon aiid Mrs. Reéderick filed their offers, the 
pertinent. regulation? relating to offers to lease lands in. Alaska. pur- 
suant to the Mineral ee Act, as amended ite U: S. C., 1952, ed; sec. 
181, et seg.) , provided : | 
= (8) Applications for. leases of msurveyed lands: shall describe them by metes .. 
and bounds; the corners .must be plainly’ marked. on the ground by: setting sub- 
stantial posts or heaping up mounts of stone, and. the boundaries must conform.to: 
true cardinal directions insofar as practicable. 


(1) - Where the ‘lands are within two miles of an approved public ‘lana 3 survey 
corner,. @.corner of the area applied for shall be connected by courses and distances 


to that corner. There may be utilized as the point of-referencé the initial'monu- 


ment erected: by. another applicant who has described ‘said monument: by. courses’ 
_ and distances with reference to.a public survey corner. In, such case the location 
of the adopted monument with. Tespect to the public land survey, corner. must be. 
Stated, or the field notes or calculations by which. the. location of the ‘applicant’s 
initial monument, with reference to the public survey monument, was obtained, 
must be furnished.. (48 CIR: 71. 2; italics added.) road : 


The records of the Department reveal that’ a survey ‘of some. ‘of the 
exteriors of Ts. 27-30'S., Rs. 89-45 W., Seward Meridian, was-ac- 
cepted on November 18, 1992, According to the plat of survey, the 
southern boundary of Ts. 28 S., Rs. 40 and 41 W., and the section. 
and half section corners falling thereon were ered The northern 
boundary of parcel No. 2 lies along the surveyed line, with its north- 

1 The aedaipae below aasumied that the eqityalent ‘provision of the uae oil and.gas 


regulations, 43° CFR 192. 42d), applied. “However; the regulations relating to Alaska 
specifically state that the regulations in Part. 192 are’ e subject to the: provisions of 43 CFR 


71.2 and 3. 43 ‘CFR 71.1. 


481 : 3 STEPHEN P. DILLON ET AL. . °° sABIA 
vio April 7, 1959 = a . 


western corner coming very close to. the surveyed’ common corner. of 
secs. 84 and 35? and a little over a mile from the common corner of | 
secs. 33. and 34, T. 28 S., R. 39 W.., indicating that there are at least 
“two-approved corners of: ‘he public land uy within 2 miles: of the 
applied for land. : : 
“Thus, Mrs. podbeick’s offer, whieh tied, the bts and bounds de-.. 
scription fo a corner 1334 miles away, did not comply with the require- 
ments of the regulation. She, therefore, did not file-a proper offer. 
and did: not earn a preference.right.to a lease. George Sabolsice, 
A-27548 (May. 23, 1958); Duncan Miller, A-97535 (March 10, 1958) ; Saat 
see Layton A. Bennett et .al., A-27659 (November 8, 1958). 


For either of the reasons iscaxed above, Mrs. ‘Roderick was nob 


a qualified offeror. for the: Jand- in. conflict and her one must: be — 
. rejected without. priority. | ee 

..Jt-1s also clear that: Dillon’: s offer, one was s dafective foi filers ip 
siake a tie to an approved corner of a public land survey within 2 
miles of the applied for land. However, with the rejection of Mrs. 
-Roderick’s offer, there do not appear to be any intervening rights of 


third parties which require consideration. In the absence of inter- . 
vening rights the:Department has often held that it will not cancel a ~ 


lease, otherwise regular, because it has been issued in violation of — 
- some’ provision of the regulations which, if made known prior to the 
issuance of the lease, would have required that the offer be rejected. . 
The Department has applied this rule to’a lease. issued upon a: deserip- 
tion insuflicient'to identify the land and allowed the lessee to amend ' 
his description. Columbia Carbon: Co.,: Liss, 63° ID. 166, 17 1-172 
(1956), aff’d Liss v. Seaton, No. 3233-56 (D.D.C.), decided January 
9, 1958. It has also refused to cancel leases issued in violation of the - 
six-mile square rule (D. Miller, 63 I.D. 257 (1858): Arnold BR. Gilbert, 


: supra; Earl W. Hamilton, 61 LD. 129 (1953)).2 


‘Accordingly, in the absence of any question as to the sificleney 
of the description i in Dillon’ s lease to identify the land it covers or of 
_ his qualifications to. hold a lease, under the rule. stated, soe is no 
occasion to cancel his lease. . oe 

Therefore, pursuant to the authority delegated to the Solicitor by | 
_ the Secretary of. the Interior (sec. 210.224 (4) (a), Departmental 
Manual; 24 FR. 1348), the decision of. the Acting Director i is reversed. 

- vie Smee . _ Epacunp Abe Frrrz, ; 
| Deprity Solivitor. se 

2 According to the plat, the tier of Ts. 29 S. does ‘not lie aivectly below. the Ts. 28 8. in 


the same range, but are ‘offset almost 2% miles to.the east. 
8 See also: ree A. Martin, e. QC. Thomas, 64 ID. 81, 86 (1987). 
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- Alaska: Navigable Waters<-Alaska: Oi and: Gas Leases—Alaska: Tide- 
. lands—Oil and Gas Leases: Lands Subject to ; 
‘Lands. consistitig of tidelands: along’ the Alaska coast or of beds and: bottoms. 
of navigable rivers or lakes in Alaska are not eublect to eene under the: 
. Mineral Leasing Act. 

Alaska: Oil and Gas Leases—0il mil Gas Tug Guieeaiiy: 
: Upon: the admission of Alaska: into the Union,: the’ authority. granted to the 
- Secretary of the Interior by the act of July 3, 1958, to lease lands beneath _ 
i nontidal navigable waters: terminated. : 
Alaska: Oil and Gas Leases—Oil. and Gas Leases: Preference Right Leases: 


Section 6 of the act of J uly 8, 1958, gave a preference right ‘to an oil and gas. 

- lease to lands beneath nontidal navigable waters only to those whose leases. 
‘(or offers: or. applications) | included public lands otherwise available: for 
_ leasing adjacent to such lands. 


APPEALS FROM THE BUREAU. oF LAND MANAGEMENT 


Pexco, Ine., ab E. Grammer, Don. E.. Woodward, and Nowak G. 
Lange have pach appealed te the Secretary of the Interior from a,de- 
cision dated August'15, 1958, of the acting director of the Bureau of 
Land Management which affirmed the action of the manager of the 
Anchorage land office re] jecting one or more of their respective non- 
competitive offers to lease for oil and gas filed by them. -_pursuant to. 
section 17 of the Mineral Leasing Act, as amerided (30 U.S.C.,.1952 
ed., Supp. V, sec. 226). 

The lands included iG the applications are: either easianae 
along the Alaska’ coast. or. are the beds and bottoms of an Alaskan 
river (the Ninilchik) or of several navigable lakes ‘in Alaska. 

The acting director held, first, that the tidelands and submerged 
lands off the coast of Alaska are not subject. to leasing under the: 
~ Mineral Leasing Act, as amended. He then held that the remaining 
applications degoribing only lands underlying inland navigable waters. 
did not fall within the provisions of the act of July 8, 1958. (72 Stat. 
322), -which under certain. conditions authorized. the ‘Secretary to: 
lease such lands. 

It has long been the Departinent’s position that the Secretary was: 
not authorized to issue léases under the Mineral Leasing Act for lands — 
below the high watermark along the coast. Solicitor’s opinion, 60 
LD. 26 (1947); Zayton.A. Bennett et al., A-27659 (November 3, 
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1958) ; see Justheim 7 vy. McKoy, 909 F. 2d 29 (C. AD. CG. 1954), cert. 

denied, 351 U.S. 988; Jesse 0. Martin, 32 L.D.1 (1903)... Therefore, 
the applicaions: were Properly. rejected » insofar as they pee 
tidelands. 


. In-any event, upon the din aon of Alaska into the Union as a a Cas 


| State on January 8, 1959 (Presidential Proclamation 3269, 24 FR. 
81), the tidelands bordering its coast. became the property ofthe 
State. Borax, Lid. v. Los Angeles; 296 U.S. 10, 15° (1985). The 

Federal Government, after the admission of a State, has no power 
to convey tidelands which have vested. j in‘the State. Jd., 16. Fur- 

thermore, the. Submerged Lands Act (43 U:S.C., 1952 od, , Supp. -V, 
' Sec. 1801 e¢ seg.) recognized, confirmed, established, and vested i in and 


4 assigned to the. respective. ‘States title to and. ownership of “lands 


beneath: navigable. waters” within its boundaries, a term which in- 
- cluded tidelands, éd.,.sec.. 1801, 1311. This act. was’ explicity, made 
~ applicable to ‘Alasles he. section 6(m). of the act.of July 7, 1958, pro- — 
viding for the admission of Alaska into the Union (72 Stat. 339, 843). 
_ Therefore, the United States has. now no authority to lense the 
tidelands and, for this additional reason, | the peas of the appli- 
cations covering tidelands was proper. 
Turning now:to the lands applied: for which are , the bed or bottom: 
of a navigable river: or: lake, it has been the Department?s position that 
it had no authority. under the Mineral Leasing Act to lease such lands. 
— See letter dated May 29, 1957, to Speaker, House of Representatives, 
. from Under. ‘Secretary of the Interior. (H. Rept. 774; 85th. Cong., 
p. 3). -This view was. restated in. both House (éd., p. 1) and. Senate 

; reports: (S. Rept..1720, 85th Cong:, p: 3) on H. R. 8504, and “was: 
the justification for the passage of the act of July 3, 1958 (supra), 
which provided for the leasing of suchlands. | 
j Upon the admission of Alaska.to the Union the title: to ands under- 
“ lying inland navigable waters passed to it. United States v. Oregon, 
295 U.S. 1, 14 (1935). . Thereafter, the United States would not have 
any authority to lease. them. A. 0. # ornung, ‘A-26403 (July 28, 


i 1952). 


In any event, ‘the net “of July 3, 1958, provided that its provisions 
sould cease to apply to any lands beneath nontidal navigable waters — 
upon the transfer of such lands to any State erected out of the Terri- 
tory of Alaska (sec. 7). Upon the admission of Alaska into the Union, 
the autionity..¢ of the Secretary under the act cameé to an end. ces 
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However, Pexco, Inc., he only. appellant hoe applications cover _ 
lands other than. tidelands, contends that it has a preference right. toa 
lease under section 6 of the act of July 3, 1958. 
The pertinent sections of the act provide: He 


See. 6. If any. oil-and. gas lease issued for public land pursuant to the Mineral 
Leasing Act’ (or any application or offer for such a lease of such land; ‘which 
is pending on the date of this Act and subsequently becomes effective), embraces 
within the boundaries described in the lease. (for application or. offer) any. lands 

beneath nontidal navigable waters in the Territory of Alaska not. within any 
. known geological structure of.a producing oil.or gas field-on the date the applica- 
tion or offer. for any such lease was filed with the Bureau of Land. Management, 
the lessee. (or applicant or offeror) shall, upon application filed while such lease 


(or application or offer) is still in effect but:not more than one year after the 


date of approval of ‘this Act'and under regulations to: be ‘prescribed by’ the. Sec- 
retary, have a: preference right to have included within such lease (or applica- 


tion or offer) such lands beneath nontidal navigable waters in the Territory of 


Alaska. For. the purposes. of this section an area shall be considered to be within 
the boundaries described in the lease (or application’ or offer) even though it is 
excluded from such description by: general terms which exclude all ‘deseribed 
lands. ‘that are.or may be situated. beneath navigable waters... 
See. 7. Upon the transfer to the Territory of Alaska or to-any.future State : 
or States’ erected out of the Territory of Alaska. of title. to- any . of the lands. 
‘beneath nontidal navigable. waters in the Territory of Alaska, the provisions : 
. of this Act shall cease to apply to any ‘lands: which. are So transferred: Pro- 
vided, however, That any lease issued pursuant to this Act (6r’ application or 
offer for such a lease) or unitization or other agreement approved or prescribed 
by the: Secretary as. to any. of the lands covered by any ‘such.lease which is in. 
effect at the time of such.transfer of title to any of ‘the lands. beneath. nontidal 
navigable waters in the: ‘Territory of Alaska shall not be terminated: or otherwise 
affected by such transfer of title; but all the right, title, and interest of the 
United States under such lease. (or application or offer for lease) or unitization 
or other agreement, including any authority to. modify its terms and conditions 
'.that. may have - been. retained by the United: States, and all obligations. there- 
“under shall vest in the Territory of Alaska or the State to- which title. to those 
lands. benéath nontidal navigable waters in the Territory of Alaska covered. by 
the lease (or application or offer for tease) or unitization ¢ or ‘other agreement is 
transferred. : 
In explanation of ‘section: 7, Senate Report 1720. (oupray p. cy) 
stated: 
Section 7 states that the terms of the act. Shall cease to apply. to any. Tauds 
which are hereafter transferred to the. Territory or the future State of Alaska. 
Rights ‘under -any. outstanding lease, application or offer *:*,* would be main- 
tained in force; but the Territory or the State, as the case’ may be, will succeed 
to all. the rights. ‘and. powers..of the United: States under. such instruments. . 
; Thus, if Pexco did have a preference right under section 6,. the 
authority to act upon it has been transferred to the State of Alaska 
and the Secretary Dae no authority over "It. 


M2 PEXCO, ING., ET AL. fae ee he LOO 
‘ Bee er | April 7, 1959 in eee 

Wulthierinore:. it is my opinion that Pexco was ‘not one ‘of those to 
whom section 6 gave a. preference right. Section 6 applies only to- 
offers for oil and gas leases for, public land which embrace within 
‘their boundaries lands’ beneath nontidal navigable waters. In ex- 
planation of this section, Senate Report. 1720, supra, stated: - 

It is intended. that 2 valid lease or application or offer must be. in éxistence 
as a condition precedent to- the vesting of any preference right. ‘Therefore, 
if-a lease (or. application or offer): includes. within its described boundaries no: 
lands which: are, in fact, situated above’ the ordinary high-water:-mark, the 
lease. (or application or offer) is not valid: and: cannot eee a ee to any 
preference right. (P..8.) 

~ Since Pexco’s offers describe only lands below saucy high 
watermark, they were not valid offers prior to the passage of the act 
of July 3, 1958, ‘and gained no preference right thereunder. 

*, Pexco has also asked. that. the. Secretary determine, pursuant to 
section 4.of the act of July 3, 1958, whether the lands it has applied 

for. underlie nontidal mavinabic waters and to designate the line mark- 

_ ing the mouth of the Ninilchik River, if it is held to be a navigable 

stream. A determination that the lands applied for were lands be- 

neath nontidal navigable waters was implicit in the decisions of the 


manager and the acting director. The appellant has not offered any — 
evidence that the Ninilchik River or the lakes are nonnavigable. Ac- 


cordingly, there is no reason ‘to disturb the decisions below on- this 
point. 

As to the other ee the only reason for dastenaing the line 
» marking the mouth of a stream was to separate the tidal from the. 
~ nontidal navigable waters as defined in section 1(a).of the act. Upon 


the admission of Alaska into the Union, lands beneath either tidal — 


or nontidal navigable waters at the mouth of a stréam passed.to it. 
‘Therefore, since such a determination can have-no bearing upoH the 
appellant’s offer, there is no necessity to make it. 
. Finally, Woodward asks that his offers. not be rejected x now “put: 
‘kept: pending in case the Alaska legislature decides to give a preference 
right to offers such.as his. I find no merit in this request because 
Alaska’? May: recognize a preference right to offers previously filed _ 
with this Department on such terms as it desires, whether or not euney. 
have been rejected by this Department. 4 
-.Therefore, pursuant to the authority iis to the Solicitor by 
| the Secretary of. the Interior (sec. 210.2.2A (4) (a), Departmental . 
“Manual; 04 FR. ae the decision of the Acting Director. is. ; 
affirmed. 
“abuee T. Frrrz, , 
Deputy Solictor. 
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APPEAL oF BUSHMAN CONSTRUCTION COMPANY 


: IBCA-193 ao Decided April 23, 1959. 
Contracts: Appeals—Rules of Practice: Appeals: Timely Filing 


A contracting officer’s findings" that the ‘drawings submitted to bidders and. 
incorporated in the executed contract contained data from which in about 2 

. hours’ time a qualified person could prepare an estimate of. quantity which 
.. would have revealed. that the material to be. excavated did not exceed the 
quantity that .was-ultimately removed, deals with technical. engineering 
questions which are essentially questions of fact under the “disputes” clause 
of the standard form. of Government construction contract.. Hence, an 
‘appeal from such findings must be taken within 30 days from. receipt of the 


findings. 
Contracts Appeals—Rules of. Practice: eee Timely Filing 


When the thirtieth or last day on which an appeal may be taken from. findings 
of fact under the “disputes” clause falls ona State holiday not declared by 
the Congress to be a legal public holiday, the time ‘for taking the appeal is 
not extended to the next business: day. 


Contracts: : Generally 


pets view | of the need for uniformity in mitters in voles the construction and 
application of Government contracts, such matters are ‘under the exclusive 
control of Federal law % ‘as fashioned by ‘Congress and the Redcat courts. 


“BOARD OF CONTRACT APPEALS 


“This: apenas of the Government’s motion to: dismiss the appeal of 
the Bushman Construction Company. from findings of fact and de- 
cision of the contracting officer, dated January 5, 1959, which dis- 
missed a-claim for additional: compensation in the amount of 
$19;467.53 under Contract No. ea with: the: Bureau of 
Hee lariaiton; 

' The contract. peopled? for: the construction. and - complain of 
earthivork’ and structures for Kirwin South Canal from Station 0+ 52 
to Station 860+50, laterals and drains, under Schedules Nos. 1 and 
«2 of. Specifications No. DC-4799, Kirwin, Unit, Kansas, Solomon 

_ Division, Missouri River Basin Projects: It was on a unit price basis, 
the largest single item being “Excavation for canal” in the estimated 
quantity” of 842,000 cubic yards. ° And: it included the customary 
“disputes” lees 
oy + In general outlines, the claim on which the schbractor Seeks relia’ 
- is that the quantity of material which apuely had to be excavated for 

1 Clause 6 of Standard Form 23A (March 1953) as modified to iene the limita- 


tions ‘upon the finality of administrative - decisions imposed ‘by -the’ act of May 11, 1954 = 
; (68 Stat. 81; at U.S.C., 1952 ed., Supp. V, secs. 321, 322). : 
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the canal was caporosinaiel: 310 000 cane yards lees haat fie neue 


stated. in- the bidding schedules, that. the underrun was: chiefly in mE 


_ those categories of material which were comparatively i Inexpensive to 
excavate, that the material. actually removed. included.:a higher. per- 
centage of those categories which. were comparatively expensive to — 
excavate than the contractor. had reasonably. computed. would be the. 
ease on. the basis: ofthe. 842.000 cubic yards stated in the schedules 
and other information made. available to bidders by the Government, 
and that the contract unit: price for canal excavation should be ad- 
justed upward So as to. reflect; this change i in the. relative proportions a 
of the various categories of material, | 
_ The contracting officer in the: findings of fact and decision ‘appealed . 
~ from concluded that:in view of the provisions of the ‘ ‘approximate 
_ quantities” clause of the contract, 2 there was Do basis for considering 
the claim under the terms of the contract, and that, therefore, it could 


only. be. regarded . asa claim for unliquidated damages which he had’ 


no authority to entertain and settle. In the course-of reaching these | 
conclusions the contracting officer conceded, that there had’ been an 


underrun of approximately. 310,000 cubic yards, due to a discrepancy | | 


- between the quantity of canal excavation stated in the schedules and 
the canal dimensions shown on the drawings submitted to bidders 
- and incorporated in.the executed contract, but made no findings with 


~. respect. to most of the other matters. alleged by. the contractor. 


The findings. of fact and decision were.forwarded to the contractor . 

. by certified mail, and the post office receipt. shows that the document 
_ wwas received by. the. latter on Ji anuary 18, 1959, at its office 1 in: St. 
Joseph, Missouri. 

The appeal, -which was revanied to. athe Board i in ‘Washington, 
D.C., by counsel for the contractor by registered mail, was deposited 
in the mail at. Ellsworth, Kansas, on February 18, 1959. This was - 
31 calendar days after the contractor had received the. findings of fact 
and decision. *: 

While the notice on neal: sieald he been ‘geanamitted: theoagh 
the contracting: officer, this..defect is not ‘jurisdictional and, in the 
_ absence of any grounds for considering that the Government may have 

“been prejudiced thereby, is not-a sufficient reason for oe an 
appeal in the circumstances here: involved. pone: oo itt) 


*27The pertinent part of this lause,. which constituted fatiornpl: 4°of the » epecideationt. feet 


is. as follows: ‘The ‘quantities noted in: the schedule: are. approximations for: comparing 
bids, and: no claim shall be made against the Government ‘for excess or deficiency therein, 
actual or relative. ” 

* Larsen-Meyer Construction Co., 65.1.D. a8, 465, 58-2: BCA par. 1987 (1958). 
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On the other hand, it is well established that neither the Board nor 
any administrative’ authority is empowered to waive or extend the 
30-day period allowed for the taking of an appeal by'a “disputes” 
clause such as the one incorporated in this contract.t That: clause, — 
however, by its own terms relates only to disputes concerning ques- 
_ tions of: faét, whereas in the instant case it might-be: ‘argued that,: the 
existence of the underrun having been conceded, nothing but quéstions 
of law are really in issue. Nevertheless, the contracting officer did 
make findings, among others, to the effect that the drawings contained 
data from which, in about 2 ‘hours’ time, a qualified: person could pre- 
~ pare an estimate of quantity which would have revealed that the ma- - 
terial to be excavated did not exceed the quantity that was ultimately 
removed, © These findings, when considered in the light of the prin- 
ciples. of law governing the allowance of: additional compensation. 
‘for: overruns or underruns i in estimated quantities, cover matters that, 
on their face, would seem to be pertinent in any determination of ie 
ultimate issue of whether the claim here presented i is one that could 
be allowed administratively. The technical engineering questions 
with which these findings deal would, moreover, seem. to be essentially 
questions of fact within the intendment of the “disputes” clause.’ For 
this reason, if no other, it must be concluded that the present appeal 
falls outside the rule that appeals to the Board which involve only 
_ questions of law need not necessarily be taken within 30 days from 
_ receipt of the findings of fact or decision sought to be reversed.*® 
“This brings us to the question of whether the time for mailing the 


notice of appeal, which normally would have expired on Thursday, 


February 12,1959, was extended to Friday, February 18, 1959, by. 
reason of the fact that the former was Lincoln’s Birthday. ‘A Kansas 
statute declares Lincoln’ s Birthday to be a “legal holiday.” ? : 
When the last. day of a period prescribed by statute for bringing 
suit against the United States falls on a Sunday, it has been -held 
that the suit may be begun on the following business day. This is in 
accordance with the general doctrine that where the last day for per-— 


4The’ rules governing. procedure -before. ‘the. Board expressly incorporate this: principle, 


43 CFR 4.5, 4.16. 


'BSee J. D. Armstrong Co., 63 LD: 289,- 305-7 (1986). Bie , 
eee 8 Hagerman Construction, IBCA-183, 59-1 BCA par. 2065. (1959) ; Gustav. Hirsch Oviiie. . 
ization, Inc., IBCA-175, 58-2 BCA par. 1972 (1958); Welch Industries, Ine., ie LD, 68 
.(1953).° OF. Haddoz, IBC A-84, 57-2 BCA} pare 1850 (1957): . ' 

7 Kansas General Statutes, 1949, sec. 35-104. ores 

8 Schultz v. United: States,.132 Ct..Cl. 618 (1955), and authorities there cited.- Te thi 
case: the Court ofClaims: expressly overruled: its Se mepniety decision ‘in. lif dia Vv. 
United States; 124 Ct. Cl..751 (1953). A ie es, : Ba on atts 
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formanrice. fe an mek falls on a. Sunday, Berton ose on- ‘the next day . 


is timely. . Following: these precedents, the rule has become. well 
settled. that when the last.day of the. 30-day. period | allowed by the. 


“disputes” clause falls on a. Sunday, the notice of appeal. may ‘be - 


“mailed on the following business day.° 

This rule:has been. extended by the Armed Birviee: Board of Con- 
eo tract Appeals to. days that have been established as public holidays 
by Federal. law. Eight days in all, namely, New Year’ s Day, Wash- 
ington’s Birthday, Memorial Day, Independence Day, Labor. Day, 
Veterans - Day, Thanksgiving. Day and Christmas Day, have been 
declared by Federal ‘statute to. constitute: “legal public holidays.” ??. 
These same 8. days, together. with, in every fourth year, Inauguration — 
 Day,.also constitute the legal holidays in the. District of Columbia.*® | 

. There is, - however, no Federal statute which provides that Lincoln’s 


Birthday. shall be a, public or legal holiday. . “Whereas: Federal offices. 


- throughout the-country are, with minor exceptions, closed on each of. 
the 8 days -which the Congress has declared to be legal. public. holi- - 
. days, they are open for business on Lincoln’s Birthday to the same ex- 

~ tent,in general,asonany workday. ; 

- Many. of the statutes, rules of court, and other documents that t pre- : 
scribe the time for taking appeals, filing papers, or performing other 


acts contain express exclusions of Saturdays or Sundays or holidays, — | 


and some of them expressly define what days are comprehended within 
the latter term. The “disputes” clause, however, contains no such pro- 
visions. In their absence, we think the most that can. be read into the 

clause by. implication is that when the thirtieth day falls on. a Sunday 
or a day-that is established as a public holiday: by Federal law, the time 
for appealing does not expire until the end of the next succeeding day 
which is neither a Sunday nor a Federal holiday. It has been held 


. that when the thirtieth day falls on a Saturday, the time for. appeal- 


ing is not extended to the succeeding Monday.“ . Yet there. would. be 
more reason for an extension in the case of Saturday—a day on which: 
most Federal offices are closed wholly or in part—than in the case of. 
Lincoln’s Birthday—a ee on. cwehich these nee are: e customarily 5 in 
full: operation.» ee eer ade eee ee 


° Union National Bank ¥. Shana: 887. U.S. 38 (1949) ; 20 -Comp. Gen. "810 (1920). 

0 See Henly Construction. Co., IBCA-165 (March 18, 1959), and authorities there cited. 
Reading Clothing Manufacturing Co., ASBCA No. 3912, 57-1 BCA par. 1290 (1957) ; 7 
Northrop Aircraft, Inc., ASBCA Nos. 391 and 400 (Mareh 27, 1950). 

25 U.8.C, , 1952 ed.; sec, 87, 87a, 87b;_5.U.8.C., 1952 ed., Supp. V, sec. 87a. 

328 D.C. "Code, 1951 ed., sec, 616; 5 U. S.C., 1952 ed., sec. 87a, 87D ;. 5 U.S.C., 1952 ed, 
“Supp. V, see. 87a. : 
44 Lormar Instrument Co.; -ASBCA No. 8297,.57—1 BCA | par. 1228 (1957); Pacino Ap- 

_ perel Manufacturing Oo., ASBCA No. 2400 (December 7, 1954). 
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‘The principle ‘is well established that the need for uniformity in: 

- matters involving ‘the construction and application of Government 
contracts is such as to exclude these matters from''the operation of 
'. State laws, and to bring them within the exclusive control of Federal 
law as fashioned by Congress and the Federal courts.* The instant 
case illustrates the validity of that principle.:'The notice of appeal 
was mailed in Kansas, in which State the contract work had its situs — 
and counsel representing the contractor in this appeal has his. office. 
The office of the contractor, however, is in Missouri. The office of the 
contracting officer, to which the notice of appeal ‘should have been 
mailed, is in Colorado. : And the office of the’ Board, to which the — 
notice was actually mailed, is in the District’ of Columbia. If State 
laws as to holidays were to. govern, a difficult question would be pre- 
sented as to whether the applicable ‘law was that of Kansas, or that 
of Missouri, or that of Colorado, or that’ of the District of Columbia. _ 
Thus, the spirit. as well as the letter of the principle just mentioned — 
appear to call for a conclusion that the only holidays which extend . 
the time for appealing - under the “disputes” clase are those estab- 
lished by Federal law. ~~ 

For these | reasons the instant appeal must. be deemed d untimely. 


CoNCLUSION . 


‘theratoze, pursuant to ene authority delegated to thie Board of don | 
tract Appeals by the Secretary of the Interior (sec. 24, Order No. — 


- 9509, as amended; 19 F.R. 9428), the motion to dismiss is granted, and © - 


the appeal from the decision of the contracting officer i is dismissed for. 

lack of jurisdiction. 

S ee : THEODORE H. | Haas, Chatman.’ rey 
I concur; a May a | 

- “Hereerr ap Stavenrsr, Member. | 

~ Board. member WinL1AM Smacie, being absent 
on leave, did not. participate in the disposition fin" 
of this appeal, - a 


5 See §.R.A., Inc. Ve. Seipane tes 827 U.S. 558 (1946) ;. United States v. Allegheny e 
hati 322 U. S. 174. ve Vigra taaled Trust Co. v. United ee 318 U.S. 863° (HOSEN, 
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“UNITED STATES. 


VWs. 
“TEM, A. AND ELIZABETH D. ‘HOUSTON 


A-27846 ne Decided Aprit 29, 1959 


Mining Claims? Patent - 


~ An application for: patent .of: lode: and mace cif is Snes rej jected where 
the evidence does not: disclose the existence of. valid discoveries. on the claims 
vat the present time and discloses that any possible ‘prior discoveries were 
“miade i in material since mined out. 
Mining Claims: Patent 


~ At is. the ‘duty. of an applicant. for. a mining piece “A keep: salancvery points 7 
7 available for inspection by. the Government mineral examiners, 


APPEAL FROM THE BUREAU OF LAND MANAGEMENT: 


Lem A. and Elizabeth D. Houston, have appealed to the Secretary 
‘of Interior from a decision of the Acting Director, Bureau of Land 
Management, dated July 25, 1958, which affirmed the decision of a 
hearings officer, dated May 9, 1955, denying their application for 
patent of 5 placer and 15 lode claims embracing lands located in secs. 
99, 30 and 31, T. 13 S.,.R. 20 E. Ww. M., Oregon. The Forest Service, 


rf Department of ‘Agriculture, filed : a Sorta protest against allowance 


of the mineral patent application on October 22, 1953... The lands are - 
located within the Ochoco National Forest, Oregon. 


The charges brought. by..the Forest Service were that— 


- 1, Minerals ‘have not been Found: in sufficient. Be arate to. eonstitute a 
-.. validdiscovery.. 
2, The land within the limits. of the claims i is more valuable for national 
forest purposes. than for the mineral deposits therein. . 
8. The. requisite expenditure. of $500 in seproroens and development 

. has not been made on four, of the claims. 

On April. 15, 16, 28, 29 and 30, 1954, a hearing w. was held j in Portland, | 
Oregon, before. the manager of the Portland land. office. . After the 
hearing, the hearings officer * issued a decision which concluded that 
the Government had sustained its first and second charges and had — 
_ failed to prove. the third charge. The mining. claimants thereupon: 
appealed to the Director, who affirmed the. hearings officer’s decision 
on, the ground 1 that there was no valid discovery on any of the claims. . 

The Government’s evidence consisted of the results of assays. of 35 
. samples taken on the various claims by a mining engineer for the Forest 
Service. ‘The mining engineer ‘testified he was not able to find a place 


1 The land office manager who presided at the sieawnged did not issue the decision because 
ofa enenae in Eat of the Bureau. 
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to sample on every claim, but that ie ‘sampled every place that he felt. 
he could find something worth sampling (Tr. 10)2 He stated that 
the mine‘on Gold Hill, which is the-area covered by the claims involved, 


has a recorded production of approximately $80,000; the greater part 


of which is noted as coming from placers along Scissors Creek; that 

the first recorded production was thought to be about. 1880, and that 
the last evidence of production was 1925 or 1926; and that there ‘is rio 
evidence of recent mining activity aside from bulldozer cuts and one 
shaft .on-oné of the claims (Tr. 15). He testified that as a result of 
his sampling he did ‘not find anything that would lead him to believe 
that any of the claims could be worked ata profit, and that he had 


not found any evidence of mineralization or mineral bearing rock ~~ 


which he felt’ would justify a reasonably prudent man in expending 
time and money with a reasonable ee panlon of developing a paying 
mine (Tr. 65). 
_ The Govermmentts a ‘other: witness, - a Fohee management. 
assistant for the Forest Service, testified that there are approximately _ 
“4,500,000 feet: of pine timber. ad ‘about’ 1,000,000. feet of assorted 
species, mature and immature ‘merchantable timber, on. the land with 
an. estimated total value of $183, 305 (Tr. 84,87). 
In rebuttal to the Government’s charges the mining. elpinaats, 
in addition to their own testimony, introduced the testimony of four 
other witnesses, and a large number of exhibits, et Ss ef 

Two of the claimants’ witnesses, Charles Goodknight and Lloyd 

‘Leroy Davenport, testified ‘as to their experiences in working in the 
mine in 1911, 1913, 1915 and 1917, and as to the valnies of the. ores — 
removed during. those years as they reinembered them. 

Another witness, Philo H. Anderson, a. civil. engineer, testified 
that he made the mineral survey of the claims-and related how the 
value of the improvements on the various claims was derived. = 

Fred J. Rosenberg, a mining geologist, testified that in 1938 he 
made an examination of the properties for a lessee, and did certain 
work on’ the Mayflower Jode claim in 1940. He estimated, on the 
basis of his examinations, that the value of placer material excavated 
from a shaft sunk by. him on one of the claims, was 29 cents per yard, 
and the overall value of the ‘area, was 97 cents per yard (Tr. 679-81, 

684). He stated, however, that he was required to call on his. memory 
as to the values becatise he had’ been ‘unable to find his papers con-— 
| taining the values of the samples taken from the shaft. He also 


». & This reference . (rr, . and the onés. that follow are ee the pages: iin the transeript of the . 


hearing: before the manaeet: Exhibits submitted at the hearing are mestgnated:s as ‘exh,’ % ie 
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sinigd that the anima dontiod possibilities for a low- ride Bawlop: 
ment; that they would: have: to develop mill feed of at least $3 per — 
ton on a large-scale operation; that he obtained an average of $1.70. 
in gold from 80 to 100 samples in the tunnel on the Mayflower claim; 
-.and that he found sufficient value in the area to justify expenditures 
on. a drilling program with the idea that there was ‘a potentially large 
low-grade occurrence .(Tr.-689-91, 699). Rosenberg identified an 
assay report introduced by the claimants of a sample taken from the 
_ tunnel, although he was‘unable to say from what location, and another — 
report of.a conceritration test which showed. a: high tailing loss. which 3 


he stated. can now be saved by new: equipment. 


“Lem Houston: testified that he located two of the lode claims, the 
Mary Martin and the Gold Bug No. 2, in 1948, and he. gave testimony 
_ Yelating to certain assay reports of samples taken 4 in 1948. HpenD these 
‘two élaims and the Bear and Mayflower claims. - 


- Elizabeth D. Houston testified concerning the history oF itis claims. os ae 


She also attempted to identify the areas from which shipments of | 
ore were taken that were represented. by shipping ee introduced i‘ 
in evidence, during the period from 1910 through 1920. . 


On the basis of all of the evidence and testimony. the hearings — | 


officer. concluded that-a: prudent man would not be justified i in spend- . 7 
- ing his time and money in hopes of . Hoops a paying ‘mine e from 2 
the claims involved. He alsostated that: 


‘It is my further opinion that these mines were once- valuable 7 elk producers 


‘but that what is left is a worked- out mine with. love ore values with no hopes oe 


- of developing a. paying mine. 

Ty his decision the Acting Divscir ‘eoachided that ieee of. sufficient me 
_ mineral to constitute a valid: discovery on any of the claims: at the 
time.of patent. application is’a proper charge to bring against a claim . 


and. that; where the charge is sustained, the application for patent. | 


~ wnust be rejected. ‘He found that the charge of lack of discovery had 
been: sustained on all the claimsand that the application for patent _ 
must be rejected, but that since the Forest Service had requested only — 
‘that the patent: application be rejected, it was not necessary that any — 


action to declare the claims null and void be taken: The rejection of — | 


the application for patent was stated to be without prejudice to the 
right: of the appellants to continue.to hold the claims.and. to continue 
their search for minerals sufficient to validate their: locations. . 7 

In their appeal to the Secretary; and throughout the brotsadings 
~ below, the appellants have contended: that. they: have shown that a 


valid discovery was made on the claims iby their predecessors'in title 


and that it is unnecessary to have any additional discovery where the | 
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original discovery his. been exhausted. ‘The gist of their argument. 
is that the mining laws require a discovery in .order to establish a . 
valid location, but that once a discovery is made the validity of the | 
location is established:and nothing: that occurs thereafter, such as the 
exhaustion. of the discovery mineral,.will. invalidate the location. 
They also assert that minerals now icine an the ee are. . 
sufficient to support adiscovery:.’ - 
The appellants cite no authority for thie proposition that a diac: 
_ once made is valid for all time so-as to require the issuance. of a mineral 
patent regardless of whether. or not the minerals have: been mined out 
long before:a patent application is filed. Indeed, I have been. unable 
to find a single case which supports their proposition. On the other. 
hand, in United States v. Margherita Logomarcini, 60 1.D. 87% (1949), 
the Department held .that: a’ mineral patent cannot be issued on a 
claim for. land ‘whichis not valuable for minerals at the time of the _ 
application for patent, even though it: may. have been valuable for 
gold in the past.. It would appear that: the reasons which support 
the holding that land must be mineral in character at the time a patent 
_ is applied for are equally pertinent. to-the conclusion that.there must. - 
at that time be a: valuable discovery within the limits of a claim. 
More recently, the Department has. considered analogous situations 
in which it-has reached conclusions consistent with the view that a 
valuable discovery must exist on the claim at the time.an application 
for patent. is considered. and that a prior discovery no longer valid | 
_is insufficient to justify the issuance of a‘patent.. 
In United States v. Pumice Sales Corporation, ete. AO 578 (a) uly 
28, 1958), the Department held that a showing of a past production 
of. a mineral substance of wide occurrence, such as pumice, without 
a showing that; there i is a. present demand ‘for the production is not 
. sufficient to.-validate a mining claim located for that mineral. In 
other words, even though the claim may at one time have been valid 
because the.pumice was being marketed at a profit, a requisite for the 
validity. of a discovery of a mizieral substance of widespread. occur- 
rence, if that condition does not exist at the time the claim is.contested, 
the claims isinvalid.. - 

In United States v. Alonzo A, Adams et al, A-97864 ( J aly 1, 1987), 
the Department, helds:° : : : 

= tis not’ ‘sufficient that at one time. there may hase been’ a valuable discovery 
made on a. mining claim, the:claim. must: be ‘mineral in. character :and valuable. 
for its mineral content at. the time the. application for patent is: made. 
_« The purpose-of the mining laws is to ‘encourage the exploration . 

and eevee ent of mineral Seo in ue eee nde When a 
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. mineral [ocetor ne aie a discovery, exploited it £ fully, ai adh has bean 
--- protected by the mining laws in his possession and enjoyment. of the. 

claim, the purpose of the mining laws.has been fulfilled. As further 
» reward for his: ERCOvery; he may sige a patent for the lands covered — 
- by his claim... ; Bee 

However, iz the locutor: selects not to carry his lair to natent, as 

he may, his rights to the minerals in the claim are not: diminished,’ . 
but’ he exposes himself ‘to. the chance that at some time the conditions _ 
on his claim will no longer support the issuance of a patent. In such — 
circumstances, thé issuance of -a patent: would be unrelated to. the 
mineral development of the land and would serve no purpose. » There- 
fore, it is my conclusion that a mineral claimant can obtain a patent 
only when the current conditions. on his claim aaa the baie ae 
of the mining law. : 

“In view of this conclusion it is fer necessary to “ietemiias whether 
there. was:a.past.discovery on each of the claims, ‘However, it is not 
at all clear from: the evidence that a past. discovery, was made on.each 
of the claims or exactly.on which of the claims there was a discovery.. 
If it ever. becomes material, the existence of a-past discovery within 
the limits of each claim will have to be established with precision:*« 

As to the current mineral value of the claims, the appellants do not 
contend that there exists.on any of their claims in their. present state 
any». substantial: reserve of “shipping ore,” but they argue that the 
claims do.contain substantial. reserves of mill feed ore which can. be 
“sweetened up” by combining it with alleged stringers of relativ: ely 
- high. grade.ore to produce mill feed mh it ‘would be. profitable to 
work. 

in AGH, of. this BoneenHiOn one sppelnts point, 2 earn ols 
(Contestees’ Exh. 2) taken from the Mary Martin by Lem Houston as. 
an example of the mill feed ore and an official Government. bulletin, — 
U.S.G:S. Bulletin No. 846 A. They also place great reliance upon a 


_ 8 Until a mineral locator obtains a atest his ‘right to ‘exploit the resources on the claim 
is limited to use incidental to:mining.. United States .v.. Hteheverry, 230. Fy 2d. 193 (10th - 
Cir. 1956) ; Albert Braach, A-27225 (December 28, 1955). 
4The appellants contend that, because the ‘¢laims involved in their application are very 
old and the original | locators have long ago. passed away,.the Department should ‘relax its 
requirements as to. method o£ proving discovery. and acéept. what is admittedly hearsay 
evidence to prove that'a discovery was made on each of .the claims. : Thus; for the most 
part the appellants’. proof, of:.discovery consists of smelter: return recelpts dated 30. or 40 
years ago, and newspaper clippings and the ‘like. - Even if. the: smelter receipts are taken 
at their.face value, the most. that can be said for them is that they show that apparently ; 
valuable ores were taken from. one or more. of the claims.during the production years, but 
‘the receipts do not _purport: to show specifically. from which of: the: claims’ the ores were 
extracted. . Thus, these reeeipts cannot possibly be construed ag sufficient evidence to.prove 
; the requisite discovery on each eet rue 2 claims involved in this proceeding, . 
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mineral survey made in 1926 by H. B. ‘Kimmerlin, an alleged geolo- 
gist. But Kimmerlin was-not a witness at ae hearing: ane thus not. 
available for cross-examination, ‘ 
As to the sample taken. by: Hono, he ‘testified that re sample 
was taken at the bottom of a dozer cut which has since. been covered 
over, that it was oxidized vein material but not base ore (Tr. 175, - 
176). The sample upon assay showed gold 0.16 oz. pes ton, silver 
0.46 oz. per ton and cobalt 0.17 oz. per ton....He also stated that the. 
mineral examiner took a sample H-15 (Contestant’s Exh. 1) from. 
the same vein: although possibly not in the same spot (Tr. 175). ‘The 
mineral examiner’s sample showed: upon aesiy only a. trace. of gold. 
and silver: 
~I-do not think:a single Siapls eon: one claim indicates 1 a, a discovery | 
, of avery large quantity of low grade.ore.” aim 
The Kimmerlin report, even taken at its. face value, i is ae 
speculative ahd conjectural and, as previously stated, without the 
‘presence of the author: at’ the hearinar for examination concerning his . 
background or qualifications, as well as his methods and the bases for 
his coticlnsions; it. cannot be given the weight the same report would ~ 
be entitled to otherwise. The statement in. ‘the report that— 
“There is no doubt in my mind that ‘there are rich pockets of ore that can be: 
opened up with a-:carefully worked out: plan of development. . As the ore ‘from. 
_ the large pockets was. all very’ high grade, the: general. tenor of the: total ore: 
values would be. considerably enriched... _ ; 
‘ig of little probative value unless the data from sien thig conckusion. 
is drawn can ‘be examined. 
- The U.S.G.S. bulletin to which the appellants totes has been’ care 
fully examined. This report was prepared in 1983 by G. F. Loughlin 
_ and James Gilully. In reference to a ee oes Hill and eee the: 
teport states that— ae : . 
. The following sketch of the local. geology and ore denouits is written by: 


GF. Loughlin, who spent six days in the area in 1914. The principal mine = 
workings were inaccessible, and no mining or prospecting was going on in 1930, 


The report consists, for the most part, of a discussion of the geology 


of the area and a description of the ore bodies. Whether the report ae 


is to be considered as reporting the physical structures in place in 

1933 when it was written, | or as they existed in 1914 when Loughlin 

visited the. properties, is not explained. ° ‘However, in either case it 

does not constitute in itself substantial proof of the existence of ee . 

reserves of low grade ore on the claims. | 

The appellants also contend that: the findings by Kimmerlin were: 
largely confirmed ey a J. ‘Rosenberg. As previously. ‘mentioned, 
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ee testified that in . 1940 he: did some. Saini of the , May- 
flower lode claim and the Mayflower tunnel. Although he testified — 
at. some length concerning his activities on the claims, with the excep- © 
tion. of a map prepared by. him and two mineral assays, his testimony 
consisted: solely of his recollections of the mineral values. As for-the . 
assays - (Contestees’ Exhs. 36 and 37), the witness could only state. 
where he thought. the samples came from, but was unable to say what. 
material the samples consisted.of. Rosenberg’s testimony is extremely 
indefinite; and even if taken.on its face value would not establish 
as a present. fact the existence of the large bodies. of low. ee ore: 
~ which the appellants contend exist on their claims. 

The appellants have also attacked the methods used by the mining , 
engineer for the Forest"Service in examining the claims. 
_ The regulations — of the Department, 43. CFR 195. 58 (a), provide 
that an application for patent should’ contain a. full. description of 
the kind and character ofthe mineral. claimed: and‘ should state 
whether mineral has been extracted therefrom, and, if so; in what 
amount and what the value is. It is required that the application 
for patent. contain a statement as to. the. precise place within. the 
‘limits of each location embraced:in the eames where the mineral 
has been discovered.” It. is also. required that: . | 
~The showing. in these. regards ‘should contain sufficient: data to enable. repre- 
. gentatives.of the Goyernment to, confirm. the same by examination’ in the field 
~and_also to enable the Bureau of Land Management | to. determine whether . a, 
valuable: deposit of mineral actually exists within me limits of each of. the 
locations: embraced ' in’ the application: 

~ Under the mining laws a mineral ‘claimant is “not srtied: to. a. 
patent. for his mining claim until after he has-made : a discovery and 
the discovery point must be in such'a condition that a representative 
of the Government. may confirm the existence ofa valid discovery 
by examining the alleged discovery point. It is ‘neither the responsi-- 
. bility nor the obligation of the. Government to go beyond the alleged. 

discovery point and try to make a discovery. for the applicant. 

In examining the location. notices filed by the appellants for the var- 


: ious claims I fail to note any written. reference to points of discovery — . 


in the various claims. The plat of survey does contain notations such 
_as “discovery trench, discovery cut, cut, trench,” and the Government’s 

mineral examiner testified that all of these spots were sampled where- . 

ever possible, : or wherever there appeared to be something worth sam- 


pling (Tr. 10). However, he stated that on some of the claims he 


found that there was no material worth sampling or. that the tunnels | 
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were filled with water or caved in to such an extent as to make them 
impassable. It is my conclusion. that if the mining engineer sampled 
- all of the indicated discovery spots which were accessible for sampling 
he did all that he is required to do, and if some‘of the alleged points 
of discovery were inaccessible. because they were located in covered 
tunnels or in tunnels filled with water, it was the responsibility of 
the mining claimants to keep their discovery points open for inspection. 
In the case of United States v. Andrew A. Carothers et al., A-14542 
(August 27, 1980), it was held in reply toan applicant’s contention that, . 
the Department was without: authority to require the ‘applicant for — 
patent to keep his aoe cut epee for Eas of the alleged 
discovery point: : 

The regulations above mentioned. are. deemed valid. regulations which. the 


Secretary has ample power to prescribe and are as much a legal requirement 
as if enacted. by statute.. The regulation is. ‘designed to prevent the grant of a. 


_ ‘patent for pretended discoveries. Unless claimant can positively and unambigu- 


ously state thatthe showings of mineral alleged to: have been. found by him 
are now susceptible of inspection and verification, no warrant is seen for further 
action on the application or for any disturbance of the decision: ‘rendered. The 
Department is not disposed. to grant a mineral patent on alleged specific dis- 
coveries | in time past which can not on account of Akad physical conmiione. be 
verified by. inspection. (Italics supplied. ) 
It is concluded on the basis of all of the evidence Saodnte at the 
hearing that only isolated pockets of mineral ores have been shown. 
to exist on the claims at the present time; that. there is lacking con- 
clusive or even substantial evidence that valuable discoveries have been 
made on each of the claims at times in the past; that, although 
valuable ores. may have been mined from some of the claims in the past, 
no showing has been made that there still exists onthe claims valuable» 
- deposits of mineral which would justify a reasonably prudent man in 
expending his time and money in an effort to develop a paying mine; 
and that, therefore, the application for patent must be denied. 
| “Denial of the patent. application, it should be emphasized again, does _ 
not constitute a ‘Tuling that the claims are null and void. The 
| appellants’ rights. in the claims remain as they were before the 
. application for patent was filed and as they would be if no application 7 
for patent had ever been filed. | 
Therefore, pursuant to the authority delegated to the Solicitor by 
the Secretary of the Interior (sec. 210.2.2A (4) (2), ‘Departmental 
Manual; 24 F.R. 1348), the decision of the Acting Director, Bureau 
of Land Monagemont, is affirmed. a 
EpMunp. T, Tae, ae 
Deputy Solicitor. 
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A Mining Claims: ioe 


The elements necessary to achieve a valid | discovery “i in a ‘ode claim under Ne oe 
o> the: mining laws are that there must be a.vein or lode of quartz or other .— 


Tock in ‘place, that the quartz or other rock. in. place must carry some 


. Valuable mineral deposit, and that, the. two preceding elements, -when. taken Be : 
together, must be: such as to warrant a prudent man in the expenditure of ae 


his time and money in an. effort to pdevelop a valuable mine. 


Mining Claims: Discovery. 
Assays of samples taken from mining claims’ which show ‘the presence of hoe 


valuable minerals are proper evidence to be considered in arriving ' ee ee 


conclusion as to whether Q. prudent: man would be’ Justified in: going: ahead a 
- with the: development of . a mining claim. ; . : ; 


Mining Claims: ‘Discovery: . ec oe ee 
It is not error to° give weight to the opinions: expressed: at a hearing. on ‘the : 

validity of a mining claim where those opinions are: supported: by testimony. < 
from which ; the: hearings officer .could properly. conclude. that a discovery : 

" sufficient to validate the claim has been mete : 


Mining Claims: Patent ‘Improvements: 


Upen. ‘application. for patent:a relocator: will, ‘not be. ‘petmitted to taelnde:’ ie Je o 


 inshis: estimate of the value of the improvements required by law to be made 


ag a condition precedent to patent any o the poper done or ‘improvenients ee ss fuses 


- made by the original locator. 


Mining: Claims: as Patent Improvements : oe : ae a 
Roadways and buildings must be- excluded from the estiiiated value of patent: i 


_improvements ‘unless it is clearly shown. ‘that: they are associated with actual. EAS 


excavations, are essential to. the - practical: development of the: claim, and oe 
: actually. facilitate the. extraction of: minerals from the claim. . weet 


Mining Claims: Patent: Improvements 


Affidavits and. other statements ‘with respect to: the value: of. improvements sete : 
~ given by. “witnesses ‘for. an. ieaneans -for a- “maineral ‘patent are. not con- ce 


clusive on the Government. 


Mining Claims: Common: Taipeaveinents ene roy ae 

“While it.:is permissible to allocate among. a group of eontigious ciatins ‘the 
value of improvements: ‘placed on one of: the claims in the group,. this: can = 

only ‘be done where. there is:a showing that the labor performed or the: 


improvements made on that claim were intended to’ aid in the development ..” ce 


of all the claims and ‘that the labor and improvements :¢ are of Suen a wt 
character as to redound to. the benefit of all. - na : Ee ate oe 


Mining Claims: Patent Vinjrovenienti Mining Claims: ‘Cointaaia- 


- Bven though the’ Government does ‘not sustain its: charge, | brought ‘py: way. : s aoe 
of contest, that the: ee Rares ‘improvemients: have: not’ been placed fees cae 
SOS5TA— 59 Ses Pe age 2b ah dige? tant (66 LD., No.5 wie 
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on a claim, content cévering a “relocated: mining “dain ‘caniiot- issue until the 
” applicant ‘has submitted Satisfactory proof 1 that. the required expenditure mo 
has been made on the claim since his relocation thereof. ; td 


APPEALS: FROM THE BUREAU OF LAND MANAGEMENT 


On November 4, 1952, C. F. Smith filed an application for a noel 


patent on two contiguous lode mining claims, the Mountain Cedar — 


ae -No..2 and the Perplexity, situated in sec. 17, T. 29 N., R. 10 E., W. M., 


Washington, within the Snoqualmie National Forest, ‘Tocated under 

_ the provisions of the mining laws (30 U.S.C., 1952 ed., sec. 22 ef seg.). 
.. As to the Mountain Cedar No, 2 claim, Smith claimed under a loca- - 
tion notice filed by him on July 1, 1935, and, as to the Perplexity 


ee claim, Smith claimed. under a location notice filed on July 1, 1940, by 


Loyd Becker, who, i in 1948, ‘relinquished: his nents in the aan to: 


PSE Smith. 


1955, the hearings officer found from the evidence produced: at the hear- geo 


~The United States Forest: Service protested tha applicant's on. thie 
grounds, as to’each claim, that : ' : 
. + 1) Minerals have not been found in 1 sufficient quantities to. 
; constitute a valid discovery. — 
- 2. The land is nonmineral-in character. 
8. The requisite pind of $500 in igure has not 
"been made. _ 
‘Thereafter, a contest was initiated and a hearing was held on ‘is 
charges on January 26,27, and 28, 1955. - In a decision-dated June 10, 


ing (hat there is a-veln of quartz in: place within the limits of the 


- claims with sufficient quantity and quality of valuable minerals to — 

os Warrant a prudent man to spend his labor and means in.an. effort to 

- ~~ develop a paying mine; that a discovery sufficient to satisfy the re- 
. quirements of the mining laws has been. made on each claim; that the 
"required expenditure of $500 has been made on the Mountain Cedar 

_- No. 2 claim; that Smith is not entitled to: count toward the required 

_ expenditure on the Perplexity claim anyamount which may. have~ 
“been. expended ‘for the development of that claim under a location of 


-the claim, under the name of the Mountain Cedar No. 1 claim, made 
, by Smith’s brother on July 1, 1935; and that Smith has not shown that 


$500 worth of labor has. hee expended or improvements made onthe 


- Perplexity claim since July 1, 1940. 


‘Both Smith and the Forest Service appesled to the Divscior of the 


~ Bureau of Land Management. Thereafter there was submitted on 


“behalf of Smith an affidavit of O.-L.- ‘Wood, who was shown at the 


_ hearing to have purchased the claims from Smith, that between June ~ 
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ace 1; 1956, aiid September 5, 1956, work had been. sevtoragal on the Per- a ae 


- . plexity claim in the nature of development work and that there had’ Ss 
~.. actually been. expended i in cash for labor performed in doing. such C Ea 
_ work the sum of. $510 and. that the cost of the materials used was...” 


_ $84.05, making a total expenditure for new improvements and devel- 


opment work “of $544.05. Copy of the affidavit was served on the ae 
Forest Service and on October 5, 1957, the claim was again examined ~ 


by the mining engineer who had testified at the hearing on behalf of. 


the Government. He submitted a report in which he expressed the. 


opinion. that a liberal allowance for the value of the ‘labor and 
~ improvements set forth in the affidavit would be $195, 


On August 1, 1958, the Director affirmed the decision of the hearings eos 
officer, holding that. neither appellant had shown that the decision of ©. 
the hearings officer was in error or was not supported by bie videos ee 


and that where the hearings officer’s findings of fact are supported by - 


s reliable, probative, and substantial evidence presented at the hearing = ’ 
“as we believe them to be in this instance,” ' they will not bedisturbed. 
The Director noted that Smith’s interest in the Mountain Cedar: 


‘No. 2 claim dated from J uly 1; 1935, and that while there was no posi- 


‘tive evidence that the improvement valued at $1,245, had. been made’ ie tae 


- after that date the Forest Service had not presented any clear. evidence 


_ that $500 worth of improvements had not been made for the benefit of : = pe 


the claim since July 1, 1935. He therefore held that the hearings: 
_ officer was justified in holding that the third charge with respect to that 


~ claim had not been sustained. He directed that-any patent which — rete IE 


might issue for the Mountain Cedar No. 2 claim must exclude a small 
portion thereof (0.648 acres) found to be State land. 


With respect. to the ‘Perplexity claim, the Diisstor found. that. : Lae oe 
Smith’s interest therein does not predate the location by Becker on 


July 1, 1940, and that only those improvements made for the benefit 


of the Gain since that time could be considered; that the additional — ee 


work performed i in 1956, , properly evaluated, was worth not more than 


$125, and that, even ith this additional work. it had not been shown a = 


that a total of $500 worth of es and: improvements had been ex- 
pended on the claim since 1940. 


Appeals to the Secretary of. ae nlerioe ‘were filed by both parties | : na oe 


That of the Forest Service will be considered first... . 

.’ The. Forest Service: contends that the evidence ‘produced at the : 

hearing respecting the value of the minerals found on, the claims was 
improperly evaluated ; that, to-support a discovery, the evidence must 
: be such that it is more probable than not that, a prehtels mining op-. 





a 172. DECISIONS “OF THE DEPARTMENT: OF THE: INTERIOR 68 LD. 


ts “/erition ¢ can. ultimately be ‘brought au. ‘that: sufficient ‘pales have Ss 


| not been shown to demonstrate that the aladins could ‘be worked -at a" 
profit; that. it was improper to consider the opinions of witnesses ex-— 
"pressed at the hearing that a prudent man would be justified i in the — 


a further expenditure of his time and money on these claims in an effort 


to develop a paying mine; that these opinions are not matters of fact 
~ found by the hearings ‘cfiogr? that. the hearings officer did not weigh 
conflicting evidence but merely came to the conclusion that the evidence 


which he heard leads to the decision that. a. discovery has been made, 


: ‘and that the Director erred in his affirmance of the conclusion reached. 


- _. by the hearings officer, as a matter of law, that a ‘sufficient’ discovery _ 
et had been made to validate the claims involved in this appeal. . 


~The record made at the hearing has been carefully reviewed. That. © 
wee record fully. supports: the conclusion reached: by. the hearings officer . 
that a discovery sufficient to satisfy the requirements, of the anne 


i laws has been made ori each of the claims.. 


~ The mining laws do not require, as the Forest Service sigessts, that . 


the. values shown must be such as will demonstrate that a claim can 
ee be worked at a profit, or that it is more probable than not that a profit- 
—. able mining operation can be brought. about. The time-honored test 


~ to be applied 1 in ‘determining whether a ‘discovery has been made ona 
lode claim is that set forth in J efferson-Mc ontana Copper Mi ines Com- 


oe pany, 41 LD. 320. (1912), cited by the Forest Service . as a correct 
-- statement of the elements necessary . to achieve. a valid discovery. 
«Those elements are that there must be a vein or lode of quartz or other — 


rock in place; that the quartz or other rock in place must’ carry gold 
or some other valuable mineral deposit; and that the two preceding © 
elements, when taken together, ‘must. be such as to warrant a prudent 
man in the expenditure of his time and money. in an. effort to develop 
a ‘valuable mine. 

The hearings officer i in this case found that there is a vein of quartz 
in place within the limits of each claim. There is ample evidence in | 
the record.to support. this. finding (Tr. 258, 262, 268, 273, 397,398, 408,. 

- 405; and. 406). The hearings officer also found éhae the quartz ‘carried 
‘a valuable mineral deposit. While he did not set this up as a separate 






- finding of fact, it is implicit in his conclusion. that’ because’ of the. 


‘quantity and quality of the thinerals found within the claims a pru- 


dent’ man would be warranted in the expenditure of ‘his labor. and “ 


means in an effort to develop a. paying mine. _ 
“The hearings officer detailed in his decision the ee of the assays = 
produced at the hearing from samples taken from the claims. He 
recited what the evidence produce a the’ Forest Service showed and 
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ae what the. evidence iridutad by Smith showed: “Phe. assays es aq pe 
--. by both parties: show both high values and low values. Certainly 
‘they: show that the quartz carries valuable mineral’ deposits and. they ce 
are proper evidence to be considered in arriving ata conclusion as to 9 


whether a prudent man would be justified. 1 in going ahead with the: 


: development of the claims. . : cares: 
With. respect to the. weipttt given to the opinions exprested: at ths ee 


hearing, it is found that those opinions are supported by testimony = 





- from which the hearings officer could properly reach the conclusion - oe 


that a sufficient discovery to validate the claims had been made. _ 


| Accordingly, it must be held that the appeal of the Forest Serviceis. — 

- without merit:and that it was proper for the Director to have affirmed . :.. 
‘the decision of the hearings officer that, as a matter of law, a valid digs 
ae covery has been made on. each of the. Slain involved inthisappeal. 
. Turning now. to the appeal by the patent. applicant, ‘Smith alleges 
“error on the part of. the Director in refusing to credit him with 


expenditures said to have been made by Smith on the Perplexity claim 
prior to its location in, 1940, in refusing to credit Smith with the 


amounts said to have been. spetit annually 1 in maintaining trailsand = |. 
in building a. cabin on the claim, in refusing to give effect to the affi- 
-. davits of two witnesses and the United States mineral surveyor aston. 8 
_. the value of work and improvements, and in failing to credit labor ~ 
_ and improvements made on the Mountain Cedar No. 2.claim to both . 
that claim and the Perplexity claim, apparently on the theory that fel ees 
the labor and improvements'on the Mountain Cedar No: 9 claim were oP Bee 


made for the benefit of both claims, as common improvements. 
In: order to obtain a patent on his claim under the. mining. laws, 


- the applicant must’ show “that $500 worth of labor has been expended = ~ 
or improvements made upon the claim by himself or grantors” (80. 0° 
U.S.C.,. 1952 ed.; sec. 29). Smith’s application with respect to the — 


Perplexity claim recites location of the claim on July 1, 1940. The 


location notice recites that the claim is forfeited end abandoned oe 


‘property and that the. former owner of the claim, under the name 
of Mountain Cedar Mine No. 1, was.Oscar Smith. The applicant y 


~~ elaims that he and his brother Oscar located this and other claims... es 


jointly, that he had one-half interest in the claim, that he did all of 
the work on. the Mountain Cedar No. 1. while the claim was in his 
_brother’s name, that his brother refused to pay for his share of the 
work, and that therefore he, the applicant, caused the claim to be re-_ 


| ‘Jocated 3 in'1940. -He asserts that because the statute requires that the G 


~~ Jabor and improvements shall have been. expended. or made “by him- - 


_ self or grantors” and since: he did all the labor and made the improve- ee 
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5 ee fears, 1935. on . he- fae: met the. requirenients thereof.” ‘Such is 
not the case. The quoted words obviously have reference to the'lo- | 


 eator of the claim, the applicant, or those under whom he claims. . . 


. Smith does not claim under the location of his brother but, rather, in. 
“derogation of his brother’s abandoned claim. That Smith may have 
expended $500 in labor and improvements on the claim before it-was - 
abandoned can avail him nothing. 43 CFR 185.43 (c). No part of the ° 
value of improvements placed on land under an abandoned location 
'. gan be credited to the later claim toward meeting the requirement of 
~ ~the statute. Yankee Lode Claim, 30 L.D. 289 (1900); Russell etal. 
v. The Wilson Creek Consolidated Mining and, Milling Co., 80 L.D. 
‘322 (1900) ; C. A. Sheldon et al.,43 L.D. 152 (1914). 
 Smith’s claim, that he and his brother located the claim jointly and 
- that therefore he should be allowed to receive credit for his expendi- 
tures thereon, is similar to the argument made in Charles F. Guerin, 


54 LD. 62 (1932). There, Guerin, owner of a one-half interest ina ~ 
claim, on the refusal of his co-owners to do any further annual labor, a 


caused. another to relocate the claim and convey it to him. In deny- 
ing Guerin the right to. claim credit. for expenditures made on the | 
claim as-first located, the Department said: a 

. Upon application for patent, the relocator will Ge be permitted to. include. 
in his estimate of the value of the improvements required by law to be made ‘as 
a condition precedent to patent any of the aaboE done or PART er eyes made by 


, the original locator. * * * 
- From the applicant’s own avowals as to the purpose of the relocation it must be . 


. deemed as being one in opposition to the interests of his co-owners, whether with °. 


- their acquiescence: or not. Being a relocation, as the: Commissioner states, it 
‘was in derogation. and not. in affirmance of his own previous estate in the prior 
location. Wilbur v. Krushnic (280 U.S. 806, 818). The. relocation then: not. 
being made in furtherance of the prior location, no privity exists between the’ — 
- Claimants of the former and the latter. Burke v. Southern Pacific R.R. Co.” 
(284 U.S. 669, 693). The Commissioner was therefore clearly right in refusing 


oe - to inelude the labor and improvements made for the Lewis and Clark as im- 
provements or labor applicable to the Guerin location. ** * * (P. 68.) 


Accordingly, the Director was correct in refusing to allow Smith 
‘credit for the value of.any labor or improvements which may. have 


: been expended or made on the Mountain Cedar.No. 1 claim: prior to on 


| _ its relocation as the Perplexity claim by Loyd Becker on July 1, 1940. 
- ‘Smith’s claim that he should have been allowed credit for the labor: 
performed in maintaining trails on the claim and for the cost of a 


cabin built on.the claim.is not supported by any showing’ made by 


him. Nowhere in the record is there evidence of the cost or value 


; ee of maintaining those trails or of the cost or value: of the cabin or’ - 
~ a showing that these alleged improvements have benefited the claim 


i any way. ‘The pyneue statement that the trails had to be. bat each. : . 


C 
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year. (tr. 266) - and “ihe: statement ‘that the cabin, which. was built.” 
between 1935 and 1939, under the prior location, no longer exists (Tr. 
312), are no substitute for evidence that the value of the labor. per-- 
formed or the improvements made since July 1, 1940, amounts to $500. 
The regulations (48 CFR 185.43(b)) require that roadways and 
buildings must be excluded from the estimate-unless it is clearly shown ES 
~ that they are associated with actual excavations, such as cuts, tunnels, ee ae 
-. shafts, etc., and are essential to the practical development of and 
actually facilitate the extraction of minerals from the claim. See 
also Tacoma and Roche. Harbor Lime Co., 48 L.D. 128 (1914), and re ie 
United States v. El Portal Mé ining Co., 55 i. D. 348. (1935). No such: 'e 
showing has been made with respect to the trails and the cabin for 
- which Smith seeks credit. | bs 

- Smith’s contention that the Director erred in Fotising to acbept the 
‘affidavit of his witnesses and the United States mineral surveyor’s . 
statement regarding the value of the improvements is without merit. 
_ Such statements are not conclusive on the Government. They are.. 
_ subject to question by. the Government, whose duty it is to see that. . 
the requirements of the mining laws have been fully satisfied before 
a patent issues. None of these statements sets forth when’ the improve-\ 

ments were made. The mineral surveyor stated in his deposition | 
 (p..15) that he did not know exactly what work was done after J he nde 
1, 1940, the crucial date as to the Perplexity claim, but was told “by. 
os the claimant that he, the claimant, had done the work. The assertion - 


that the requisite $500. worth of labor has been expended or improve-_ oes 


ments made on the claim since its relocation in 1940 was challenged by. 

. “the Government. “It was thereupon up to the applicant to meet this. 
charge. C@. A. ‘Sheldon et al., supra. This Smith failed to do. . 
Smith’s contention that. thie Director erred in failing to credit the 

labor performed on and improvements made on the Mountain Cedar 

No. 2 claim to both that claim and the Perplexity is likewise without 

merit. Whileit is permissible to allocate among a group of contiguous 

__ claims the value of improvements placed on one of the claims in the -_ 
group, Zephyr and Other Lode Mining Claims, 30 L.D. 510 (1901), 

this can only be done where there is a showing that the labor performed . 

_ or.the improvements made on that claim was intended to aid in the > aay 


~. | development of all of the claims and that the labor and improvements \ 


are of such a character as to redound to the benefit of all... Copper we 
Glance Lode, 29-L.D. 542 (1900); Wood Placer Mining Co. (On re- 
view), 82 L.D. 401 (1904); James Carretto and Other Lode Claims, .. 
- 85 L.D. 361 (1907) ;- United. States v. W.. J: Moorhead, 59 I.D..192 
_ (1946). Smith has made no showing that the improvements made. 


et Be. Osx 
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oa : On the Mountain Cans No.2 2 claim were intended to c or r did benefit the - 
ee Perplesity claim in any way. - 


- Accordingly, the decision of the Director that Smith has not chown . 
that $500 worth of labor or improvements has been plated on the Per- . 


oe plexity claim since July 1, 1940, is affirmed. 


There remains for ‘consideration, however, one: ‘statement made i in» 
the Director’s s decision which is open to question. - ‘That relates to the. . 


is value of the improvements placed on the Mountain Cedar No. 2 claim. 


The hearings officer found that there had been more than $500 ex- - 
. pended on the Mountain Cedar No. 2 claim. He made no finding as 


oe to when those improvements had been placed on the claim. The testi- - 





mony does not indicate clearly that at least $500. had been expended on 


~. the claim since’ July 1, 1935. This claim, too, was a relocation of an... 


abandoned claim aid Smith testified regarding tunnels and cuts - 


| which he found on the poe when he relocated it: Se 255, eat 


“OF, 979, 3811). a 
The Director stated that the Forest Service Fre = 


not brought out any clear evidence. either. in. the: hearing or on. appeal that $500 
of improvements had not-been made for the benefit of the. Mountain Cedar No, 2 
claim since July.1, 1935. Since the: burden of proof lies with the contestant, the 


ce - Hearings Officer was justified in finding that this ae ge had not been sustained, 


and his. decision on this matter’ is affirmed. - ; 
‘Tf the Director meant by that statement that the. claim can now pass 





to patent, his holding isin error. While it may be that the Government - 


~. did not sustain the third charge. against the Mountain: Cedar No. 2 


os claim, nevertheless the fact remains that there is no positive evidence . 
in the record that $500 has been expended for the benefit of the Moun- : 


tain Cedar No. 2 claim since its relocation on July 1, 1935. Until such 
evidence is submitted, it cannot be said that the applicant has complied 
with the requirements of the mining laws and is thus entitled to re- 
ceive apatentcoveringtheclaim. 

In the circumstances and before. patent can. ‘issue, Smith’ should be 


cae called upon to submit satisfactory proof that at least $500 worth of 


_ labor has been expended or improvements made on the Mountain Cedar 
"No. 2 claim since its relocation by him on J uly 1,1985. = 

_ Therefore, pursuant, to the authority délegated to the Solicitor by . 
the Secretary of the Interior (sec. 210.2.24 (4) (a), Departmental - 


MG Manual; 24 FR. 1848), the decision of the Director of the Bureau of 
~ Land Management, as modified above with respect to the showing 


oe required relating to the Mountain Cedar No. 2 claim, i is affirmed. 


—. Epmunp T. Frrrz, . 
Deputy Solicitor. 
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— TBCA-21, “TBCA-25° : oe pen eee 


: TBCA-28, TBCA-34 Decided i May 2 20, 1959. 


Rules of Practice: Appeals: Generally = 
3 Under rules governing. ‘its procedure, the Board of Contract ‘apes: is without oe 


authority to entertain. more than” one petition, for reconsideration of ee et 


Meeislone:, 
. BOARD. OF. CONTRACT. APPEALS 


Under date of March 5, 1959, eaundel for the ‘contractor filed ae pee 


petition for Peonsideration ‘by the Board of its decision relating to 


_ the so-called wall leakage claim involved i in the appeals’ (IBCA-25) oe oe 2 7 
~ which was in the amount of $126, 659.. This amount was alleged to. ae 


have been incurred by: the contractor in an effort to eliminate numerous... 
leaks that had appeared in the Ketchikan High School in Ketchikan, co 
Alaska, after the. structure had been almost completed. 


In its decision, which was rendered by the Board on November 92, - 


1955 [62 LD. 422), it held that the evidence showed that the contractor, 
which was claiming that the design of the Ketchikan High School was’ 


- faulty,-had failed to follow the requirements. of the, specifications in, *, : = a : 
the construction ‘of the building, and that the workmanship me been aS 


poor. In rejecting the claim, the Board. also pointed out: 


kee All but a. small part of. -the aim could not be allowed in any ‘event. 
The president of the contractor testified that of the. $126, 659 which. the firm: “was. ; 


' elaiming only $4, 750 represented the direct costs . of performing the corrective rf : e eee 
work involved in the attempts to eliminate the leaks... The rest of. the amount eee: 


claimed is only an‘estimate of damages suffered by: the contractor as'a ‘result of 


alleged delays or acts of the Government. This represents a claim: for -unliqui-. - = 


“dated damages which the Board would have no jurisdiction to allow even if it 
were convinced of the meritoriousness of ‘the claim. (Pp. 444-445.) 


After the decision was rendered the contractor filed a petition for oe S | = 
reconsideration. This 5 was denied by the, Board | on March 9; 1956 ace 


funpublished]. 


_ - The present petition for reconsideration is based: on ‘allegedly: newly es 

_ discovered evidence showing that the design of the Ketchikan High =. 
. School was faulty,-and that it would have been impossible for the con- °° =". 

tractor to have constructed a watertight building.. The newly. dis- © 9 


4 _covered evidence is said to consist: of a report: of a firm of architects _ 





- employed by the Department of the Interior in an effort to correct: the ay, : 8 ‘ 
z leakage of the building; three other reports of firms of consulting ee 


: engineers or architects; and’ various items of evidence, allegedly not: 


heretofore available to. the contractor, which would show that the” oe ere 


design of the building was tanlty.. 
-509574—59—_2 
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a 


“The coniracior s second petition fox: reconsideration must be denied " 


for the following reasons: 


(1) Over 3 years have elapsed -s -since the original decision of. the a 
Board, as well as since the decision of the Board denying the first 
petition for reconsideration. 

(2) The contractor has not shown that the allegedly newly discov 
ered evidence, except for the report made to the Department, could 
“not: have been obtained by ‘due diligence prior to the original hearing 


before the Board. At this hearing the petitioner had an unlimited 
«opportunity to present evidence to the Board. It is obvious that. the 
contractor could have obtained the views of consulting cupinsers and ne 


architects prior to the hearing. . 
. (8) As the reconsideration of the claim, which. is primarily for | 
unliquidated. damages, could not in any event result 1 in the. grant of » 


S ‘relief. by the Board, except for the relatively trivial amount involved — 


in the actual corrective work, which, moreover; might not be recov- 
_. erable. for other reasons, no useful purpose would be served by a re- 
~ consideration. The Board should certainly not: reconsider a claim : 


a which i is beyond its jurisdiction. 


(4) Section 4.15 of the rules governing raeedie before ie Board 


: (43 CFR, 1954 Rev.) provides: “A request for reconsideration may be. - 


- filed within 30 days: after. the date of the decision. Reconsideration of 
e decision, which may include a hearing or rehearing; may be granted 
if, in the judgment of the Board, sufficient reason therefor’ appears.” 
- Tt. is the view. of the Board that this rule contemplates that the — 


“5. Board may entertain. only one. petition for reconsideration, and. it 


2 ee reconsideration. 


is, therefore, without authority to entertain. a second petition 2 for 


Corrcavaton 


- “Therefore, pursuant: to. the authority delezated= to the Board af 
-. Contract Appeals by the: Secretary: of the Interior (sec. 24, Order No. 
2509, as amended ; 19 FR. 9428), the second Eounon: for reconsidera- 


ee tion is denied. 


THnoporE H. Haas, Chairman, oe 


Wit11aM SEacie, ue ember. 


Board Member Paces J. SLAUGHTER, 
being absent on leave, did not . os a a mt 
participate in the disposition of. 
he this matter. a 
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A ie -KOVIYNOVICH 
“TBOA-128- aoe Decided u ay 29, 1959 


“Contracts: ‘Additional Compensaition-—Contracte: ‘Changed Conditions— 


Contracts: Drawings—Contracts: Specifications. nee 
a claim for additional compensation by a contractor under the first category 


of the “changed: conditions” clause of the contract, relating to divergent - 
conditions, ‘as distinguished from the second category of “changed: condi- °°.’ 
. ‘ tions,” relating to- unanticipated conditions, ‘onthe ground. that it encoun-.. 

. tered large quantities of. hard material which, in view of the logs. of 

pay ‘subsurface. exploration. made available to it in the drawings, it could not: =>, 
-reasonably have expected must be denied. when the logs of exploration. were 
outside the area to be excavated, ‘and did not generally penetrate to grade, 
and in any event indicated that large quantities of hard material ‘were 


present, and the presence of such hard material could have been ascertained 








by a more adequate site investigation. _ Whether or not logs of exploration. Ae 


-. can be regarded as unqualified representatioris must depend on. the cir- 


_cumstances of each individual.case.. When 4 contract charges. a contractor ae ; 
with the duty of investigating the site of the work, it must make such an 
investigation, whether or not it is asserting a changed condition in the first - 


or the second category, ‘unless,. indeed, the claim: is based. on a-representa- 


tion of such a nature that_a ‘site investigation would be. completely pointless. ae 








However, the standard of adequacy. in conducting a site Investention may oe ce fas 


well be less rigorous in first than i in second category. cases. 


Contracts: Additional ‘Compensation—Contracts:, Changes and Extras — i 


Contracts: Interpretation 


When the provisions. of the specifications. of a contract require the eontractor ote 
- “to store inflow. into a reservoir to a certain elevation’ and to provide. tempo-. ee 
“rary control works. which should. be capable of releasing water up to 250°. : 
- cubic feet per second. in the event permanent outlet works are not completed.” 
by a certain date, such works must be capable of passing 250 cubic feet -~ 
- per. second during the whole irrigation season and not merely when the: 
ae works. ‘were first. constructed and water was released through them, since the e 


“need for: water during the irrigation season is.a continuing one. However, 
. the contractor is entitled to an equitable: adjustment if its costs were in- 


creased by. failure. of the Government to require. a. larger opening in: the: 


intake structure atthe time when it was being built. 


Coutincts: Additional Compensation—Contracts: Changes and Extras 


Contracts: ‘Interpretation 


“When the Government.in order to provide a maximum amount of water: for pais 
0 - irrigation purposes required the contractor. to provide for storage of ‘water. . ; 
; “in 3 a reservoir above the maximum ° height designated.in the contract, ‘either ~ : s oe 
by increasing the height of a temporary cofferdam previously constiietad’s.- pee 
“© by the contractor or by increasing the height of the upstream edge of the ~ 
partially. completed embankment of the permanent dam, such ‘requirement |“ - 
went beyond. the. provision of the specifications imposing on the contractor. 


is the obligation - to take: certain protective and: control. measures: to” divert. 


se 
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and care for the. stream Sueing eons cuce Ge and . therefore constituted a - a. 


ie change, | entitling ‘the contractor to an. equitable adjustment... However, 
_ Government instructions to avert the: threat. of flood. damage or: to discharge 
other contractual obligations, apart from the change in storage require: 
ments, did not constitute a cOBnaee entitling the contractor to an equitable 
ee, 
: _ “BOARD OF CONTRACT APPEALS ee 


This disposes of a ‘timely. appeal by Inter-City ‘Sand and Gravel’ 
e. Co. and John Kovtynovich, parties to a joint venture, from the find- — 
ings. of fact and decision of the contracting officer dated July 2, 
‘. 1957, which denied two claims against the Government for- additional . 


: me, compensation totaling $85,936.96 under a contract dated December 30, . 
1954, with the Bureau of Reclamation. The contract, which was 


| executed - on U.S. Standard Form: 23 (revised March 1953), and 


nae incorporated the General Provisions. of U.S. Standard Form O34 

«(March 1958); provided for the: construction and: completion of 

. the Crescent Lake Dam, Crescent Lake Dam Project, Oregon. The 

site of the job was at the outlet of Crescent Lake in Klamath County, 
ae Oregon. 


. Notice to ‘proceed. 1 was ees by the contractor on Be anuary 8, 
1955. Paragraph 19 of the. specifications provided for the comiple- . 

_tion of the work within 420 calendar days, or by March 3,.1956. The 

work was considered substantially» complete on October 19, 1956, 


| - but, since it was found that unusual weather and certain ‘chithges 
‘ordered by the Government were responsible for a delay of 280 cal- 


-endar days, to and including the date of. aoe ial comp ena no 


eS liquidated damages were assessed. 


In its release. on contract dated March 12, 1987, the contractor 


nh reserved claims against the Government for increased compensation. — 
"| in the-aggregate amount of $85,936.96, as more DErCE Ey: set. aia 
’ in its attached letter of the same date. — 


‘At the request of both parties a eating’ for the purpose of taking 


oe of testimony was-held by.the undersigned. at Bend, Oreg., beginning i 


on: October. 10, 1957. The day before the. hearing the undersigned, 

accompanied by counsel and other acai ies of both. ‘parties, 

~ visited the-site. of the work.. 
The claims of the. Sipellat will be discussed in the order in which Re 


ae testimony. was: received at the: hearing. . 


se ee a Claim No. LChdiiged: Conditions Fe 


Claim No. Lis for increased. cost and ‘expense. under aes 4 of ihe ee 


ae aaa ‘Provisions; relating to “changed conditions,” i in the: perform- 7 


0 1 The. ‘extension of time. was granted by Order For Changes No. A based | on. findings. of 


ee fact dated March 20, 1956, 
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je % ance ‘of the 5 followirig ‘dems of the bidding ‘schéduls of the ‘conbrset: 8, = i 
Item No. 8, “Excavation for spillway and dam embankment founda- 


tions”; Tain No. 4, “Excavation. for concrete structures”; and Item 


"oo Nos 5, ‘“Rxcavation for outlet-works channel.” In the consideration” ~ ee 
sof this claim, account will also be taken of Item No. 1 of the bid- 
ding schedule, “Diversion. and care of. stream during ‘construction. ee 
and. removal of water from foundations,” since in seeking additional aes ae 


ie compensation . for that item in Claim No. 2 the contractor relies, in 


part, upon. the same circumstances that form the basis of Claim Ss a, 


No. 1. 


The basis. of the anaes conditions” ‘lain: is that rd: the neh _ 
specifications and. drawings, coupled with a ‘reasonable site investi- a 
gation, the contractor could not have anticipated that it would’ 


encounter, except in a small area between Test Pits Nos. 10 and 12, . 


-hard material which could only be excavated with’ considerable ig EP 


difficulty, such as pockets of cemented boulders and cobbles. oe 
‘The following table. lists for each of the items involved i In Claim 


No: 1 the estimated: quantity of material to be excavated, as stated - 


-in.the bidding | schedule, the actual quantity of material oxcavatad: : 


as shown by the Government records, and the quantity of material: ee z - 
encountered: of each of the two types which the contractor maintains 2. 
constituted a changed conditions, as: stipulated, byt the ee (Tr. - Pp. et Oe 


: 241-48). - 
Estimated ~~ Aetual ' Orange | Other hard 
Bea of Ph . ) 2+] quantity | quantity. |: cemented | material. 
Item No. - : (eubie (eubie material | ~ (cubi¢ 
Senna sets eae eS yards):-| yards). | (cubic | yards). 
pa ee - yards “Ee 

Dok Need aera i eheaiee bene eee ea ae a h@ye tab phage bos s- 0 bE S apboges fet 
Mrs Cer erence Wehner Une Pees ritense. 10,000}. 1,317}. 750] | :4, 960 
Sy, Seen caeceeuen ataseneowaaseetacesetagemineeennce|e) BpOU0t a GdD | ORO Ls. ia OO 

* * Diaiudeakieusenienultiaddessuctsstansaaiccetessacesndacsl! 10,750 9,773 {OFS 258,000 


eanieane Sora aT 24,270] 28,224 7 300 | es 4, 20 ne 


L ae No.1 Was a ump: “Sum item. for which no quantities were’ ‘estimated i in me bidding eolisdnls: . 


“The stipulated amounts ‘of “orange cemented material”. and “other re 
hard. material” aggregate 15,200 cubic yards and. represent approxi- - 5 
mately 54 percent of the total volume of material actually excavated. 
Of the 1,000 cubic yards of orange cemented material, 742 cubic: yards fone 
were 7. feet below, and 258 cubic yards were.7 feet above the original. 


ground surface. Of the 14,200 cubie: yards: of: other hard material, 


tidy 196 cubic ons: were 4 fect a and. 9 9,004 -cubig eet were. i; feet : : - : 
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1 


ee : above the original ground: ‘surface. Thus, | of his 15, 200 cubic yards’ a 
«of hard material, 9,262 cubic yards, ¢ or approximately 61 pereent, “were. 
ue encountered within’ 7 feet of the ground surface. 





At the site of the work was an old timber-crib dam, together with 


a rock fill against the east bank of the stream. There was also an inlet. 
’ channel leading from Crescent Lake down to the old dam and an outlet 


channel leading away from the dam. The construction of the new 
_ ..dam involved the removal of the old dam and its replacement at the 
‘same site with a more adequate earth-fill structure, having concrete 
outlet works through its central portion at stream level and a rip- 
-. rapped spillway across its right: abutment. Improvements were > also 

| tobemade in both ofthe channels. 
‘In the immediate vicinity of the work to be done, the surface ma- 
- terial consisted of a pumice layer extending to a depth of 4 or 5 feet, | 


S : where it was undisturbed, and numerous boulders were visible. The 
_° * material beneath the pumice consisted of sand and gravel deposited by 
- glacial or torrential action, and likewise contained numerous boulders. 


- Paragraph. 14 of the specifications stated that bidders would have . 
_ an opportunity to make a site investigation, and that bidders who chose — 
not to-visit the site would nevertheless be charged with knowledge of 
* conditions which a reasonable inspection would have disclosed. 

~ Paragraph 35 of the specifications declared that the drawings included 


° - in them showed the available records of subsurface investigations for 
-« the work covered by them; that the Government did not represent. 


that the available records showed completely the existing conditions 
and did not guarantee “any interpretation of these records or the cor- 


oe rectness of any information shown on the drawings relative to geo- 


logical conditions”; and that bidders would be responsible for making oy 
their own deductions and conclusions as to the nature of the materials - 
~ to be excavated and the difficulties of performing excavation or other 
work affected by the geology at the site of the work. Paragraph 39 of 
| the specifications provided : that. materials excavated would not. be he 
classified for payment and specifically defined | various > materials, in-_ - 


a _ duding gravel, cobbles, and boulders. 


“Paragraph 101 of the specifications made 18 enumerated drawings | 


part of the specifications. Contract Drawing 806-D-~16 recorded the 


logs of exploration for nine test pits approximately 8 by 5 feet which 


Ms chad | been. excavated by dragline i in 1950 and 1952.3 The elevations of . | 


/ 2Tn the last paragraph of the Invitation for Bids prospective bidders were: informed. that 
if. they desired! to visit the site of the work they should communicate with the sous section 
engineerof the project whose name, J. W. Taylor, was also given. . 
'., 3 Ags indicated by. the logs of exploration, Test Pits 2, 3,-4, 5 and 6 were dug in Funé 

1950, Test Pit 8 in July 1950, ‘and Test Pits 10, 11, and 12 in October 1952. These ast 

three test. pits were dug for the purpose of testing the porosity of the soil, 
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fhe test: me varied: from a low of 4, 835.5 for Test Pit WW to: ai shia of 





4,859.3 for Test. Pit. 4, which is a difference of no less than 23. 8 feet. . a 


", All of the test’ pits, except Test Pits 8 and. 12, were located on the 


west or left side of the stream but were generally located outside of - 


the outline dimensions ‘of the. dam. ‘The existence of the old timber- © - 


_. erib dam prevented, of course, the digging of any test pits along the 


axis of the new dam, although all of the test pits except No. 8 were 


within 200 feet of its midpoint.’ The test pits that were dug pene- 


‘trated to depths that ranged from a minimum of 6 feet in the case of — 


Test Pit 11 to a maximum of slightly over 15 feet in the case of Test 


Pit 5, the average depth being somewhat over 11 feet. However, : : 


the ‘pottams of the test pits were in general considerably above the | 


elevations of the deepest’ excavations and none of the test pits pene- 
trated to within 5 feet of the lowest elevation of the excavation in the 


outlet. works conduit or to within 12 feet of the elevations of the exca- 
_ vation for the stilling basin. Of the 8 test pits closest to the outlet 


_ works and stilling basin, Test Pit 8 ended 5 feet, Test Pit 11 ended 17 


. feet, and Test Pit 12 ended 21 feet higher than ‘pequired excavation.* 


The logs of exploration were subdivided into layers of material, ~ 


= varying from one layer in the case of Test Pit 11 to four layers in the 


case of. Test Pits 2, 4 and 5, although sometimes two layers would 


show very similar material. In general, the logs of exploration ~~~ 

Showed that, except in the case of Test Pit 11, the topmost layer con- ~~ 

sisted of pumice, which was underlain by soft material deposited by. 
glacial or torrential action’ Beginning at an average depth of 6 


feet, the logs of exploration showed the presence of hard material but, 


a in the case of Test Pit 11, the hard material was shown at ground ; ee 


f. surface and in the case of Test Pits 10 and 12 the hard material was ~~ . : : 
“= reported to begin: only. 3 feet below the ground . surface. Hard ~~ 
. material was shown. in no less than'seven ofthe nine test pits but it 


‘was variously characterized. The logs of Test. Pits. 8, 4. and 6 in-’~ 


eluded the: characterization “fines, hard,” and the log of Test, Pit:5: 008062. 
included the characterization. “fines, fairly hard.” ¢ ‘The logs: of Test: 2 
- Pit-11 characterized the material simply as.“hard,” while those for 
~ Test Pits 10 and 12 characterized the material not: only as “hard” but: 
also-as “indurated.” ne ‘The logs of all but' two of.the test pits also indi- 


‘4 See par. 6 of the fnaings of fact aed decision of the contracting officer, dated Tiny eS ee 
Qe 1957. - 


5 This was indicated in the case of all ihe logs by stich ‘characterization as “angular. to yee 


rounded” or “angular to subrounded,” or as “subangular” or “‘subrounded.”. 


... '%According-'to. the. geological - testimony, . this: characterization would indicate. that tie . 
' material was compacted: 


_ 7 Webster’s New International Dictionary - (2d. ed., 1952). ‘acdinies. “indurated rock’? agit: ; 


- “A. roek. hardened by the action of: heat, -pressure,: or cementation” cbut. the two. geologists . 
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: cated fi presence of boulders which, in the case of Test, Pits 10 and 
12, were shown at the ground surface, or of gravel j in ‘such large sizes — 
as would commonly be referred to ‘as boulders, and in some instances 
noted that the boulders became. more numerous’as the pit went deeper. 
sa The water level was shown only on the log of Test Pit 11. 
ce Contract. Drawing 806-D-16 also recorded the logs of exploration. 
- for 6.auger holes, which were dug \ with a 4-inch earth auger and which — 
- penetrated to depths from 6 to 8 feet. The logs noted for the most part 
only pumice and some small gravel and contained no characterizations 


_. of the hardness or softness of the material found. The location of the 


_ auger holes. was confined to the area to be excavated for spillway pur- 
~ “poses, which they were designed to test. As the record shows affirma- 


-.. tively, . moreover, that no hard. material was. actually encountered i ine 
excavation for the spillway, no significance can properly be attached 


to the. logs of the auger holes. The design of the spillway itself, which 
was to be an open cut lined with riprap, was some indication that hard 


es material would be encountered at approximately the designed eleva- 


tion of the bottom grade of the spillway cut, since the engineering 
testimony is to the effect that the . design would not otherwise have been 
practical. : 

_ The drawings 5156 aietaaen eae 806-D-7, entitled “General 
- Plan and Sections,” which included a “Profile On Axis of Dam.” This 


<, indicated that the materials consisted of clay, silt, sand, gravel and 


cobbles covered by a layer of pumice.. It should be noted. that this 


profile: named the: materials. without atempang to describe: their 


a qualities, : 

~ Apart from a: Declociet: A. O. Bartell, who testified on 7 behalf of the 

- appellant, its principal. witness: was John Kovtynovich, a partner in \ 

© the joint venture which performed the contract. He testified that he 

- “picked around a little bit” (Tr., p. 9) along the stream banks with 
_ a geologist’s pick and.a harid shovel and that a superficial examination 

seemed to indicate that the material consisted more or less: of loose’ 


va sand and gravel, with a few boulders near the surface which could be 


very’ readily excavated without too much trouble. He derived pretty 
-. much the same impression from the logs of exploration and the profile ~ 
of the axis of the dam.- The test pits shown on the contract drawings 


oe : .. chad been filled up,* but Kovtynovich testified that he concluded:from 


an examination of the logs of the test pits that there was probably. % 


“ who testified at the hearing drew a distinction between induration and cainentatiod, They: 


_agreed, however, that: indurated: material would necessarily -be-a hard material. The ge- 
-. Ological testimony also indicates that cementation is a widespread. phenomenon that _ 
usudlly-oceurs at water level in glacial or- torrential, as well as other: deposits, Bo 
' - 8 This was necessitated. by: the fact that the test pits had been. dug-in a resort area. 
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: tae ora seam of lord material running from: Test Pit 10, to. Test Pit. . 
12, which were directly opposite each. other across the stream bed. 


_. He also-testified that he looked:up the. word “indurated” in the:dic-. 


- tionary and found-that it meant “hardened,” and. that although the 200" 
-. word. “boulders”. did not. appear on the profile drawing, that he an-- 
_. ticipated: encountering boulders.. Kovtynovich’s favorable impres- ~ 

sions of the prospective excavation, based on the:logs of exploration, - 
and his superficial probing of the material along the stream banks 
were no doubt responsible for the even more superficial examination. = 
~ which he made of the conditions which might in general. affect:the 
: performance of the work. He did, indeed, visit the site of the work 


in the fall of 1954 three times—the last two times accompanied by 


~ Sig.Moe, an officer of the Inter-City Sand & Gravel Co.—but during. — es 
his visits, he seems to have avoided any sources of information which. OE 


might contradict the favorable impressions he had already formed:. 


_ , Although Kovtynovich was aware of the notice in the Invitation for: oe : ; 
- Bids to the effect that. prospective bidders should arrange to consult... 


with Construction Engineer Taylor, he neglected to do-so. In fact, 


- he failed to contact any Bureau representative at all. Although he. =e : 
also knew. that there. had been previous excavation in the channels, = 
he failed to inquire about who had performed this excavation, or who 


owned. the facility, and he conceded. that he could. easily. have ascer=. ° 


tained who owned the facility. Hehad'an old friend, Perry, the local : eS 
watermaster, whom he had known for at least.38 years, but-although.- _~ | 
he talked to him for a. considerable time,.he was careful to refrain.::  ~ 


_ from putting to his old friend any question which: might have dis- * 
--turbed his confidence. He carefully.confined the conversation to the _ 
_ Sphere of the. watermaster’s official competence. The record shows | 


that if he had questioned Perry about the nature of the material the ~~ 

--watermaster would have told him that he could expect to encounter = 
“hard, material, for he knew that such material had been encountered. = |. 
in a prior re-excavation of the inlet channel. Moreover, the conversa- eo 
tion between Koviynovich and Perry may have occurred after the: ~ 
- award of the contract... The only person to whom Kovtynovich talked. 
about. geological conditions in the area was a local service station... ~ 
operator, who would hardly be the sort of informant. who would know: 


: anything useful. 


- The testimony ap the Government witnesses, ae included J ohi Pp. = eae 
| Vertrees, the project construction engineer and Clifford J..Okeson, = 


the Bureaw’s regional. geologist, shows, moreover, that.a more adequate 


| site miveetear ony would have warned the contractor of the Sener ace ees 
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| which it would: ehaountat, Okeson, who: had visited the. site | of the. ; 

- work in October of 1952, then’ saw for a distance of 300 feet, the bluffs — 
of the inlet channel, which had been re-excavated, and from the steep: 
banks of the channel it could be inferred that the subsurface material — 


is would be hard. Moreover, when he dug into the inlet channel for . 
~ only a foot or so, he found the. material to be “very well bound. _ 


together” and “hard to dig” (Tr., p. 342). Indeed, there were places | 


' where he could see the hard material. on the bluffs without. digging. 


~- Vertrees testified that- when the slope of the inlet channel was laid 
back in actual excavation and penetrated to a depth of only about a - 
foot and a half or 2 feet, the material found was substantially as 
"hard as it was in the deeper portions of the excavation. Kovtynovich - 
himself, who picked around only in the downstream ,channel, 
‘attempted to excuse his failure to dig in the slopes of the upstream 


... channel because of the presence of the water but the record shows that 


- the water level i in the upstream channel was more than two and one- 
half feet lower in 1954 than it had been in 1952 when Okeson had. 
visited the site. If Kovtynovich had talked to:Okeson, he mene have 
-Jearned that the hard material was present. ne 

. Kovtynovich testified also with respect to the difficulties sic Gunes 7 

in actual excavation. It ‘seems that after removing without trouble 
~ the pumice, layer, which extended to a depth of 4 or 5 feet, and the | 
- boulders it contained, and then some sand, gravel, and wobbles, the — 

workmen ran into ‘streaks of hard material. Kovtynovich testified 


‘ -that there were boulders and cobbles nested in pockets, which “would . 


- lay there just like powdered lead” (Tr., p. 18) and be difficult to’ dig. - ‘ 


“As the work progressed, a cemented type of orange material was also 
encountered, and the material became increasingly hard. Sometimes ° 


-- the material was so tight that it was difficult, to remove even with NG 


~ -a power shovel on one side and a tractor on the other; some of the ma- 
terial was beaten out with a shovel, a cat: equipped with a- ripper,. 


- and a dozer; and in some instances in the cutoff trenches: the! ma-. 


terial was: broken up by jackhammers, supplemented by the use 


of drift picks, and then loaded by hand into a half-yard clam bucket. — 
The same methods were used to remove the orange-cemented material. © 


-as to remove the other hard maine and. the worl: was done at aD: 2 


: proximately the same rate. A 
_ » Apart from testifying that the material pean Sroprendvely: 
“Charder’ as the depth of the excavation increased, ‘Kovtynovich was 
rather vague, however, ‘with respect to identifying the precise loca-. 


Me: tions and elevations at ese the aed material was encountered, sas 
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te cially 3 in, velation, to tlie’ test pits. While the record ahoies: that toe ae Ay 
- than half of the-hard material was on. the. average in the upper 7 


“feet. of excavation, it is not possible to determine whether most of it: 


was in the upper or lower part of this penetration. The latter may i 7 ; . 
well have been the:case.-. Indeed, this would be more: consistent with: ss 2 


_. Kovtynovich’s testimony that the hard material was not encountered. 3 


until the top.pumice layer of 4 or 5 feet had been removed.. Kovtyno- — ee 


- vich did locate, however, the orange-cemented material, which, he 


__testified, was encountered in a seam 2. feet wide that ran pareicl to. a 


the conduit and the inlet. works of the structure at Elevation 4,825, 


which was considerably below the depth to-which any of the test-pits, me 


am except possibly. the most distant Test. Pit 8, penetrated. Some more. 
details concerning the location of the hard material were supplied 


by Vertrees. Remarkably enough, in cross-examining him, the ap- °. 


- pellant seemed to be attempting to prove that the material was soft 
~ down to a depth of 10 to 12 feet! However, Vertrees would agree 


that this was true only in some places. Vertrees, who also gave con- » ‘ AES 


siderable testimony with respect to the location of the test pits in. 
“ relation to the excavation, testified. that although the test pits ad- 


joined the areas of excavation, there was no excavation at ‘the test: pits — 


_ themselves: Moreover, he also testified that there had been no ex-> — 
cavation at all in the area of Test Pits 3 and 6, and pointed out also 


~~ that Test Pit 83 was up a hillside. Walters, the regional engineer of - “dele 


the Bureau of Reclamation, who also testified at the hearing, and — a 


“who had also had training in geology, did not regard the test pits: as: 
‘close. Thus, he testified: “They were in the vicinity. There were. 
none close right in the area. They were in the vicinity” (Tr., p. 266). 
* The testimony of the appellant’s geologist, Bartell, who was not a ~ 


“civil, engineer, and freely conceded that he knew nothing about the. 
construction of dams, can be accepted.only in part and with con- ~~ * 


siderable reservations, for it manifests a considerable degree of con- 
fusion and: contradiction on his part. For instance, although the 


drawing containing the logs of exploration plainly indicated that the _ : 7 


test. pits had been excavated by dragline, he testified that he lad 


_ assumed that the test pits had not penetrated the grade of excavation =” 
because, having been dug by hand, the digging had-got toohard.: He ©. °. 
also ‘persistently failed to- distinguish between the test pits. and the 

auger holes, referring in his testimony to the 15 test pits or test holes, 4 


_. although there were only 9.test pits and 6 auger holes. This usage 
‘of his contributed, moreover, to his. erroneous estimate of the amount 


of hard material which the appellant should have expected to m- 
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oe ~-eounter, Be: attached importance to. only two of the test pits—Test. a 
wut “Pits 10 and 12 which characterized the material ‘as: “indurated”—and. 
quite: ‘unreasonably attached no importance to the characterization of | 


the material as “hard” in many of the other logs, although on. cross- 


examination he conceded that the characterization “fines, hard,” which. _ 


also appeared in several of the logs would indicate that the material 


".- -was compacted, the very condition of which the ‘appellant complains: 


~ most. Bartell’s failure to realize that the test pits and the auger holes. 
were not the same led him to give it as his opinion that the appellant — 


~~ should have expected only two-fifteenths of the material to be hard.. 
a “However, ‘if the fraction two-ninths is applied, as it should be, to 


_ the 28,294 cubic yards actually excavated, on the basis of Bartell’s 


Se own reasoning the appellant should have expected to encounter no less. 


than 6,272 cubic yards of indurated material. This would be over- 
41 percent of the total amount of 15,200 cubic yards of hard material 
that was actually encountered. . If Bartell had taken into considera- | 
tion, as he obviously should have, the other logs which showed hard 
material close to the surface, his estimate should have mounted. se 
_~ Bartell ‘manifested the greatest faith in the logs of exploration, 
-and this led him to testify that he would have accepted what the logs | 
showed, and done no digging of his own, although. the appellant had 
done some digging of its own. .This faith appears to have rested on. ~ 
_ his great confidence in the ability of the Bureau geologists whom he 
described as “men of good reputation”:and as “men of high caliber.” 


- Nevertheless, as he was.pressed about.the completeness and adequacy 


of the logs, he gave testimony which wholly contradicted his con- _ 
fidence in the Government geologists, and his faith in the logs them- 
selves." He could not explain why the logs did not go deeper, and 
began:to wonder about this. He also began to complain that the logs: 


Pe did not..go. down. deep enough, nor:show where the waterline was. 


He even remarked, “I would expect them to get. the test pits down to: 
where the contractor had to go.” He followed this with the further 
remark: “I-certainly would have: put one of the-holes to the depth - 
the excavation was intended. Maybe they. just picked a soft place 
to dig. You know that. has happened.” Apparently, he overlooked 
the rather obvious fact that the test. pits could not be dug into the: 
existing structures. In intimating that the geologists had picked.asoft: 


* . place to dig, he contradicted his prior declaration: that aney. were men: aoe 
of high caliber. . 


In fact, Bartell made a number of highly. eouificant naaiitotis = 2% 
perhaps’ wnwittinely—which: clearly negatived: his own faith in the 
logs of exploration. He admitted that if a contractor did not have - 
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data fe to what ‘ay below the test pits-wvhich 9 was s precisely the situ- ae 


pid: a tool's amount? (Tr., A Dp. 152) ; “thak,, if by digging : a. foot: ¢ or two 
‘into'the existing cuts, hard material could be found—again this was. 

_ precisely the. situation in the present: case—the contractor’s bid should. 2 1. 

have been much higher; that a dam could not be put down on glacial - 


- material, and that if a dam had stood on the site for 30 years and had 
not leaked, it might indicate that the material was “tight”; and, finally 








that it. would have been: a questionable design to rest a DEP spillway age ce 


on pumice material. 


"Moreover, Bartell. testified, significantly, that ae area, of the job site a ee = 
was a glacial deposit, and that in such areas the formations Are SO. 28 See 
random that one could expect to find virtually any kind of material. In 


areas of glacial or torrential deposits, | he testified : “there was no.order” 
_ (Tr., p. 187) ; “you ¢ could find almost anything”; the material “could 


be hard and it could be soft”; it could be cemented or not cemented;. . sae 
he admitted that even pumice. “oatarial, which the logs of er lorition oe ese 
uniformly showed to be at and below the surface, could pe amas een 


at lower elevations. 


Bartell also testified, | to be sure, that he would not have expected ee Baas 


‘the indurated material to have been “so widespread” as to constitute 
two-fifteenths of the. material but this qualification: does not weaken ~. 





very much the force of his views with respect to the random character ~ - a ote 
~ of the geological formation, or help to determine precisely how wide-. 
spread the hard material could have been. expected to be. The qualifi- -. 
cation is, indeed, only another example of Bartell’s contradictions. He =. 
should not haye put so miuch faith in the. logs of exploration, if thes ey 


formations were so. random, and if they were random, a particular 


\: kind of material might be widespread. Actually, Bartell’s qualifica- : 


‘tion was based on what the test holes showed rather than on the proba- wat 
bilities with respect to the glacial material itself. 


Clause 4 of the General Provisions of the contract provided. for the oe 
making of an equitable adjustment (which might be upward or down- oy ee 
i ward); | in the contract price, whenever the contractor encountered (1). = * 


“subsurface or latent physical conditions at the site differing materially : 


-.. from those indicated in this contract”, (the. first category), OF (2) ras re 
“unknown physical conditions:at:the site, of an unusual nature, differ- me Re 
ing materially from those. ordinarily enidountered and generally ; recs 
* ognized: as.inhering in work of: the. character proce for: i in this ne 


contract” (the second’ pea athe 
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“The Board 3 is of ihe opinion ‘that the. ‘appellant fas not carried tie 
burden of proving that it encountered a changed condition in either 
the first or the second category of the “changed conditions” clause. 
Tho Board has said'that the first category comprises “misrepresented 


is conditions, while the second comprises unexpected conditions.” ® 





aes IG find 4 first category changed condition, it is necessary to conclude ~ 
_ that’ the specifications contained an “unqualified representation.” 2 
_ Against such a representation, there cannot prevail: caveatory provi-. 
sions of the specifications, such as those requiring the contractor to. 
visit and inspect the site and warning him to make his own estimate of 
the conditions ‘involved in the work to be undertaken, including the - 
character of the material which may be encountered in excavation. 

_ This is so because the contractor has a right to rely upon a representa-_ 
~. tion that is unqualified. This reliance would clearly be without limita- 
tion in any case in which the specifications did not provide for a site 
investigation. But since such a provision is usually included in Gov- 

ernment construction contracts, even in cases in which unqualified rep- 
_-resentations have been made, some effect must be given to the require- 
ment. This presumably is the basis for requiring the contractor to show 
that he has made an adequate site investigation even in cases coming 
"within the: purview of the first category of the. “changed conditions” 
oe clause, 1 unless indeed. the representation is of such a nature that a site 
"investigation would have been completely pointless. If-a condition is 
‘readily discoverable by an examination of the site, however, the con- 
tractor can hardly claim that he was actually misled to his detriment:?- 
~. Tt would seem to the Board , however, that even though a:site inyestiga- 


~~. tion is ordinarily : necessary even in first. category cases, the standard 


of adequacy in conducting the investigation might. well be less, rigorous oe 


. in first than in second category cases. 


‘The Board has not usually regarded logs of exploration as-unquali- _ 
fied representations of. what will be found in actual excavation: » It 
has tended.to view investigations of subsurface material merely as 
8 Reid Contracting Company, Inc., 65 LD. 500, 519 (1958); — a | 


__ © Hirsch y.. United States, 94 Ct. Cl. 602, 637 (1941). ‘ 
\ Dethe problem: of whether a site investigation is” Recessary in first: Category: cases is not ae 


often -clearly. discussed in ‘the cases because they. do not always wake sharp. distinctions be- | ae 


“tween first and: second category. cases. The following are some Court of Claims cases which . 
appear to. be in first category and-in which the necessity ofa site investigation was never- 


°°” theless. assumed, Blauner Constriction Co. v. United States, 94 Ct. Cl. 503 (1941) ; John 





| K. Ruff v. United States, 96 Ct. Cl. 148 (1942) ; Walsh Brothers v. United States, 107 Ct. 


Cl: 627. (1947)i; General: Casualty Co. Vv. United States, 130 Ct. Cl, 520 (1955) 5 cert. denied - 


°349-U.8..988 ; Puget ‘Sound Bridge, Dredging Co. vo United. States, 131 Ct. Cl. 490 (1955). 
‘32 See, for instance, ‘Midland Land & Improvement Co, v. United States,. 58, Ct: ie So 


688 (1924). 
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ggimap ing operations, 18 This is not to say,. however, that “loos of sh 


exploration can .never . be regarded as ‘definite representations. 


Whether they are must depend, however, upon the circumstances of — 


- each case ** which should include, for example, the nature and extent 


_of the site to be explored, the nature of the work to be performed oF Oy 


the facility to be constructed;. and the location, number, and penetra- ae 
tion of the explorations in relation to the actual excavation. 


-.. It seems to the Board that, taking such factors into consideration, ead 
the appellant could not reasonably have relied on the logs of explorax. °°. 3 
tion of the. test pits in the present case when—to. recapitulate—the <0." 
record shows that'(Z) none of the test pits were dug within the actual. .... 
- area of excavation; (2) the test pits.were not in close proximity. too 


the excavation; (3) the elevations at. which the test pits were dug were .. 





generally higher than. the elevations of the excavations and the test: 
pits did not. generally penetrate to the depth of excavation; (4) the. 
significant test pits were too few in number to be adequate or represent: so 

ative; and (5) the test pits were dug i in a a glacial area: where random ae 


formations were to be expected. . 


To the extent that the test pits were, however,. some jidiention of 2 uses e 


the geological conditions in the area, and of the types of material which 7 


_- might be encountered, the Board is satisfied that the appellant did not = 

. encounter. hard material. in materially greater : quantity than could © = ..-. 

‘reasonably have been expected. under the circumstances of the case, and.” e 

_ ‘that it did not encounter, therefore, a changed condition in the second.’ °° ~ 

~ eategory of the “changed conditions” clause. While the hard material - oo 

- Yepresented more than half of the material excavated, a very large 
i quantity of such ‘material.was to be expected... The provision for un--< 


‘classified excavation should in itself have led the appellant to expect’ 


a substantial’ amount of hard material. There were also boulders at. 

the surface—indeed, the ‘appellant. does not even. complain of the’ 185 
eS presence of boulders: per se. The orange-cemented material was not =. | 
in itself unusual; 15 and was, moreover, no more difficult to remove than 


. the other. hard rimtoriak Since most of the test pits indicated the . 


. presence of hard. material: at. various elevations, ineluding i in at: least 20% fs 2 
~ three instances elevations close to the surface of the ground, and were: = pores 
~~ located in a random. geological formation, there is no basis for- ‘saying eee eee 





38 ‘See, for instance, d. ae Terteting é Sons, Inc.; be LD. 466, 488, 493 (1987), 57—2 BCA, oe: 


par. 1539. 


In Qurson Oinatrucson ‘Company, 62 I. D. 311, 321. (1985), the Board recognized the ee 


”, existence of such special elreumstances.. . : 
45 Since the record does not show where the water- table was located there is certainly 
no basis for saying it was-unusual = nt f 
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Boe ‘either that a fame aieune of hard Thatériat: should ‘ie pave ‘been. a 





expected, or that it should not have beén expected:so close to the sur- ~ 
~~ face ofthe ground, even if this be assumed to bea fact. It is the total . 

-. quantity of the hard material, rather than the levels at which it was 
found, that is the important consideration in the present case. As:the - 
Board assumes that the quantity of the hard material was within the 


Aa range of expectation, it cah matter little that most of the hard ma-. 





_ terial may have been in the upper part of the excavation. This cer- 
_ tainly would not'make it either more difficult or expensive to excavate. 

“When it is considered further thatthe record shows that the appellant. 
could have discovered the hard material by digging a foot or so into - 


the banks of stream, and that it would have found such material if its 


‘examination of the site had been more careful, the last prop of the ap- . 
lellant’s ‘case collapses. - Indeed, some of the herd material was in the 
present case so Close to the surface of the ground that it seems almost 


Oy ee ‘paradoxical to speak. of it'as. a subsurface or latent physical condition. 


- . So far as item 1 of the schedule is involved in the changed conditions 
claim, the fact that this was a lump-sum item would be an additional 


a factor militating against the allowance of the claim by reason of the 


: 1,500 cubic yards of hard material encountered... The Court of Claims. 
has emphasized that under .a lump-sum contract: the contractor is re-. 

- quired to do all the excavation that may be necessary, and that re-_ 
covery must be denied unless the ‘Government misrepresented: the — 


Situation, or conditions were discovered which -were unknown to either 


_» patty and could not be ascertained by an examination of the site.’ . 


- Indeed, in its essentials the case in which the court made this po - 


 nouncement bears a strong resemblance to the present case’? 
ae Accordingly, | the changed conditions. claim i is s denied, whether based , 
on item 1, 3,: 4, or 5: of the bidding schedule. 


“Olam No: 2—Fwtra Work ce 


This lai consists of two parts, both of which are: for. the costs 

of performing work not initially contemplated. by the contractor that’ 

 is‘alleged to have been made necessary by unusually severe weather, 

changed conditions, and changes | ordered by the Government. 

- The Government interprets the contiactor’s letter of March 12, — 
| 1997, which sets forth the claims that were to be excepted. from. the i 


18 The « case ‘volved. the donatviretion of a boat office building, and the Government had : 


| dug four test’ pits outside the area of the building site, three of which. showed ledge rock 
‘ at varying depths. When the ‘contractor encountered ledge rock. close. to the surface, of 3 


the ground, it claimed to have been misled by the logs of Salcranom, and filed. a _Shaniged. 
 eonditions aan but the court. denied relief, : . ; ee 1 
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| . Foleiae ‘on 1 comernes of the same. date,. as reserving this ae Guly to eee 
the extent that it is based upon the contention that changed condi- © = 
tions were encountered in the form of unusual weather conditions. = 8 
Certainly, the emphasis in the letter was on changed. conditions; buta =. 


- fair intendment of its language encompasses extra: ork due to changes. 








ordered by the contracting officer.. Indeed, not. only did the letter state 9 
that the contracting officer ordered extra work, but-also Clause 8, the - ae 

“changes” clause, was expressly referred to in the < opening and closing Ai a 
_ phases of the letter.. The Board, therefore, will consider all of the — he re 


- contentions made by the. contractor in connection with this claim. 


“~The Board further: concludes that any failure to submit proper. ae : a : 
notices or protests with respect to either part of: Claim No. 2 was: Cee 


‘waived by reason of the contracting officer having. considered both ~ 


-parts on their merits in his findings of fact and decision. The con-. . ee 


tracting officer did not confine his analysis of the claim. to. the legal 


-issue of whether weather could bea changed condition, but specifically. os 
considered. all of the instructions that are alleged by the contractor:to =~ ° 
have constituted. changes, and specifically ruled that the work per- 

formed in compliance with these instructions was work which formed. ~~ 


a part of the responsibilities of the contractor under the terms of the 
contract. and for. which, therefore, no additional. compensation: was . 


allowable... Failure to protest. or to give notice of claims was not. so | : aude 


much. as mentioned. wf 
oy: ae a 


koa Tho first part of # Claind No. 2 is for work performed. during the | : 
summer of 1955 to meet requirements: for: release: of water for i ee ane: a 


“ ‘tion ‘purposes. 


Paragraph ‘37 of the spetificatius, as amended: be Supplemental: ) ok = 
Notice No. 3, ‘provided that no storage of inflow into the Crescent ~ 


Lake reservoir would be required until April 1, 1955, but'that between 


that date and July 15, 1955, the:contractor should be. prepared to store ee 


inflow to an elevation of 4, 838. It also required the contractor to 


_ provide temporary control works which should be capable-of releasing — oe 


water up to 250 cubic feet per: second if the permanent outlet works. 
were not completed by July 15, 1955. The permanent outlet works 
were not completed by that date, allegedly because of two circum- 





. stances: unusually severe weather during the early months of 1955, - ae 


and the hard material encountered in excavating for the dam. — 
The contractor, in response to the construction engineer’s request of 


June 18, 1955, submitted on July 11, 1955, a plan for a temporary a 


diversion channel: to rs water | ‘from the reservoir for ee 
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dar this plan the silt of the ‘Genital sernotane was to be placed : at o 
elevation 4,831, whereas the sill of the: “permanent. ‘outlet works was - 
~~ to have: been’ at’ elevation 4,821.5. ‘The water level of Crescent Lake 


: : at this time was at elevation 4,836. 


ote Ee: Government does not contest the: eentractey s statement that 
e the diversion channel as proposed would have initially passed 250 -. 
¢f.s., but contends. that as ‘the level of the lake was' drawn down, the 


ae. ‘contractor’ s plan would not have provided a: sustained flow approach- 
ite ing 250 e.f.s. 


. By letters of J uly 12 aad 14, 1955, the contractor was ) dirdoted to 
- tnodify the works it had. proposed; by lowering the sill of the control - 
structure from elevation 4,831 to 4,828.6, and. by deepening the diver- 


~. Sion channel correspondingly.’ The grade so set corresponded approx-. _ 
imately to that of the suggested diversion ‘channel shown on the con- — 


~ tract drawings, and also to that of the inlet channel serving the old. 

“dam. The contractor complied with these Anstructions, but on July 
_ 15, 1955, sent a written protest to the construction engineer stating that. 

the original proposal fulfilled: the contract requirements and that an _- 


>. increase in the cost:of the contract was: being claimed se clause : 


: 3 of the General Provisions. 
- The contractor. was subsequently directed by. letter dated peers 
9, 1955, to alter the intake structure, and cléar out the upstream end 
‘of the diversion channel, so that they would continue to be sufficient — 
to pass 250 «.f.s., “notwithstanding the intervening draw-down of the 
reservoir. Pursuant to this directive, the. contractor removed the 
. center pier and part of the side walls of the control.structure in order 
to facilitate the flow of water through that structure. On August 10, 
1955, the contractor made a written protest tothe construction en- 
gineer against the order of the preceding day. A few weeks later, 
- at the request of the watermaster and the Deschutes County Municipal 
Ee Improvement District, which obtained water for irrigation purposes 
from Crescent Lake, the contractor removed some material from the 
intake channel, thereby slightly i increasing the flow. : 

~. One:contention of the contractor is that exceptionally cold. weather — 


ee ad heavy snow during the late winter and early spring of 1955 con- 


stituted a changed condition, and that. this condition was a cause of. 
the failure to. complete the permanent outlet works by July 15, 1955, 


ee and, therefore, a catise’ of the expenditures incurred. by the contractor 


_. in connection with the provision of the temporary control works. 

_-. Jt is, however, very well established that unusual weather is not a 
; changed condition within the meaning of either of the two categories 
of such conditions for which relief is provided in clause 4 of the © 
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ie contract. ne While soml for the contractor ocntanda: that this yale = po: : 
: thas been abrogated or modified by John ALF: ohnson Contracting Corp... 


v. United States, 182 Ct. Cl. 645 (1955), it is clear.from a reading of” 


the opinion and findings of the court that the matters which cwere ae ae 


~ there held to be changed conditions were certain: identifiable prop- Paes 


-- erties of the-.soil at the job site, rather than any abnormalities of the | ESE oe 
weather. Delays due to unusual weather are excusable. under the rrctin. os 
form of contract. here involved. but,.as the contract does not. contain ae 
specific language allowing damages for such delays, a contractor, even: 
ifthe suffers damages as a result of such.delays, is entitled only to the - 
relief of an extension of time corresponding to the period of the delay. ~ 


Hence, the Board affirms the decision of the contracting officer that - 


: Ce is unnecessary to determine. whether. the delay. in completion of the | oe : es 


outlet works was caused by unusually severe weather. 


Another contention of the contractor is that the hard material se 

_ encountered in the excavations was a cause of the failure to complete gee 
. the outlet works by July 15, 1955, and, therefore, a cause of the ex- ©.” 
-- penditures incurred in connection with the diversion channel and other. 
_. temporary works: The Board’s conclusion that the contractor didnot 


encounter a changed condition is in itself sufficient to dispose of the = 


~ contention. ee 

 Astill further contention is that paragraph. 37 of the specifications ee 

‘merely required diversion works that were capable of passing 950. fos 
e.f.s. when the reservoir elevation was at elevation 4,838, or, at most,  - © 


oe 1318 (1957). 


that were capable of passing 250 c.f.s. at the reservoir elevation exist 


ing when the works were built, that is, elevation 4,836, and did not’ oe 


impose the obligation of providing works that would be capable of | 


7 maintaining | a flow of that quantity as the summer Graw-down of aes 


the reservoir for irrigation progressed. 
The Board is convinced, however, that the natural meaning of the . 
contract provisions on this subject is that the temporary works were - 


to be capable of passing 250 :e.f.s. at all times when the water level : es me 
. of the reservoir was such as to admit of that.quantity of water being — 


passed through a diversion channel having, at.the very least, control- - 
ling elevations no higher than those of the suggested. shennel shown | 


by the drawings and of the inlet channel to the old dam. As the | 


» .need for water. during the irrigation season is a- continuing one, it 


would ben quite illogical to conclude that the adequacy of the capacity pt de 


pe. NE Arundel. Corp. ‘y. United States, 103 Ct. cl. 688, 711-12 (1945), cert. dented 326 U. S. tee: 


752, rehearing denied 326 U.S. 808 - (t989)-5 ocnehe: ASBCA No. 3168, 57-1 ace par. 
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ee OF the ae leuld ke determined solely by potanarioe to their capacity 2 

“> as of the time when: water. was first released through them. 

..~. -Itis apparent from the evidence that the plan of diversion proposed - 
aes by the contractor on J uly 11, 1955, was insufficient to comply with © 


the contract provisions, as thus consteabas “It is equally apparent. 
from the evidence that the’ directions contained: in the construction... 
engineer’s letters of July 12 and 14, 1955, were a reasonable exercise 
. of the authority of the Govarniiint to requiré compliance with those 


.-. provisions. Nor does it appear that the subsequent directions with 


_ respect to channel clearing called for work that: was in excess of what: 
_», the contract required, since paragraph 37 of the specifications expressly | 
| imposed. upon the contractor the duty not merely to construct, but 
_ also to maintain, the diversion channel. As for the alteration of the 
intake structure, the reasonableness of the instructions contained in - 
the construction engineer’s letter of August 9, 1955, would seem to 
turn, in the circumstances here presented, upon whether the cost of 
erecting at the outset a structure with an opening of the dimensions — 
ultimately provided would have been less than was incurred. in ' 


‘eee initially erecting and. subsequently altering: the structure actually 
~~ constructed. -Presuinably because of the stipulation entered into by 


_ the parties, no evidence as to these elements of cost was adduced at the 
hearing. The contracting officer should, therefore, make a determina- 
. tion on this point and allow the contractor an equitable adjustment - 
if, in fact, the latter’s costs were increased by reason of the failure 
. to require the larger opening at the time when the intake structure . 


was being built. 


roe 7 7 theretor be denied. 


Apart from the matter last ‘igntionsd: there is no basis for a finding © 
‘that extra work was demanded of the contractor in connection with. 
the construction and maintenance of the temporary control works. 
Subject to the determination to be made by the contracting officer 
~ concerning the alteration of the control structure, Claim No. 24 must, 


The’ “second part of Claim No.2 is for work performed during the 





latter part of 1955 and the early months of 1956 in order to provide. . 


winter storage and take care of thespring runoff. 

_. Excessively rainy weather during the fall of: 1955. necessitated 
deterent of the completion of the contract work until-the next. 
spring. When it became apparent that operations would have to be 


suspended for the: winter, the construction engineer gave the con- 


tractor verbal instructions as to the handling of the Crescent Lake 
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reservoir n dueing the anlorvening months. ‘These casernstione were » to ey 
the effect that. the contractor should provide for storage of. swater-in' ° 
_ the reservoir up to an elevation approaching 4,846, either by inereas- 
ing the’ height of the temporary. cofferdam previously constructed by yee 
the contractor or by increasing the height of the upstream edge of 
the partially’ completed embankment. of the permanent dam. ‘The . 


construction engineer testified that he made these proposals in. order 


~ to.conserve the winter flows for. subsequent: irrigation use, and Kov- 
_ tynovich. testified that the construction engineer: advised him that the. aes. 
irrigation district: was. s entitled to: all the: water that could be obtained: a 


by storage methods. 


- The contractor ola aie preferrsd: to yeas ae wititer. oss : e hg 
through the permanent outlet: works which,-by this time, had been 


largely completed, or, atleast, to have held.the reservoir at its then — 


existing. level. .. However, in view, of. the instructions it had been — 
given, it elected to, and did, build the cofferdam to the. height desired 
by the construction engineer. No protest concerning this matter was 


made in writing, or brought to the attention of the contracting officer,“ 
until several months later. ~ 


As the winter progressed it became eadent that: there. was ‘substan- — 


. -tial danger. of the. cofferdam being overtopped, or of. its spillway. 
being eroded. ‘The construction engineer warned. the contractor by.a. 
letter dated. Je anuary: 18, 1956, that the reservoir was filling more rap- 
idly than. normal, that. ‘failure: of the works. would result in damage 


to the uncompleted dam ‘and possibly to private property downstream, ; 
and that the contractor was responsible for preventing damage to. = 
persons and property. .By telephone conversations on March 2 and’ ese 


‘March 16, 1956, which were. confirmed by, letters of the same dates, 


- the contractor. was warned. again of. the possibility of such damage. é a 


‘As a-result of these communications and a written warning from 


the attorneys for the. irrigation district, dated March 7, 1956, the Z 7 ease 
contractor placed two 48-inch culverts through the cofferdam and took: ok 
certain other protective measures.: - Immediately. after installation of-=“. 


_ the culverts, the contractor. informed the Government by a letter dated. . 
April 3,.1956, that it was entitled to additional compensation: for-so | 


~~ doing because the cofferdam and other temporary works, as originally - 
built; would have been capable of handling all water. which, could be = 
‘reasonably anticipated during. the winter and. spring months but for -.. * 
the requirement that as much water as possible be conserved for. the: "303 


.. irrigation. district. - After receiving nother warning letter,. ‘dated ae 


May 29, 1956, in which the construction engineer asked that temporary 
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4 means i improvised for operating the gated of the permanent vie 


‘works to control the flow in case of a cofferdam break, the contractor ; 


- by letters of June 2, 1956, claimed additional compensation for build- 
_. Ing up a section of the permanent dam, tying off the four upstream — 
outlet gates so that. they could pe closed, ‘and 1 installing ey, 


fish screens. 
The record clearly shows, a the contractor. admits, that i in the - 


Be spring of 1956 there was a serious danger of damage from floods when 
' the Government ordered the installation of the two 48-inch culverts. 


-. Jf the cofferdam had‘ been washed away, escaping water :from 
Crescent: Lake might have damaged the partially completed dam, and 


washed out or otherwise damaged private property, mcluens 2 a rail- 


a road track approximately a mile downstream. . 


Clause 11 of the General: Provisions described the general respon- 


- sibilities of the contractor in this connection ‘as follows: 


* #-*® He ‘shall be responsible for all” damages to persons or property’ that... 
‘occur as a result of his fault or. negligence i in connection. with the prosecution of 


“the work. He shall also be responsible for. all material delivered and work 


ee performed until completion and final: acceptance, except for any. completed unit : 


- thereof which theretofore may have been finally accepted. Upon completion’ of 


t 


the contract,. or final acceptance of any: comuiered unit thereof, the work ‘shall 


7 be delivered complete and undamaged. - 


_ Paragraph 87 of the ‘specifications, as aided by Bapalseital 


ae No. 8, contained detailed requirements concerning the diversion 
‘and care of the stream. during construction. It provided that the 
-contractor should construct and maintain all necessary cofferdams, 


channels, control works, and other: temporary diversion: and _pro- 
tective works, and should be responsible for any damage to the © 


| foundations’ or other parts of the work caused. by floods,' water, or 


- failure of any part of the diversion or protective works. It stated 


that the contractor’s plan for the diversion and care of the stream - 
- . during construction should be subject to the approval ‘of the con- 
. tracting officer, but that nothing in the paragraph should relieve the 


contractor from full responsibility for the adequacy of the diversion, 


a “control, ‘and protective works. With respect to temporary storage, 
At included, in addition to the provisions mentioned in the discussion _ 
~ of Claim No. 2A, a provision that “the maximum elevation permitted — 


- for storage of water behind the contractor’s cofferdam will be 4,840.” — 





_ It further specified that: “After completion of the outlet works, re- ; ms 
. lease of water from the reservoir shall be as directed’ by the con- 


tracting officer.” The outlet works, however, were not to be deemed — 
madly for such use” until, anne: other things, the dam embaninment, 
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| ne ‘Deen! eouipletod to: an. ‘elevation that would pesrent it. baron being a WEES 


“overtopped, as determined by the contracting officer. 


_. From a consideration of the contractual provisions as*a whole, the : ae 
Board has concluded that they imposed upon the contractor the obli- © 
‘gation to store water during ° the winter shut-down of operations only 


to the extent that such storage could be accomplished: through the. 


-use of the permanent.dam and its appurtenant works in their then ~ 
state of completion, but that if these works were inadequate to provide. 
storage up to elevation 4,838 the contractor was further obligated to ae 
provide temporary. facilities for the storage, up to that elevation, of ~ =.=” 
_ inflows occurring on or after April 1, 1956.. The Board believes that. 


' this interpretation properly applies the terms of the contract, whem 


read in light of the understanding of its purposes which the ‘parties » 


- must. be deemed to have had at the time of its execution, to the water 


storage problems created by the unexpected adversity of the “weather. 


and the consequent prolongation. of the work long. beyond the. time 
for which provision was.made in the specifications.”*. 


It follows that neither of the alternatives. relating to winter eee ee 


proposed by the construction engineer in the fall of 1955 was compat: 


ible with the terms of the contract, and that the instructions given the, — | 7 
contractor to. adopt one or the other of them constituted a change in the. 


specifications for which the contractor is entitled-under clause 3 to am 
equitable adjustment. 12 The record shows, furthermore, that to a. 
-substantial degree the protective and control measures taken in the 


spring of 1956 were measures that became necessary ‘only because : 


\. 


winter storage was not confined within the limits of the storage require- as 


ments of the contract, as above. construed. These later measures to 


the extent that they became necessary solely by reason of the: original = 


instructions to. provide storage in excess of those limits are measures. 


- properly attributable to such change and, therefore, measures to which ©. 
the equitable adjustment should extend. Pursuant to the stipulation 
of the parties, the particular measures that meet this test and the ~ 
_ amount of the equitable adjustment to be made are to be determined = 
by the contracting officer, subject to appeal to the Board i in accord~ ale : 


ance with the “disputes” clause of the contract. fs 
- On the other hand, insofar as. the measures. taken pursuant to the 


series of warning letters mentioned above were measures that would. — 
have been necessary, in order to avert the threat. of flood damage orto. . 
discharge other obligations imposed by the contract, even if no change ae 


18-‘See Phoenia Bridge Co. y. United States, 211 v: $. 188 (1908). 


49 The Government makes no contention that the construction engineer lacked authority 


to order une change. ; 
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¥f had tec made ti in the storage requiremaiite: of tha: sorbet. it is 3 lon.” 
that the contractor has no allowable claim. Nor does it appear that. 


> the provision of temporai’y fish screens could itself serve as a basis for 


the allowance of additional’ compensation, since the general require- _ 


ee - “ment for protective works in paragraph 37 of the specifications i is broad. 
; enough to encompass reasonable measures for the protection of the fish 


resources of the reservoir and stream. 
~The parties agree that unusually heavy snow falls: resulted in an 
abnormal inflow of water into the reservoir during the early months 


of 1956. Lhe unusualness of the:condition, however, does not afféct — 


the respective rights of the parties, as just explained, for the contractor 
in entering into the contract assumed the risk that adverse weather 


be ‘might affect the cost of performing the work requirements as originally 


' specified,?? and the Government in exercising its authority to order a | 


_ change assumed the risk that adverse weather might affect the cost of 


performing the work requirements as enlarged by such’ change.” 
Hence, in determining the extent to which the costs ‘actually incurred 
' by the contractor were or were not costs that had to be incurred: solely 
by reason of the change ‘in the storage requirements of the contract, 
any issues as to cause and effect involving weather conditions should 
_ be resolved in'the’same manner as though the conditions actually ex- 
perienced were ones that could reasonably have been anticipated. — 
Claim No. 2B, accordingly, should’ not. eye been demgd:t in its e en- 
S stinety by the = cone ae officer: ; pe ee 


Concuuston. 


~~ ‘Therefore, pursuant to ‘the authority detagaied to the Board of : 
Contract Appeals by the Secretary « of the Interior (sec. 24, Order. No. 


3 _ 2509, as amended; 19 FR. 9428), ‘the findings of fact and ‘decision of. . 





the contracting officer are affirmed, except : as modified, and he i is di- | 
rected to. > proceed | as outlined above, 


| Trovone HL Has, Chairman, a 
. I concur : aoe 
Winter Smaarn: u oiber, 


Board member Hxreerr J. SLaueHTER 
‘dissents from the opinion insofar 
as-it denies the changed condition ae 
claim in its entirety. . oa 


2 De Armas v.. United States, 108 Ct. Cl, 436, 466-68 (1947). 
21 See Hi arding, ASBCA No. 2477 (February 2, 1955). 
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Oil and Gas Leases: Cancellation—0il and Gas Leases: Patented or Entered 
Lands 


An oil and gas lease is properly canceled where the lease was issued on Agia 
~. in an existing settlement claim in Alaska not subject to a mineral reserva- 
tion without notifying the entryman and affording him an opportunity to 
show that the:land was not prospectively valuable for oil or gas and the 
entryman has submitted an acceptable final proof prior to a determination . 

by the. Geological . Survey that the land is pooepectively: valuapie ‘for oil 
and gas, 


APPEAL FROM THE BUREAU OF LAND MANAGEMENT 
L. E. Grammer has appealed to the Secretary of the Interior from 
a decision of the Director, Bureau of Land Management, dated June 
10, 1958, which affirmed a decision of the manager of the Anchorage, 
Alaska, land office, dated July 10; 1956, canceling his oil and gas 
lease, Anchorage 028480, as to approximately 25 acres in conflict with 
a prior homestead ‘settlement claim, Anchorage 027756, for which 
Donald G. Graham filed notice of settlement claim on August 27, 
1954; covering 160 acres of unsurveyed land. No reservation of oil 
. and gas was imposed upon the claim and on x july 12, 1956, Graham 
filed acceptable final proof. | 
The. record shows that the: appellant’s aoncmpelns oil and gas 
lease -offer was filed on November 30, 1954, and a_leasé was isstied 
‘effective as of February 1, 1955. A Geological | Bagvey report of De- . 
cember 5, 1957, states that: 
. At the time the lease was issued.it was not: definitely kiiown that. oil and’ #as 
deposits existed in the Kenai Peninsula and no information was. available con- 
cerning. subsurface structural and stratigraphic conditions. On May: 27, 1955, 
4 the Survey reported that the lands in Homestead Settlement Claim, Azichorage ; 


027756, filed August. 27, 1954, consisting of 160. acres; was. valuable prospectively Mas 
for coal but was without value for other minerals. 


- Th aecordanece’ with. 43 CFR 192. 71, it‘is determined administratively that 


' previous’ to the appeal of August 30, 1956, the land in ‘conflict was not regarded ar 


as prospectively valuable for oil and gas, ‘Therefore no change in classification 
is: warranted and the:-land. was prope. Sty Subject to, > Classification, as not valuable 
‘prospectively for oil and gas at that time:* 


_ Thus, the Geological Survey has detamenied that as of a date after 
Graham, filed final promt the land was not DRURCHeNy, vanwable tor 
oll and. gas. ; 

+ *Not dit’ chronological. order; ee 
‘i By supplemental report, dated’ April 2, 1958, the Geological Survey: ‘reported that the 


lands involved. in this appeal are considered. prospectively valuable for oil and gas. at. the 
‘present time. 
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In his decision ioe Director pointed. out, that the general vie with 
respect to the homestead laws is that the date of filing satisfactory 
final proof, assuming compliance with the other requirements.of those 


laws, is the date of vesting of equitable title in the entryman, and that _ 
after submission of such proof the Government cannot maintain a _ 


contest of the entry because of any subsequent discovery of. mineral 


in the lands based on knowledge: acquired after that date that the 


lands are mineral in character. Solicitor’s opinion, 65 I-D. 89. (1958). 
The Director also pointed out that the Department’s regulation, 


43 CFR 192.71(a), states that an offer for a noncompetitive lease of . 


entered or settled land not impressed with an oil or gas reservation 
will be rejected unless. It is found that the land is prospectively 
valuable for oil and gas... _ 


' The Director concluded that ee as at the time the dppellante | 


oil and:gas lease offer was filed the offer was in conflict with a home- 
stead settlement claim not impressed with an oil and gas reservation, 
and the lands. were not considered to be prospectively valuable for 
oil and gas, and since by the filing of acceptable final proof the entry- 
man has acquired equitable title to the lands, including the oil-and gas 
deposits therein, the oil and gas lease must be canceled: as to any lands 
found to be in conflict with the homestead. entry. The Director also 
stated that: 


Because the ands in both the homestead Deed and. the oil- and gas lease are. 


‘unsurveyed, it is impossible to determine the exact area of conflict. However, 
the. Operations Supervisor for -Anchorage has advised that actual surveying of 
the homestead is scheduled for the 1958 field season. Accordingly, when this 
decision becomes final the case will be remanded to the Land. Office with instruc- 


tions that after the lands have been surveyed, the lease . will ‘be amended to:: 


exclude any, lands: found to be in conflict with the homestead. entry.” 
The pertinent regulation ‘of the | ‘Department, 43. CFR 192. 7 1, 
Provides as follows: — 


(a) “‘Where..an offer is filed: to:lease lands aonconmpedtivels in an entry or 


settlement claim not impressed: with an oil or gas reservation, the offer will be 


rejected. unless it. is found that the land is prospectively valuable for oil-or gas. 


An. offeror ‘for. .a lease for land. already embraced in a- nonmineral entry without - 


a reservation of the mineral, and likewise a nonmineral.entryman or settler 


who is contending that the land is. nonmineral in character should submit. with 


their. respective offer and application, showings. of as complete and accurate -geo- 
_ logie data as may be Erocurable, prefer ‘ably the. aDOrts and opinions of qualified 
_ experts... 

(b) Should: ‘the land ‘be found to be prospectively valuable for oil or gas; the 


entryman or settler. will be required. to consent to a reservation ‘of the oil: and ; 
gas to.the United States or to contest the mineral finding. If he ‘does neither, : 


“Since the Director’s decision the homestead claim hag been surveyed, the survey being - 


approved on April 9,.1959. ‘The survey shows a conflict with the appellant’s lease of ap- 
proximately 1444 acres instead of 25 acres. The appellant’s lease covered 2,560 acres when 
issued. ; : 


21}... 4... SL, E., GRAMMER- nak eR tie 203. 
May 4, 1959 : 


ihe ee will: be sn eaien or his settlement rights denied. If he consents, or: 
contests the finding or is unsuccessful, a-lease will be granted to the’ offeror; 

unless, the entryman or: settler has a preference right, but if the entryman or 
settler prevails in a contest, the offer will be rej jected.- . 

_ Thus the regulation states, first, that an oil and gas offer for jane 
in an unpatented settlement claim not impressed with an oil and gas 
reservation will be rejected if the land is not. prospectively valuable . 
- for oil and gas. Since it has been found that at all times through the. 

filing of final proof the land in the homestead entry’ was not pro- 
spectively valuable for oil and gas, Grammer’s application would have 
been rejected to the extent of the conflict if it had been known. 
George H. Waters et al., A-26936 (August 20, 1954) ; see Bare i 
Coney, A-9T575 (June 93 , 1958). 

Then, if the land is determined to be prospectively valuable for 
oil and gas, the regulation requires that the settler or entryman 
on unsurveyed land not impressed with a mineral reservation bé re- 
quired to consent to a mineral reservation or be allowed an oppor:: 
tunity to show that the land in his claim is nonmineral in. character. 
In other words, there must be notice to the settler that an oil and gas 
lease. offer has been filed for the lands in his entry, and an opportunity 
afforded him to contest the proposed lease if he desires to do sc be- 
~ fore any lease may be issued. An oil and gas lease which is issued. 
without affording the settler such an opportunity is issued in viola- 
_tion of the Department’s regulation. | The courts have held that_a 
departmental regulation has the effect of law. so that the ‘Secretary 
may not isue an oil and. gas lease in violation of his own regulation. 

McKay v. Wahlenmaier, 226 F.2d 85 (C.A.D.C. 1955). 

The appellant argues that the issuance of the oil‘and gas lease to hint 
constituted a determination: that as. of the date the lease was ‘issued 
the lands were prospectively: valuable for oil and gas. - Assuming’ this. 
is so, as has just | been, pointed» ‘out, the regulation requires that, 
where land included i in an offer is determined to be prospectively valu- 
able for oil: and gas, the entryman. be given. an opportunity: to contest | 
the determination. 

‘Therefore; since the procedure. reqitired by ih ‘cited fecaiation was. 
not, followed: prior. to the issuance of the appellant's lease, and, 
if it had been, the lease-would not have issued, the lease was issued j In. 
violation of the Department’s regulation and the settler’ Ss. mente: It is, 

_ therefore, subject to cancellation. | a) 

The normal procedure i in a case such as this ‘would be to rental 
-the case to: the land: office in Anchorage so that eacli. ‘party could be’ 
given. an opportunity to submit geologic data to show that, the lands 
were or were not prospectively: valuable for oil and gas prior to the 
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filing of final proof. However, the record shows that the appellant 

has had the opportunity to submit. data to show that the lands were 

prospectively valuable for oil and gas on that date, and has attempted 

to do so. The data submitted, however, is not sufficient to warrant 

a change in the Geological Survey’ s determination. Therefore, there is 
no reason to remand in this case. 

In summary, it is concluded that aca thé. settlement claimant 
-has filed his final proof the Department 1 is barred from requiring a 
reservation of the minerals in the lands based upon. information 
ascertained thereafter, the appellant’s lease was issued in violation of 
_ the Department’s regulations, and it must be canceled insofar as the 

lease conflicts with the settlement claim. | 
_ Having considered.all of the facts and circumstances, it can only - 
be concluded that-there was no error in the Director’ s decision and 
that the decision should be affirmed. 

. Therefore, pursuant to the authority dalegated to ae Slices = 
the Secretary of the Interior (sec..210.2.2A (4) (a), Departmental Man- 
ual; 24 F.R. 1348), the decision of the Director, Bureau of Land 
Management, is affirmed. | eo . 
a ee _, Evuunp T. Frrrz, 

Acting Solicitor... 


“MRS. VIRGINIA E. LEWIS 
MAX B. LEWIS » 


A-27002  — Decided May 8, 1959* 
School Lands: Gets of Land—School Lands: Mineral Lands 


Numbered school sections which are included in mineral leases and. applica- 
tions are excepted from the provisions: of subsection (c). of. section .1..of the 
act of J anuary 25, 1927, as amended, which. prevent the attachment of the 
grant to States of numbered mineral school sections: if, among other eircum- 
stances, the land is included i in a valid application;: claim, or right initiated ‘or 
held under Federal laws. until such application or tight is. eset or. 
eanceled. — 


Oil and Gas Leases? Applications—School Lands: Grants of Land 
Oil and gas lease applications pending when the plats of survey of school 
‘sections are.accepted do not prevent attachment of the grant to the State of 
such school sections under the act of January 25, 1927, as amended by the 
acts of April 22, 1954, and July 11, 1956, even though the applications, are 
filed 3 days before the acceptance of the a of survey. 


. APPEAL FROM THE BUREAU OF LAND. MANAGEMENT 


~ Mrs. Virginia BE. Lewis and Max B. Lewis have appealed to the 
Secretary of the Interior from a decision’ of September 18, 1958, by 


*Not in. chronological order. 
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the Director of the Bureau of Land Management afthining the partial 
rejection of noncompetitive oil and gas lease offers on lands in Ts. 
38 and 39 S., Rs. 1 and 2 E., 8. L.M., Utah: (30 U: s. C., 1952 ed., Supp. 
V, sec. 226). 

On September.-10, 1957, the appellants filed offers for. casera 
lands which ‘wére: described i in their applications by metes and bounds. 
Each of the offers included one of the numbered sections of land 
which, under certain conditions, was granted for the support of the 
~ common schools of Utah upon its admission as a State into the Union 

by the Enabling Act of July 16, 1894 (28 Stat. 107). The grant of 

land to a State for school purposes which is unsurveyed on the date 
of admission of the State into the Union becomes effective upon the 
date of the acceptance of the plat of survey by the Director of the 
Bureau of Land Management (43 CFR 270.24). The official survey . 
of the exterior boundaries of each of the townships involved ‘in this 
~ appeal and of the’school-sections within each of these townships was 
approved on September 13, 1957, 8 days after the appellants’ lease 
offers were filed. The decisions partially rejecting the offers held that 
title to the numbered school sections aneluded in the apenas 
spplications had passed to the State of Utah. 


The. appellants. contend that the partial rejection. of their - offers ia 


_-was improper because, under the controlling statutory provisions, the 
pending oil and gas applications prevented attachment of the State’s 
title to the school sections on September 18, 1957, the date of the — 
acceptance of the plats of survey of those sections, The issue raised 
on appeal requires consideration, first, of the broad provisions and. 
- then of several specific sections. of the act of January -25, 1927. (43 

US.C., 1952 ed.,. sec. 870), as amended by the acts of April 29, 1954, 

and Tuly 11, 1956 (43 U.S.C., 1952 ed. , Supp. V, sec. 870(c) and (d)). 

The enabling acts originally sranting to States upon their admis-° 
gion into:the Union-numbered: sections of land for the support of the 
- ‘common or public schools generally excluded lands which were min- 

~ eral in character. The act of January 25, 1927 (suprw), removed this 
restriction and provided that, subject to a number of exceptions, the 
grants to the States of savithbered sections in place for the support 
or in aid of common or public schools be: extended to include numbered 
- school sections which were mineral in character unless indemnity or 
lieu land had been previously selected in place of such numbered sec-__ 
tions. However, under subsection (c) of section 1 of this act, any — 
~ lands which were subject to or included in existing reservations, "Fed- 
eral court proceedings, or in any valid application, claim, or right 
initiated or held under Federal law were excluded from the provi- 
‘sions of the act until such application, claim, or right was relinquished 
or canceled. Consequently, the. grant. to a State of a numbered min- 
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eral school section. did not atéac upon acceptance of the. plat.of sur- 
vey of the land if the land was included, inter alia, in an application 
or lease under the Mineral Leasing Act (see Margaret Scharf et al., 

57 1.D. 348, 358. ff. (1941)). 

_ On April 22, 1954, the act of January 25, 1927, was amended to pro- 
‘vide that outstanding Imineral leases or: applications shall not. pre- 
- vent the grant to the States of numbered mineral school sections upon 

completion of survey and that if a lease is outstanding when sur- 

vey is. completed. the State shall succeed to the position of the United 

States as lessor. On July 11, 1956, the. act, was again. amended to pro- - 

vide that outstanding miners! lenses or applications shall not: prevent 

the grant to the States of any numbered school section. whether 
or not mineral in character. Asa result. of these amendments, the ex- 
istence of a mineral lease or leases or applications therefor on any 
numbered school section at the time of its survey does not prevent the. 
attachment of the. grant to a State of such numbered school sections 
| (see Acting Associate Solicitor’s opinion M-36408 (February 7,1957)). 

. The. specific. sections of the act-of Ja anuary, 25, 1927, as aniended by. 
the acts of April 22, 1954, and July 11, 1956 (supra), which are rele- 
vant in deciding this appeal are as follows: 


"That, subject to the provisions of subsections (a), (b), 2 and. (¢) of | this acetiai, 
the several grants to. the. States of numbered Sections:.in -place for the support — 
or in aid of common or public schools be, and they are. her eby, extended to embrace 
numbered school sections mineral in character, unless'land has been granted to . 
and/or selected by and certified or approved, to any such State-or States as ‘in- 
iperen or in lieu of any land so granted by numbered sections. 

(a). That the grant of numbered mineral sections under this. Act shall be of the 
- game effect. as prior grants. for the. ‘numbered nonmineral sections, and -titles 
. to such numbered. mineral sections shall vest -in- the. States -at the time- and 

in the manner “and: be subject to all the rights of adverse parties recognized by - 
existing law in the grants of numbered nonmineral sections.’ [44 Stat. 1026.] ~ 
oe 3 Fe ae BO age gle ge oe ee * 

“. (ce) Except as provided in subsection (d), any lands included within the limits . 
of existing reservations of.or by the United States, or specifically reserved for. 

water-power purposes, or included in any pending suit er proceeding in the 
courts of the United States, or. subject to or. included in any valid appli- 
cation, claim, or. right . initiated or held under any of the exisiting laws of 
the United States, unless or until such reservation, application, claim, or right 
is extinguished, relinquished, or canceled, and all lands i in the Territory of Alaska, 

‘are excluded from the provisions of this Act. [47 Stat. 140; 68 Stat. 57, 58.] 

- (da) (1) Notwithstanding subsection (c), the fact that there is outstanding on 
any numbered school section, whether or not mineral in character, at the time 
of its survey a mineral lease or leases entered into by the United States, or an 
application therefor, shall not prevent the grant of such numbered School sec- 
tion to the State concerned as. provided by. this. Act. 

(2). Any such numbered school section which has been surveyed prior to.the.- 
date of approval of this amendment [July 11, 1956], and which has not. been 
granted to the State. concerned solely by reason of the fact that there was out- . 
standing on it at the time of the survey a mineral lease or leases entered into by 
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the. United States, or an application therefor, is matey ee by the Dnited 
States to such. State under this section as if it had not. been. so leased ;. “and 
the State shall sueceed the poe won of the United States. as lessor under such 
lease or. leases, 

(3) Any such number ed school section wich is surveyed on.or after the date 

of approval.of this amendment ai uly 11, 1956] and on which there is outstand- ; 
ing at the time of ‘such. survey. a mineral lease or. leases entered: into by. the 

. United, States, shall. (unless excluded | from the provisions of this section by 
‘subsection - (c) fora reason other than the existence of an: outstanding lease): 
be granted to the State concerned immediately upon completion of such survey 5. 
and the State shall sueceed to the posteonce of the oe States a as lessor under 
such lease or leases. 

(4) The. Secretary of the Interior shall, upon application by a: ‘State, issue 
patents to the State for the lands granted by this Act, in accordance. with the 
Act of June 12, 19384. (48 Stat. 1185, 43 U.S.C, 871a). Such patent shall, if the - 

. lease’ is then ‘outstanding, include a statement that the State succeeded to the - 
~ position of the -United- States as lessor at the time the title vested in the’ State: 
[70 Stat, 529.] 


Subsection (a) (1) expressly povided that the fact that an fone 
cation for a mineral lease is outstanding on any numbered school 
-. section, whether.or not the section is mineral in character, at the time - 
of survey thereof shall not prevent the grant of such numbered school 
section to the State concerned. The holding in the Director’s deci- 
sion that title to the school sections here involved passed to the State 


of Utah even though lease applications for the land were pending ‘ | 


when the survey plats were accepted is in: accord with subsection: ( d) 
(1). ‘The Ditector’s decision did not so state, but presumably title 
passed to the State of Utah on September 18, 1957, the date when _ 
the plats of survey were accepted, in accor dances with the usual rule | 
- regarding’ passage of title. to’ school sections (see 43 CFR 270. 24 ; 
Margaret Scharf et al., supra, p. 856 ff.). 

The appellants: contend, that although a an 2 outstanding: mineral lease a 
on a numbered school section which is surveyed on or after July 11, 
1956, does not prevent the attachment of the grant. of such section. 

~~ to the State immediately upon completion of the survey, nonetheless, 
if an application for a mineral lease on such a numbered school sec- 
tion is pending when the survey is completed, the pending applica’ 
tion prevents the grant to the State from attaching. In support of 
this contention, it is argued that the provisions of subsection (d) (1) 


with respect to mineral leases and applications.on numbered school 


sections. do not specify when the grant of these sections shall vest 
in the States but only provide that such leases and applications shall ’ 
not prevent the grant to the State from attaching; that subsections 
—(d) (2) and: (3) are the only statutory provisions governing the time 
when the grant. of school sections. to the State, attaches; and that _ 
neither subsection (d) (2) nor (8) makes any provision. about the- 


effective date of the grant of.a school section which is included in.an a 


; appleanon for a lease where the section has. been surveyed after . 
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J uly 11, 1956. Tt is sdasarted further that as subsection. (d) (2) iutiee 
only to. sections surveyed before July 11,1956, which are included in © 
leases or applications therefor and as subsaction’ (d)(8) governs the 
vesting of school sections surveyed after July 11, 1956; which are in- 
cluded in mineral Jeases and there is no provision in subsection, (d) 
regarding the.time when the grant to a State of school sections sure . 
veyed after July 11, 1956, and included in mineral applications, like 
those here involved, "becomes effective, title to the sections here under, 
consideration. did not pass to the State of Utah upon’ acceptance of . 
the plat of survey because subsection (c) of the act prevented attach- 
ment of the State’s title until the outstanding applications are relin- 
quished or canceled... This result, it is argued, follows. from the 
provision in subsection (c) which precludes, except as provided in‘sub- 
section (d);, the attachment of the grant of numbered mineral] sections 
to the State upon completion of the survey if the land i is ‘included, 
among: other things, in a valid application. 
- The appellants’ contention is incorrect for a number oe reasons. 
Subsection (c), which begins with the clause “Except as provided 
in subjection (d),” clearly excepts from its operation the subject mat- 
ter of subsection (d), namely, mineral leases and applications therefor. - 
The appellants’ contention to the effect that the “except” clause at 
-the- beginning of subsection . (c) means “except as provided i in subsec- 
tion (d) (3)” violates the plain language of the provision, and, in ad- 
dition, is inconsistent with the purpose of the amendments of April 22, 
1954, and July 11 , 1956, as the legislative histories of these acts indicate. 
The “except” clause at the beginning of subsection (c) was added:by | 
the act of April 22, 1954, the purpose of which was to change the 
act of January 25, 1997, by allowing the grant to the States of num-, 
bered mineral school sections to attach upon completion of the survey. 
even though mineral Jeases or applications therefor were then out-— 
standing on the land, and the scope of the clause was enlarged: by the 
act of July 11, 1956, to include numbered school sections whether or not. 
_ they were aninaral: In a report [H. Rept. 1357, 83d Cong., 2d sess. ] 
of March 12, 1954, to the Chairman of the House Committee on Interior 
and Insular Affairs, recommending the enactment of H.R. ‘7110 (83d 
Cong., 2d sess.), the bill which became the act of ee 22, 1954, the 
Secretary of the Interior stated in part that: 


_ * * * ALR. 7110 grants to the States the school sections in place even though : 


they are subject to outstanding mineral leases or applications, and provides that 
the States shall succeed to the position of the United States as lessor. * * * 

The fact that under the act of April 22, 1954, applications for min- 
eral leases, as well as leases, were intended not to prevent the States 
from obtaining title to school lands is even more evident when consid- 
eration is given to H.R. 6881 (83d Cong., 2d sess.), the original billon —~ 


nis VIRGINIA E. AND MAX B. LEWIS ae 
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the ee hid was spupensedad by H.R. 7110. i. R. 6881, rabeod ead 
in the House by Representative Dawson of Utah, contained: no refer- 
‘ence in subsections (d) (1) and (2) to lease applications. With a 
letter of January 8, 1954, to Representative: Dawson, the Director of 
the Bureau of Land Management submitted a revised draft:of the bill 
as first introduced: The letter of January 8, 1954; states in part :. 

* * * The revised draft provides that applications for leases as well as ae i 
themselves shall noé ‘prevent the States from obtaining title to school lands. 
This change is needed because under paragraph (c) of section 1 of the 1927 act - 
(43 'U.S.C., 1946 ed., sec. 870), as it now stands, States may not. acquire title. 
to lands subject to an application to lease. [Italies added. if An. 

The proposals for revision suggested i in the revised draft: accompany- : 
ing the Director’s letter of January 8, 1954, were adopted without 
change in subsections (d) (1).and (2). of H.R.7 110, also introduced by 

Representative Dawson. The provisions in (d) (1).and (2) regarding 
lease applications were affected. by: the .act of July 11, 1956, only by 
_ extending the provisions to include numbered school sections whether 
- or. not, mineral in character. Thus, the. legislative history of these 
provisions is consistent with the language of subsection (d)(1) ‘that 
mineral applications shall not prevent the attachment of.a:grant to a © 
State of numbered school sections, and the assertion on this appeal to 
the effect that.the amendments of the act of January 25, 1927, in- 
dicate.an intention’ that school sections surveyed after J uly 11, 1956, 
on which. applications. for leases are pene shall not es ‘to the 
States is without merit. 
- - With respect to the - argument that: if applications had een in- 
tended to be included within the scope of subsection (d)'(3),. they 
would have been. expressly mentioned, as they are in subsections | (d) 
‘(1) and (2), as was pointed out in the. above-quoted portion of the 
letter from the Director of the Bureau to Representative Dawson, it 
was necessary to include: applications 1 in subséction: (d) (1) in order 
to make inoperative, the provision in subsection (c) of the 1997 act 
which prevented the grant of school sections to States if an applica- 
tion or lease under the Mineral Leasing Act were outstanding on the _ 
completion: of ‘survey. The provision regarding applications was 
Jikewise necessary in subsection (d) (2), which deals with nunibered 
‘school sections surveyed before the amendments of April. 22, 1954, 
and July 11,.1956, were enacted because leasé applications as well as 
leases on numbered mineral. sections prevented the attachment of 
the State’s title to such lands under subsection (c C) of the act of Jan- 
vary 25, 1927. But-lands which are-included in mineral leases or 
. applications therefor and surveyed after the enactment of these 
amendments are excepted from subsection (c) and are governed only 
By subsection (d). As subsection (d) (1). Tues that: mineral, 
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leases or applications shall not prevent the grant of numbered school 
sections, any further provision relating to when a State’s: title at- . 


~ taches to school sections on which lease applications are pending on 


the completion of survey was unnecessary because no right to a lease 
results from filing an application; and, unlike a lessee, a lease appli- 
cant has no interest in land included in his application which would 
survive passage to the State of title to the land. Consequently, title 
to school sections on which lease applications are pending at the com- 
pletion of survey passes to the State upon acceptance of the plat of | 
survey, in accordance with departmental regulation. and administra- 
‘tive decisions, the presumption being that a State’s title to a school 
section attacties at that time in the absence of evidence that some posi- 
tive bar prevents the grant (43 CFR ds 0. 24; see ergutet: Scharf 
et al. -. supra, 356, 360-361). % 
. The appellants’ entire case rests upon the omission in subsection 
at d) ( 3) of language pertaining to applications for leases. From this — 
omission they seek to draw a congressional intent that-as to school 
‘sections which ‘are surveyed after July. 11, 1956, and. which are in- 
cluded in applications when the survey is sncspited, title will not pass - 
to the State until the application ripens into a lease; then title will 
pass subject. to the lease. ‘The appellants. point to nothing in the. 
legislative history of.either the 1954 or the 1956 acts which even 
suggests that this novel ‘intent was in the mind of Congress. 
On the contrary, using. the appellants’ own. basis for statutory con- 
traction, that. is, considering only the language of: the statute, it 
_ becomes: apparent that Congress had no. such subtle distinction in 
“mind. The act of aoe 22, 1954, provided in subsection (2)-and 
(3) as follows: : 
(2) Any qinesboned mineral section which . has. beer surveyed prior to. the .. 
_ date of the enactment of this subsection, and which has not been granted to the 
State concerned solely by. reason of the fact that there was outstanding on it at 
the time. of the survey ‘a lease or leases * * * or an application therefor, is 
hereby granted: oe 
(8) Any numbered mineral ‘section which 4 is surveyed-{ on or after the date of . 
the enactment of this subsection, and on which there is outstanding at the time 
of such survey a lease or leases entered into by the United States, shall: * * * 
be granted to the State concerned iminediately upon: completion of © such’ _ 
“survey * * *. [Italics added.] ie 


The “date of the enactment of this subsection” Was, ma course, April. . 
29, 1954. Appellants therefore would have to argue that if a school 


1 By filing an oil and gas lease application, the first qualified applicant becomes entitled ; 
only to a preference right to a lease if the United States leases the land. It is always 
‘Possible that, after an oil and gas lease application is. filed, the land applied for may 
' become unavailable for leasing because it is withdrawn, reserved, ‘or. appropriated under 
any of a variety of statutes, in which event the oil and gas lease application must be . 
rejected (see.Carlos P, Alewander, A-26799 (October: q, aboS 5 ; Jack Bruton et al., A-26775 ; 
(September 14, 1988) bs ; 
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_ section were surveyed after that date, say, on July 1, 1956, and there 
were an application on the land at that date, title to the school section 
would not pass to the State until a lease was issued. But on July 11, 
_ 1956, subsection (d) (2), as amended on that date, provided that as. 
_ to. school sections surveyed “prior to the date of approval of this | 
amendment”. (which was July 11, 1956) title to which would have — 
_ passed but for the reason that a jones or application was outstanding on | 
the land at the timé of survey, title shall be granted to the State, re- 
gardless of whether. a. lease has been issued on the application. — . 
This would mean that in our supposititious case of a survey accepted 
on July 1, 1956, title would pass under the act of July 11, 1956, even 
though no lease had. been issued on the application alitioigh, under 
_ the appellants’ view, the act of April 22, 1954, would have up to 
July 11, 1956, prohibited passage of title until a lease was isstied. : 
- But again, under the appellants’ view, a school section. surveyed . after 
July 11, 1956, and ineluded. only in.an application at the time of em 1S), : 
would net pass to a State until a lease was issued: | 
What explanation is there for Congress’ deciding o on J i 11, “1956, 
to grant title to school sections included only in. applications for 
_ leases when previously, under the 1954 act, title would not have 
_ passed until a-lease was issued? Why did’ Congress still refuse to 
_ grant title to‘school sections included in applications for leases where 
such sections were not to be surveyed until after July 11, 19562 What 
possible reason would there be for Congress’ adopting Such a peculiar : 


changing scheme of disposing of school sections in a period of a little ~— : 


over 2-years? The appellants offer absolutely no explanation. In- ~ 
deed, they cannot, for the legislative history of the two acts reveals not 
the slightest intent on the part of Congress to aden such an irrational 
‘scheme of disposal of school. sections. 

For the reasons discussed herein, the decision of the nee 
Bureau. of Land. Management, rejecting the appellants’ applica- 
tions to the extent that they include school sections, the title to which 
chad passed to the State of Utah, was correct (see J ohm E. Miles, 
A-27577 (Sune 12, 1958) ). F 

Therefore, pursuant to the authority delegated to the Solicitor by 


“the Secretary of the Interior (sec. 210.2.2A (4) (a), Departmental .— 


Manual; 24 FR. 1348), the decision of the’ Director of the Bureau of 
‘Land Mana gement is affirmed. 


Enmunp 'T. Frrrz,_ 
— Deputy Solicitor. 
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Alaska: Indian. and Native. Affairs 
No payment is required of native occupants of Alaskan native villages, either 
‘by way of purchase money or fees, upon’ cohveyances to them by trustee 
~ -“of native village lands: patented to- trustee ee to section 3 of the . 
S° aetof May:25, 1926 (48 U.S.C:, 1952 ed., See, ssc ; 


Alaska: Indian ‘and Native Affairs . 
Native village lands patented. ‘to. trustee. pursuant to ‘section. 3 of ‘the ‘act 
of May 25, 1926 (48 U.S.C, 1952 ed:, sec. eae cannpt be pisces RF a 
hoy competitive: bidding. | _ os UG fos 
Alaska: Townsites | aa 
: Reference to townsite provisions en 2387, Rev. Stat. and act of. Mar. 3, 
1891 (26° Stat. 1095);). in patent conveying native village lands to trustee 
pursuant to section 3 of the act of May. 25, 1926. (48 U. 8. C., 1952 ed., SEC. 


‘requirements to » suibsequent conveyances a trustee. 
M_36563 a So ee a “May 11, “19591 


To THE. p. Dictor, Boreav oF Lan. Maidonicene: 


Your Bureau has referred to me ‘certain inquiries concerning the 
disposal of lots.in Saxman, Alaska, which is located about 2 miles 
south of Ketchikan... It appears. that an Indian village was estab- 
lished there in 1894 by the Cape Fox and Tongass, branches of the’ 
Tlingit Tribe of Native Alaskans.. The area was surveyed and the 
_plat:for “Saxman Municipality (Saxman Indian Village) Alaska,” 
U.S. Survey No. 1652 accepted. by the General Land Office [Bureau 
of Land Management] on J une 20,1929... . 

- On December 13, 1929, the. Register of the Anchorage Land. Office 
ae a final certificate — 
“under ‘the act of May 25, 1926, eelion 3° (44 Stat, 629). 
_.- and See. 11 of the act of March 3, 1891 (26 Stat.- 1095) ” : 
for 364.97 acres embraced in U.S. Survey No. 1652. Patent 1035992 
issued on April 7, 1930, to the trustee— 
“pursuant to Section 2387 of the Revised Statutes of hs 
United. States and Section eleven of the act of March 3, 
1891 (26-Stat. 1095), as amended by Section three of the act - _ 
of May 25, 1926 (44 Stat. 629) * * *” . 


’ The patent was issued— . 
“subject: to all the provisions, iiieahions: a restrictions of 


said Act of May 25, 1926.” : 
Revised Statutes, Section 2387 (43 U.S.C., 1952 ed., sec, 718) : 
authorizes the entry by town authorities for occupants of public land 
as a townsite upon payment of the “minimum price.” See Revised ' 


-*Not in chronological order. 
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‘Statutes, sec. 2357 (43 U.S.C., 1952 ed, sec.'678). Section 11 of the © 
1891 act. (48 U-S.C., 1952 ed., sec. 355) authorizes the entry of public 
land in Alaska by a ‘trustee appointed by the Secretary of the Interior. 
for townsite purposes for the benefit of the occupants— 

under the provisions of section twenty-three hundred and eighty-seven 

of the Revised Statutes as near as may be * * *, 
Section 3 of the act of May 25, 1926 (48 U.S.C., 1952 ed., sec. 355c) 
authorizes the Secretary of the Interior to survey out public lands 
claimed ‘and occupied as a native town or village and— : 

to issue a patent therefor to a trustee who shall convey to the indivi. 

dual Indian-or Eskimo the land § so claimed and occupied * * * 

The Secretary issued regulations (48 CFR, 1954 Rev., 80 29) under | 
the 1926 act, supra, which provided that : . 
In connection with the entry of lands'as a native town or village under 

section 3 of the said act of May 25, 1926, no payment need be made as _ 
purchase money or as fees, and the publication and proof which are = 
ordinarily required in connection with uses town-sites. will not be” 
required. : a S Soh ise 
Section 3 does not include by reference payment, acreage, or other 
limiting requirements in public Jand! laws providing for townsite 
entries on publiclands. —~ : 

Since both the final certificate and the patent expressly indicate that 
Saxman Indian Village is conveyed to the trustee under section 3 of 
the 1926 act, supra, 43 CFR 80.22 seems clearly to prohibit a: require- 
ment of payment’ as purchase money or as fees for the entry of that 
Village. | ‘The approval of the final certificate was sent to the Register 
at Anchorage by memorandum of February 14, 1930, which specif 
ically refers to the 1926 act pointing out that the act— ~ 
Re makes no proyision for any fees for filing for native townsites, a 

7 established thereunder, the. regulations’ in pursuance thereof found on <— 

‘pages 105, 106, “107 of Circular 491, ‘approved February 24, 1928, pro-. 

vide “no payment need be made: as purchase money or as fees. and pub- ". te 
lication ‘and proof which are oie eta in connection with: 

., trustee townsites will not be required. ee +3 
Ti another. miporandiny neated 1 May 9, 1980, the trustee stated. to. , the 
Commissioner— | iP dak, oe 

ae: there are no funds ‘available for: paying the recording fee, ‘ana 
it is not presumed that any funds for this purpose will-be realized from ° ‘ 
_ the disposal of the lots, as there are He be. no. assessments against any. - 
of the lots.in this townsite. ; 

It is quite clear that Saxman. qualified as a naire town : or r village 
under 43 CFR 80.22. An undated memorandum in our file: signed 
by the Commissioner, General Land Office, to the tration, stated: : 
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The final certificate issued on said entry December 13, 1929,. has been 
i approved for patenting. Patents will issue in due course of business. 
You state that there are 38 native owners ‘of property in the village . 
‘oceupying a total of 45 lots and that there is no evidence of other 
eccupation of any lot. by a white person ‘other than natives except one “a 
lot occupied by the Salvation Army.. 
In this light, it seems very unlikely that:there was any cntentiod to 
_ provide for the disposal of lots under 43-CFR 80.23 which relates to 
native towns occupied partly by white lot occupants. There is clear 
evidence from the memoranda already cited that it was not intended 
_ to deny the natives of Saxman Indian Village the benefits of 48 CFR 
80.22. We will certainly not act now to upset the application of sec- 
tion 8 of the 1926 act and the benefits.of the regulations under the act 
with respect to the Saxman Indian Village conferred almost 30 years 
ago, 
The 1926 act should i liberally cease for the benefit of the | 
- natives since it was intended asa relief measure. S. Rept. 793, 69th 


~ Cong: (May 6, 1926) and H. Rept. 450, 69th Cong. (March 3, 1996). 


43 CFR 80.22 is a clear statement of departrnental policy for the bene- 


. fit.of the occupants of native towns. We can interpret the references 


in the patent to section 2387, Revised Statutes, supra, and the 1891 
act as pro forma and not as intended to apply purchase money or fee 
requirements with respect.to Saxman Indian. Village. We conclude 
therefore that the provisions of section 3 of the act of May 25, 1926, _ 
supra, and the regulations issued thereunder control the disposal of 
lots within the area of Saxman covered by U.S. Survey No..1652. No 
payments should be required of native Alaskans as purchase money. 
or:as fees in-connection with such disposals. . -If any native has made 
a payment of any kind for a lot i in Saxman i in the past, hei 1S entitled 
to a refund. és 
- There remains the question as to the disposal of additional lots in — 
Saxman. A subdivisional survey, No. 19524," “was accepted on March | 
8, 1956, for a-portion of U:S. Survey. No. 1652.: Ae 
The trustee must carry out his trust in akeondanion with ths govern- 
ing statute and applicable regulations of this Department: Section 
-8-0f-the 1926 act was intended to provide a means for disposal of lots — 
to native occupants of a native town or village.. The regulations (43: 
- CFR 80.21) provide the trustee with Dae ance under section . 
of the 1926 act to— 
take such action as may be necessary to scoompies the objects eonent 
to be accomplished by that section. 
It does not appear, therefore, that the trustee’s cece would permit. 
him to dispose of additional lots to white purehaees my competitive 
: pidding a under 43 CFR 80. 14 or otherwise. . 
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. Inview oe the broad dioeotion given the feusees by the reg’ eguilations, 
43 CFR 80.21, however, there could be no legal. objection to any pro- 
vision. for. the disposal of the lots which is reasonably calculated to 
carry out the objectives of section 3 of the 1926 act for the benefit of 
native occupants. © The trustee could execute his trust by permitting 
occupancy of the additional Tole by natives and conveying the lots. to 
‘the native occupants.. 

_ It seems desirable, however, that the irtatcn have some general ae 
ance as to disposal policy in cases. like Saxman where the area cov- 
ered by the patent to the trustee greatly exceeds the area occupied by 
individuals at the time of the survey and issuance of the patent. You 
should consider, therefore, whether the matter should be submitted 
to the Secretary for such policy determination and for posses revi- 
sion of the regulations. 
: anes Tr. FRITz, 

_ Deputy. Solicitor. 


; sete Ore J. ‘LEONARD NEAL 
A-27922 a ea Decided June 4, 1959 


Grazing Permits. and Licenses: Generally—Trespass ‘Measure of Damages 


. Phe: grazing: ‘of an. excess number of cattle: within an. area covered by an-in- 
dividual grazing allotment constitutes a. trespass on public land even though 
a portion of the area is privately owned land ‘enclosed by a fence and: 
damages for such trespass are properly computed on the basis of the num- 
ber. of cattle in excess of the allotment, the length of such unauthorized 
grazing, and a reasonable charge for the forage: thus consumed. 


. Grazing Permits and Licenses: Cancellation and Reduotions—Trespass: 
.. Generally 


. A grazing licensee who grazes a number a animals in excess ot the number ; 

~ ” covered by . his exisiting grazing license is properly charged : with willful - 

trespass upon the public domain and subjected to disciplinary reduction of 
his grazing: license where the circumstances do not comport with the notion 
- that he acted in good faith and innocent mistake. . , 


e 


APPEAL FROM THE BUREAU oF LAND MANAGEMENT 


J ‘Leonard Neal has appealed to the Secretary of the Interior fron 


a decision of the Acting Director of the Bureau of Land Management ~~ 


dated October 28,1958, which affirmed a decision. of a hearing ex-— 
aminer.dated January. 1, 1958, assessing damages in the amount of 
$126 and. reducing. his anneal grazing license by 200.animal units for 
1. year, because. of unauthorized use OF ine Federal range quang ae 
grazing season of 1957, . : | 
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~The record in this case shows that’ Neal has three different grazing 


~~ allotments on Federal range: The Lotie Mountain, the Cane Springs 


and the ‘Walsh Ranch which he holds under lease. He was licensed 
to: graze 300 cattle from January 1, 1957, to June 80, 1957, on the 
Lone Mountain ‘allotment ; 500 catile. and 20 horses frou J July 1, 1956, 
to June 30, 1957, on the Cane Springs allotment; and 300. cattle: un- 
der the license issued to Mrs. Walsh from July 15; 1956, to June 30, | 
1957. Allare individual allotments. In all of these areas the Federal 
range is arranged ina checkerboard pattern with privately and State - 
owned land. In the Lone Mountain area the proportion of Federal: 
land is 29 percent to 71.percent of privately owned or controlled land. - 
Accordingly, Neal was charged with only 29 percent of the forage con- 
sumed-by his cattle in this allotment in his license for 1957. 

- The range manager was making a routine check of range conditions 
on April 3, 1957, in a military jeep when he noticed an abnormally 
large number of animals in the Lone Mountain area.. He made a tally 
of the animals within the allotment boundaries, estimating, as he 
observed them, whether the young animals were under or over 6 months 
old and excluding from his count all that he believed were under 6 
months of age. On this basis, he tallied 99 in the privately owned - 


fenced pasture referred to as the bull pasture and an additional 568 


in the unfenced areas designated as the calf pasture, the Berry pas- 
ture, the West pasture and the East pasture, making. a total of 667 
cattle. ‘The range manager conceded that he was not able to read the 
brand in all cases, but Neal subsequently asserted that-all of the cattle 
‘grazing within this allotment at that time were his cattle. 

After the manager had conferred with his superior and the two of 
them had checked his method of tallying, they. conferred with Neal 
and issued a notice of trespass ‘on April 5, 1957, covering 367 animals. 
- Neal suggested that the cattle in excess of his allotment of 300 in the: 
Lone Mountain area had come from the Cane Springs area 9 miles 
‘away. Accordingly, : on. ‘April 10, 1957, the. range manager and a 
fellow employee made a count of the animale: in-the Cane. Springs: aren. — 
Neal and his son were present, some of the time, but did not partici- - 


pate.” The count showed 479 eattle i in this area... Arrangements were 
"made to recount the Lone Mountain cattle.the next.day.and Neal | 


agreed to meet them and accompany them on the recount, although the 
_ manager feared an argument if he did so. He changed’ his: mind 
and did not appear. The new tally showed 112 i in the fenced pasture 
and 609.in the others, a total of 721 animals: ar 

An additional notice: of trespass covering 54 animals was: then i is- 
sued on April 11, 1957, after the manager had conferred with Neal 
and failed to obtaihe a satisfactory explanation. Neal then stated 
_ that he had had approximately 400 cattle in. corrals at his headquar- _ 
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. ters on supplemental feed and later substantiated this statement 
with a letter from the inspector for the county livestock sanitary 
_ board which established that 400 cattle were in the headquarters: 
_ corrals from December 5, 1956, until after March 20, 1957. The orig- 
inal claim of trespass was altered by deletion of 400 animals through 
March 20, and Neal was charged with 29 percent of the forage for 
867 cattle from January 1, 1957, to April 6, 1957, and for 54 cattle: 
from January 1, 1957, to April 12, 1957, less 29 percent of the forage . 
for 400 cattle from January 1, 1987, to March 21, 1957, at $1. 50 per’ 
animal per month, a total of $126. 
- Neal voluntarily applied for an additional iasnds to cover 3867 
cattle from April 6, 54 cattle from April 12, and 31 cattle from 
April 15, 1957, and it was granted. - Thus fis licensee were increased 
from: 300 to 600 cattle on Lone Mountain without increase of acreage. 
The 81: cattle were not included in the tally of unauthorized use,. 

but were regarded by paren cuoels as of an page that ney should 
be under license. ee 

- Neal refused to pay the damages for t unabthorved: use of the Fed- 
eral range and was cited to show cause why his 10-year grazing per-. 


- mit and annual license should not’ be reduced er revoked or renewal. 


denied and satisfaction of damages made for violation of. the- Federal . 
Rangé Code. At the hearing, he testified that he did not want to be 
3 labeled. asa person who would willfully trespass. He said: = : 
rE figure on holding this ranch the rest of my life and I didn’t want to be in 

any bad light with. the Bureau. “That is the reason I fought that. It would 
have been much cheaper in dollars and cents for me to have paid this trespass 
“and not to have gone ‘to expense ‘Of. fighting this, ‘but I ae want. to be labeled 
as: a. trespasser. (Tr. 98, 99.) ee 

He also said that-he felt that he hada “right to. control: his own. land 
and. that, accordingly, he asked that his forced. bull pasture be with- 
drawn. a the grazing district. This was done and he was then 
charged. for Federal’ forage of 31 percent within the decreased Lone — 
Mountain. allotment: area.’ He was also taking steps to acquire the. 
214 sections of public land out-of 20 to 25 inthe Bérry pasture by 
exchange under section.8 of the Taylor Grazing Act.in order to be — 
able to control it completely. Likewise, he said he had. not felt that 
the Buréau of Land Management required that the precise number of 
animals grazed upon an allotment area be.limited at all times to the 
number stated in the license so long as. the:year-long or season-long 
tise was not excessive. He. was convinced at the time of the hearing 
that the Bureau did insist upon, ‘such limit and intended to abide by-it:. 
_. As ‘to the fact of trespass in 1957, this seems to be established by 
the record. The Bureau’s evidence shows excessive number's of grazing 
livestock in April, but it does not: establish ae more. than that | 

613592592 
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the numbers of cattle tallied were thar on the days that the tallies — 
"were made. However, Neal did not contend that the cattle found at . 
that.time. had not been there since January 1, 1957.. At the hearing, | 
he testified that he had run. over a hgndred head of cattle in the 
“fenced bull pasture from the first of January .(‘Tr. 96), and that he — 
brought in cattle from the Cane Springs allotment in December 
in order to feed the calves because the cows were too thin and. weak 


from the dry weather to feed the calves (Tr. 89, 90, 103). He at- 


tempted to discredit the manager’s computation of ‘the: ntmber of 
grazing cattle by explaining that the 1956 calf crop was very late 


-. because of the severe drought in 1955 (Tr. 97), but by taking 


. eredit for the 400 calves in the corrals on supplemental feed, he at least. 
admitted that, within the standards used by the range manager in 
his tally,.such calves were over 6 months of age. He did not show 
‘that the tally was wrong, although his. son testified that the range 


-- manager incorrectly. estimated that a particular calf known. to be 5. 


~ months old was 10 or 12 months eld (Tr..76). This calf was one 
of those belonging-to weak cows that had been kept in a corral for 8 
months and fed on hay (Tr..78) and could easily be identified 
because it was black with'a white face (Tr. 79). -The range manager 
- did not recall the incident (Tr. 106).: It seems necessary to conclude 
that the 400 calves were properly included within the cattle for which. 


m4 payment was required for Federal forage. . It is not disputed that. 


-. $1.50 is a reasonable charge for a month’s forage for one animal under 
private arrangements in the vicinity. Accordingly, it. aprents that 
Neal was properly required to pay this charge. 
- It does not-appear that Neal’s assumption that he: reed not Ratio: 
~ strictly. to the numbers of animals authorized to be razed on the 
Federal’ range at all times so long as he did not exceed the authorized. - 
season-long ‘use or inflict irreparable damage to. the. range by: ‘severe. 
overgrazing for: short periods of time is justified. As a former 
_ member of the advisory board, he was undoubtedly. in a position. 
to know the rules which govern use of the Federal range and the 
manner of their application to range practices. His position has 
- been. contradictory in. that although he claims the right to graze. 
more than the authorized numberof livestock at:any’one time so Jong. . 
as the total season-long use is not exceeded, he first denied having 
more than the authorized stock in the allotment. ‘Then he attempted 
to claim that the excess stock, or much of it, was'on his private lands 
and not on the Federal range and that the Baran cannot control his 
use of his privately owned lands... These shifts in position are not. . 
compatible with the notion of a-good faith innocent. mistake in 
the use of the range. Certainly it would seem that a reasonable user 
of the range would have consulted in advance with the range 
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manager.on these matters. . ““Acoordingly, I believe. that Neal is prop- 
‘erly chargeable with willful trespass and penalized by reduction of. 
his annual license by 200 animal units. for one Bre season. (43 
CFR, 1954 Rev., 161.13(e),(Supp.).) 

Therefore, pursuant to the authority delegated. to 2b Solicitor by 


the Secretary of the Interior (sec. 210.2.2A(4) (a), Departmental | 


Manual; 24 FR. ata ‘the Acting Director’s decision i is affirmed. 
Epmunp T. Farrz, 


‘ Deputy ae | 


INTERPRETATION OF SECTION 4 OF THE: PITTMAN-ROBERTSON 
ACT (50 Stat. 918; 16. U.S.C. sec. 669), AS AMENDED 


“Bish and Wildlife Service—Wanis: Generally—Statutory Construction: - 


Administrative Construction . 


In apportioning Federal funds for wildlife restoration pur poses under section : 
4 of the: Pittman- Robertson, Act. (50° Stat. 918; 16 U:S.C., 1952 ed., . sec. 
669¢), as amended, the Secretary of the Interior should include as “license 
holders of each State” all individuals. to whom ‘a State has issued one or 
more licenses; he should not include all licenses issued by a State when, 
under State law, more. than.one license may be issued to a single individual. 


ss and Wildlife Service—Funds: cosy Construction 


Administrative Construction 


In ‘apportioning Federal funds for wildlife purposes under ‘section 4 of the 
Pittman-Robertson Act the Secretary of the Interior, acting through such | 


rules and: regulations as he deems appropriate; is entitled to require from © 


each State to which he apportions funds,a duly executed certificate of the 
number of license holders in the State before he determines the ‘amount of 
the annual sums peyenle to that State under the. ae 


: M-86560 ee ee “Tose 4, 1959. 


= To: THE Mant SucRetary: FOR Fis TSH AND Wuvisvs, 


This is in further reply to your memorandum of Ji anuary 26, 1959, 
and confirms and enlarges on the advice given in our memorandum 


of March 11, 1959 [unpublished]. ‘Your ‘question follows: 


; We are * * * requesting your formal opinion as. to. whether the _ 

: ‘term “paid hunting’ license’ holder” denotes. one person regardless: of 
the number of ‘separate types. of hunting licenses he may have pur- — 
chased or whether each hunting license purchased denotes a holder 


‘for the . purpose of apportionment regardless Of duplication as to 
persons. : 


Section 4 of the Pittman-Robertson Act (50: Stat: | 918: 16 US.C., 
1952 ed., sec. 669c), as amended, hereinafter called “the abt, ‘a provides 


for apportionment, ater certain deductions are > made, of the revenues 
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from the Federal tax on firearms, shells, and cartridges among the 
States on’ a nstalryeae basis for wildlife restoration purposes, as 
- follows: a 


to The Secretary of Agriculture [Secretary of the Interior] * * * shall 
apportion the remainder of the revenues in said fund for each fiscal year among 
the several States in the following manner, that is to say, one-half:in the ratio © 
which the area of each State bears to the total area of all the States and one- 
half in the ratio which the number of paid hanting-license holders of each State 
in the preceding fiscal year, as. certified to-said Secretary by the State fish and 
' game departments, bears to the total number of paid hunting-license holders of 
alt the States aie [Italics supplied.] 
Thus it may be observed at the outset that Congress. provided a 
commensurate basis for State certification and-secretarial apportion-. 
ment by stipulating that each be based on the “number of paid hunt- 
-ing-license holders.” 

Apportionment of the. revenues according to. the area, ‘of ih States 
and the per capita holders of the paid hunting license provides a uni- 
form and equitable formula. .To classify States on the basis of area * 
and persons is a common legislative practice and we believe that the 
Congress considered a population count of hunters as the logical 
~ complement of an apportionment « on the basis of area. The legis- 
lative history of the act. supports this view and use of that history to 
support this interpretation is proper. See Northern Pacijie Ry. Co. 
v. State of Washington, 222. U.S. 370, 879-380 (1912), and cLean v. 
United States, 226 U.S. 374, 380 (1912). S. Rept. 868, 75th Cong., 1st 

sess., to accompany S. 2670, the bill which became the act, states: 

Each State conservation agency or Fish and Game Commission. will, ‘by the 
provisions of this bill, receive its. quota for restoration projects from the 
Federal Government on: the ‘same general plan as. Federal. epvey aid is. 
distributed. to State highway: commissions. BP ale ES a, oO at roiee: 

‘The State’s quota of allocations under the provisions of this bill is arrived at: 


’ by allocating (a)’* * * and one-half in the ratio which the number of paid. 


'. hunting license holders of each. State bears to the total number of. paid hunting, i 
license holders of all the States. [p. 3] 
‘The reference to the “ same general plan : as Federal highway aid? a ap- 
pears to refer to section 21 of the Federal. ‘Highway. Act of 1921 (42 
Stat. 212, 217; 23 U.S. C., 1952 ed., sec. 21), as amended, which pro- 
vides a statutory apportionment formula’ under which. ‘one-third of 
the funds. are apportioned for each of the following: ; 
(2) the ratio of the area of the State to that of all States, 
“By the ratio which the popaleon of the State bears to. 


total population, and = 7 
; (3) the ratio of the State’s rural delivery and star routes . 
to all such routes, 


cs 
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"Apportionment SE revenues onthe basis of area ond hunting 
population! is clearly consistent. with the objectives sought to be:ac- 


complished: by the legislation.. H. Rept. 1572, 75th oe ‘ es sess. i 


comments on the objectives. of the legislation: as Pallowa 


: “One of the major objectives. of the National Wildlife Association 4s the pas- 
; sage of legislation to authorize Federal. grants-in-aid to the States for conservation 
purposes. ‘This bill carries: out that objective and its provisions have been en- 
- dorsed:- by virtually every conservation agency, pune. and private, in the United 
States. 
These. conservationists fully recognize that restrictive laws alone will: nev er 
replace our once: abundant supply Of: wildlifé. © We must. restore, the environment 
of wildlife and its preservation for alk time is cee a “neoleeh ‘of land 
and. water management. peste eee a : ee : er 


Logically, those States having extensive areas of initd and: aie and’ 


those States ‘whose: large hunting populations exert heavy pressure 
on wildlife resources, should be: and, we think, were intérded to 


be, the recipients of a latger share of the Feder al aid funds. An 


apportionment of revenues on the basis of sales ‘of hunting licenses 
would not, unless tiniforin in all States, result in an equitable distri: 
bution of funds andcould; we believe, defeat: the purposes of the leg-. 


islation, since thie multiplication: of types of licenses could éventually 
destroy: any, semblance of a relationship between. the need for assist-_ 
ance anda rational apportionmierit of the revenues: “See V.Z R. B. vy. 
aes earst,. 329 U.S.111, 198 (1944), on the need: for’ uniformity i in the 
“meaning of terms to be applied’ on “a: national scale under: Federal 
daw. The. consequenees..of. an interpretation:.in favor. of a license 


. courit-rather than an individual count. affords, in our opinion, a 


convincing argument against: its adoption, as we will ‘indicate’ “infra, 
Statutes should be construed so as to give. effect to the intention of.» 
the Legislature. - See Fidelity and. Deposit Co. of Maryland v. Arena, 


290 U.S..66, 69 (1933); Hbert v.. Poston, 266 U.S.-548, 554. (1995); 


Takao Oauiba vy. United States, 260 U:S. 178, 194 (1928) ; Wolsey v. _ 
_ Chapman, 101 U-S. 758, 769 (1879) ; ‘Pollard v: Bailey, 8T'U.S. 590,. 


525° (1874). That intent must be ascertained from the words used 


in. the statute and the subject matter: to which it relates. -Congress, 
it is assumed, intends to use words in. their natural sense. Z. elvering 
v. Hutchings, 312 U.S. 393, 896° (1941) } United ‘States v. Stewart, 
311 U.S. 60, 63 (1940) ; Miler v. Robertson, 266 U.S. 243, 248 (1924). 
If the Congress had intended to depart from the usual meaning of 


the words and to base the apportionment on the number of'licenses | 


instead of:on the number of persons holding licenses it would have 
said so. The fact that it did not indicates that the words: “Jicense 
holder” are to be given. their literal, grammatical interpretation. In 
Bate Refrigerating Co. v. Suleberger, 157. U.S. 1, 83 (1895), the 
Supreme Court held that where the language of a statute 4s unam- 
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biguous, it is the duty of the Court to enforce it according to the 
obvious meaning. of the words, without: attempting to change it. by 
adopting a different construction, based upon some supposed. policy 
of Congress in regard to the subject of legislation, or upon considera- 
tions of injustice or inconvenience arising from ‘the. enforcement of — 
the statute according to its terms. In H suerng. v. Hutchings, supra, 
the Court. held-that, a- statutory.construction. dependent on ‘artificial — 
meaning of the words of the statute and out’ of harmony with the 

statutory scheme is not to be favored. This brings us to the matter 

of administrative interpretation, 

Your memorandum of J park es 26, 1959, states that the Fish and 
Wildlife Service—- = 
* * * and its predecessor agencies have, since the inception of the Federal 
“Aid. program in 1938, construed the term “paid hunting license holder’ 'to meam 
one person irrespective of the number. of separate hunting licenses: he may have . 
purchased. 


Our review “On, Solicttor 's puocedonte reveals no deabione inconsist- 
- ent with that statement. Indeed, on September 28, 1956, the Attor- 
~ ney General of Idaho requested an opinion from the Tuteriot Depart- 

-Inent as to whether, in making the certification required by section 4 
of the act, that State was entitled to-include certain special licenses 
or permits for hunting deer, pronghorn. antelope, mountain sheep, 
elk, or goats, required by State law in.addition to.the general hunt- 
- ing license or combination hunting or fishing license. Tn his reply; : 
dated November 20, 1956, the Solicitor stated : 


: You will note that the statute bases the distribution specifically on the nniber ; 
of individuals, or license “holders.” , 
. We feel that it is clear from an examination of your State law, as quoted 
in your letter, ( Section 36-404; Idaho Code) that those persons who purchase 
from the State a general fish-and game license combined, or a fish or game — 
license, or both, become license “holders” for purposes of the Federal statute. 
Such individual: license “holders,”. if they. choose, may ‘acquire additional : au- 
thorization OF: ‘permits from. the State to ‘kill certain. species ‘by ‘the: acquisition 
of additional permits to kill deer, prong-horn antelope, mountain sheep, moose, . 
elk, or goat in accordance with the laws of the State. This does not, in. our 
judgment, however, expand the number of individual license. “holders.” (The 
long established practice of this Department, as well as the intent of the stat- 
_ ute ‘require, in our opinion; that the apportionment be made, as prescribed by.: 
the statute, on the basis of. the number of license “holders,” or individuals, 
. in the various States, as compared to the total pamper of such license “holders” 
in all of. the States. - : 


We note also that. the first M a of f piso 1 J ity. 25, 
1938, for the purpose of the act, by the Bureau of Biological Survey 
_ of. the Department of. Agriculture which was then charged with. 
administration of the act provides at section 1314: 

Special licenses issued ouly after a gerieral’ Jicensé ‘has been purchased’ should 


not be.counted, as the law requires the number of license holders and not ‘the 
’ number of individual licenses. 
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‘We are of the onde the above- recited administrative inter- 

pretation is sufficiently strong to bring that interpretation within the 


. principle of law that a long continued uniform administrative inter- 
pretation of a statute is entitled to great weight in ‘its construction. 


United States v. Wyoming, 331 U.S. 440, 454 (1947) ; Lykes v. United 


States,:343-U.S. 118, 127 (1952);; ‘United States v. American Truck- . 
ing Assoctations, 310 U.S. 534, 549 (1940). See also Sutherland Stat. 
utory Construction, sec. 5108 and supp. (3d ed. 1943). Under this lat- 
ter author ity, the. 1938. Manual provision is particularly persuasive 
as it can be “given: special consideration since it was made at a time | 
when the circumstances leading up to the enactment of the cece 
ute * * [were] # oe # wel] known.” .. 
However, it is apparent the States have not i internet in ‘their 
. licensing activities. They may be divided on the basis of the form 


ee of their hunting. license structures into: 


= (t ) Those requiring. a general hunting ora combination -: 

a “hunting and fishing license entitling the holder to take all. 

7‘ Hype of game; | ae 

(2) Those requiring a cue or combination. Ticénse for 

. certain types of game and special permits or licenses for one | 

or more species not covered by the general license;.and _ 

(3) Those issuing no general licenses, but requiring sep- am 5 

arate’ licenses for various WE of game, such: as deers, ae 

antelope, and. sheep. 


‘The number of general licenses sold by a. State in the first. decide: 
tion would correspond with the number of persons holding paid hunt-' 
- ing licenses. States in the second group could readily determine the — 
extent of duplication as the number of general licenses would. cor- 
respond with the number of license holders while the ancillary licenses 


sold would.show the extent, of duplication as.to persons.. A certifica- we 


_ tion by a State in the third. group as-to license holders based on the 
number of licenses sold would result in duplication as to persons since 
it may be assumed that some individuals will purcine bwo or more of 
the separate licenses. 

Under these varied hunting license structures, each State, i in. order 
 tosecure a larger share of the revenues or merely as a matter of self. 
- defense, would. as stated: to the Chairman of the Legal Committee 
of the International Association : of Game, Fish and Conservation 
Commissioners ‘recently, “follow the other States by multiplying: lies 
censes, so that it would have a small game license, big game license, | 
archery: license, antlerless deer license, and as many other licenses as. — 

its ingenuity could devise.” See the letter of: Noveniber: 12, 1958, 
from the Deputy Attorney General, Commonwealth of Pennsylvania. 
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At present, some States have as many as Sent: licenses, and it is no. 
more than wishful thinking to suppose that other. States would not 
enter the race for the revenues. We cannot attribute to the Corigress 
an intention to enact legislation which would lead to such absurd re- 
‘sults when the statute can obviously be given a reasonable application 
consistent with its language and the legislative purpose. 

-From the foregoing we conclude that in apportioning Federal funds 
for, wildlife restoration purposes under section 4 of the act the 
Secretary. of. the Interior should include as. “license holders of each 
State” all individuals. to whom, a State has. issued one or. more 


licenses; he should not include all licenses issued by a State when, 


“ander State law, more than one license may be issued to a single in-. 
‘dividual.. This brings us to the problem of State certification, = 
ef _ Section 4,-as quoted earlier, provides that the Secretary of the In- 
terior shall apportion one-half of the funds among the States.“in the _ 
ratio which the number of paid hunting-license holders of each 
State in the preceding fiscal year, as certified to said Seeretairy by the 
State fish and game departments, bear to the total number of paid 
hhunting-license holders of all the States *.* *.” [Italics supplied.] 
Neither the committee reports nor the. ‘congressional debates deal 
specifically with the method of certification even though it was obvi 710us 
that the numbers certified were intended by Congress to, be coramen- — 

-surate. It. can be said that a literal interpretation of the statutory 
language, i i.e., that the Secretary should base his determination on 
numbers “certified” by State officials is consistent with the general m- 
‘tent. of the: Congress as reflected i in the legislative ‘history. oe 

‘In his‘ basi¢ explanation of the bill which became the act, Senator _ 
Pittman, its sponsor and floor leader, stated : “This is a bill to provide 

_ for cooperation and participation by the Federal Government, through 
the Department of Agriculture and the-fish and game commissions 
-of the various States * #2" 81-Cong. Rec. 8506. [Italics supplied.] 

- This function later’ was transferred: to the Secretary of the Interior.. 

- 1989 Reorg. Plan No. II; 53 Stat. 1431. Senator Pittman also said: 

“se * * No State has to-participate in the program unless it wishes to 
‘do so * * *.” 81 Cong. Rec. 8506. The Senate report on the. bill 
states: “The Federal Government will * * * set aside funds to be‘al- 

: Jotted to any or all * * * States * * * which. comply with the pro- _ 

- “visions of this act.” Clearly the Federal function was to supply funds | 
‘which would be apportioned on the basis of proper State certification. 

_ -While there is no special statutory or legislative history definition 
of the method to be used other than the language of.the statute quoted 
above, some. clarification ' may be gleaned from -the interpretation 
placed on the terms “certified,” “certificate,” and “certify” by Federal 
courts. In Merrell % v. ad 104.0. Se 557, 561 (1881), the crone 
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Court of the United States in holding inadequate and inadmissible 
in evidence a memorandum appended toa SaeUory.¢ certificate of the 
- Librarian. of Congress said: 


“* * * The memorandum under the certificate had no. o. validity as evidence: It 
_ might have been put. there by any person. It would be. unsafe. to: hold that a 
_tiemorandum- under a certificate, or indorsed upon it, is-part of the certifi- 
cate. A certificate under seal, when invested with legal force and effect, is a 
selemn instrument, and ought to be complete, certain, and final in itself, with- 
out any collateral addition or commentary. Its very form.and character as 
a certificate presuppose that it has the verification and protection of: the authen- 
ticating signature. and seal. Any matter extraneous, that is, not contained in 
the body. of the’ instrument, has not this verification and. protection camara 


In United States v. Ambrose, 108 U.S. 336, 340 (1883), the Court in 
construing. the -word “certificate” as used in Rev. Stat. 5392, held 
that the term had been used there in the one and. ee 
Sense,” saying: | 

‘We do not think the words dealaratiin and seroaia: as used in. the section 
of the Revised Statutes on which this ‘indictment is founded, are.used as terms 
of art, or in any technical sense, but are used in the ordinary and “popular 
sense to signify any statement of material matters of fact sworn a ang 
subscribed by the party. charged. . : 
In Doherty v. McDowell, 276 Fed. 728, 730-731 (1921), the court 
defined the term “‘to’ certify” in connection win a dispute as‘ to 
_whether an “attested” copy was a “certified copy,” ’saying: . 
RR it must be held that a copy duly attested by the court is a certified 
copy: within the meaning of the court order. - One of the dictionary meanings of 
“certify” is “to verify ; to attest authoritatively.” . In 2 Words” and: ‘Phrases, 
First Series, 1033, it is said: ny : 
“The. term ‘to certify’. as used with reference to legal docueaanig: means ms 
testify to a thing in writing; arid in the absence of statutory provision declaring 


the particular form of Seneicanot, any form which affirms the fact in writing © 
is sufficient.” 

It appears: clear that the intention: of the court order. was. to provide for-a 
true copy of the order to be served on. the individual defendant. a think this 
intention of the court was substantially earried out. 


We believe that the intent’ of the statute here was that the certifi- 
cates of State officials be so complete, final, and formal as to be 
invested with legal force and effect. By using the. term 

“certified * * * by State fish and game departments,” we believe that 
the Congress, while not mandating a requirement as formal as might 
be needed for a judicial document, did anticipate that the Secretary 
‘would base his allocation on reasonably complete, final, and formal — 
statements by responsible State officials. 

Tha foregoing is, as previously indicated, consistent with both the 
act and its legislative history. A. cooperative Federal-State pro — 
. gram, was being established. It was clear that State land areas and) — 
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license halders were the. major fabtors to be nised: in apportioning 
Federal grants. The former is a geographical fact readily. deter- 
- minable by scientific method. While the latter might be variable 
‘depending on many factors all within the knowledge of State offi- - 
-cials, it was intended by Congress that such holders be certified on 


a commensurate basis. . Accordingly, the Congress provided that the | 


Secretary apportion the funds on the basis of such reports as cert?- 
fied to said Secretary by ie State ale: and game departments. 
[Italies supplied.] . 

Section 10 of. the, Pittman- Robertson ‘Act’ (16 USC., 1952 ed., 
Sec. 669i), as amended, authorized the Secretary pees ‘ to make 
_ mulés-and regulations for carrying out the provisions of this Act.” 
This authorization, especially when read in the light of the problems 
and principles discussed herein, makes it clear that the Congress i in- | 
tended the Secretary to have and to exercise discretion in this -mat- 
ter. He was thus authorized to spell out in rules or regulations the 
manner and form in which paid hunting license holders of each 
State should be counted for purposes of State certification. Only 
‘through the. issuance of such: rules. and regulations. with accompany- 
‘ing forms and instructions can the Secretary. be assured that the ratio 
~ he uses for apportioning available funds pone all certifying States 


will be proper and equitable. - 


Accordingly, we hold that, in sh borieuine F ederal funds for eld 
life purposes under section 4 of the act, the Secretary of the Interior | 
through such rules and regulations as he deems appropriate is en- 
titled to require from each. State to which he apportions funds, a duly 
-. executed:. certificate of the. number of license. holders in that State 
*-yeported:-on “a commensurate ™ basis ‘for purposes of - equitably 
e apportioning | the annual, sums payable to that State under. the act. 


were W. _Apporr, 
Solicitor. 


EFFECT OF KEATING AMENDMENT ON PROPOSED IOWA 
_ TRANSMISSION LINES 


‘Bureau of Reclamation: Construction 

‘The Bureau of Reclamation is not preclirded by the Keating shieuamnahe 

provision in its annual appropriation acts from using available funds to initi- 

ate construction of electric transmission lines in Iowa as long as the area 
involved is at covered by an adequate: wheeling service contract, 


M-36569 sie eo BS oo Sows 10, 1959. 


> To THE ComMIssIoNER OF. RECLAMATION. 


You have inquired whether the Keating amendment will preclude ° 


construction moe the es Towa transmission nee 4 in accordance ee 
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with the: desires. ‘of the House Rppropations Comimittes as eX~ 
pressed at page 22 of its report on the Public Works Appropriation 
Bill, 1960 [H.R. 1509] assuming: that the bill poo jaw in its 
present form. 

. The answer to this question is that the Keating amendment would 7 
not preclude construction of the Iowa lines. . a See 
| The reason for this conclusion is that the 1s ‘ace would se bile ; 
in an area in which there is at present no wheeling service agreement. 

- The Keating amendment has been carried as a part of the Bureau 
of Reclamation’s appropriation’ ‘acts annually: commencing with the- 
Interior: Departmeitt. Appropriation Act for. fiscal year 1952, ‘Public — 
Law 136;'82d Cong., Ist sess.; 65 Stat. 248). The amendinent pre- 
cludes: the use. of appropriated funds to initiate the construction of: 
transmission facilities, with certain stated exceptions, ‘ ‘within those 
areas covered by power wheeling service contracts.” . 

Thus from the language of the item itself it is clear on its face that 
it applies only in: es: ‘instances where a wheeling contract is in 
_ existence. : 

That this is the intended scope of the Keating amendment i is clear, 
‘not only from the face of oo Provasion, pat alse from its legislative 
history. - 

The Keating amendment in its present form was “drafted by the 
Senate Appropriations Committee in its consideration of what be- 
came the Interior Department Appropriation Act, 1952. As drafted - 
on the floor of the House of Representatives, in its consideration of the 
1952 Interior appropriation bill,.the amendment simply precluded the 
- initiation of construction of transmission facilities within areas cover ed 
by the power. wheeling service contracts, with no exceptions stated. . 
The Senate committee took the language of the House amendment and_ 
added to it certain exceptions. . In explaining its draft of the Keating 
amendment, the Senate committee stated in part: 

The committee is of the: opinion that the Keating amendment as passed by 
the House is too restrictive as applied within certain areas. Therefore, the 
committee has agreed to.a substitute. amendment which contains modifications 
providing for flexibility in application and clarity in interpretation. . 

The modified amendment was. adopted unanimously by the committee in order 

to implement the policy of Congress that, within those areas where wheeling- 
service contracts have been executed, use will be made of transmission facili- 
ties of the wheeling: agencies wherever possible to avoid duplication and, at 


the same time, to provide for the integration of Federal projects and to pro- 
vide an adequate.and dependable supply of power to rural electric cooperatives, 


._. Federal. establishments, and other preferred customers. [S. ie 499, 82d — 


Oong., ist sess., p. 23. Italics supplied. ] 


In originally offering the amendment in the House, Mr. Keating ; 
explained its pd as. follows: 
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* * * That intent is that the Government should not construct duplicating 
‘transmission lines where private utilities have agreed to wheel power over 
their lines.to Government customers at a reasonable rate eR, | 
ee % a ee oe 

I wish to make it plain that this amendment will not affect the bargaining 
power which may be given to Government agencies in the way of appropria- 
tions, “past; ‘pre mit, ‘or future, in thé slightest-degree. © This: amendment’ ‘apnlies 
only to those areas where wheeling contractsare im Jor ce. [97 Cong.. pha 


4645-4646. Italics supplied.] 
Since: thera ; is at this time no. wheeling coritract i in effect covering 
the Iowa area, it is clear from the foregoing that the Keating amend- 
‘ment in its present form would not preclude the expenditure of other- 
wise available appropriations for the construction by the Bureau of. 
Reclamation of transmission lines in Iowa. -On the other hand con- 
summation of an appropriate wheeling contract prior to the initiation 
of construction would, under the terms of the Keating amendment, 
onistruction.of the Iowa lines. | : , 








preclud C20 


Epwarp W. Fister, 
Associate Solicitor, 
_ Division of Water and Power. 


‘gonoved: 
Epmunp T. Frrrz, 
Deputy Solicitor. 


| MENA MINING AND EXPLORATION COMPANY 
A-27950 - Decided June 12, 1959 


Mining Claims: Special Acts—Mining Claims: Surface Uses 


A statement filed by a mining claimant pursuant to section 5. of the ek of 
J uly» 23; re 1955, for the DEEDOSE: of Seipgess rights to. the surface resources 
than 150 aged from the first date of publication of ee to miners “under 
section 5(4).of the act, and the statement is not verified. 

Mining Claims: Special Acts 

Personal service of a notice to miners that a statement ° asserting rights to 

the surface of their claims must be filed under the act of July 23, 1955, 


'is not required where the department or agency requesting publication of 
the notice has complied with the terms of section 5(a). of the-act. 


Mining Claims: Special Acts 

It is not the function of the Department of the Interior under the act of ©— 

July 23, 1955, to go behind the statements contained in.a request for publi- 

_ cation, and if the request for publication on its face complies ‘with re- 

quirements of the act, the Department’s sole function is to order the 
publication as requested. 
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APPEAL FROM THE BUREAU OF LAND MANAGEMENT 


_ The Mena Mining and Exploration Company has appealed to the’ 
Secretary from a decision of the Director, Bureau of Land Manage- 
ment, dated December 4, 1958, which affirmed a decision of the man- 
-ager’of the Santa Fe, New Mexico, land office, dated February 27, 
1957, rejecting its statement filed under section 5 of the act of July 23, 
1955 (80 U.S.C., 1952 ed., Supp. V, sec. 613), with respect to its 
mining claims. The statement’ was rejected for the reason that it 
was not notarized or verified and was not timely filed within 150 | 


( days from May 23, 1957, the ‘date of first’ publication of notice that . 


the filing of such a statement was required. 


The act of July. 23, 1955, provides in part that persons who made = | 


mining locations prior to passage of the act must, when: called upon 
to do so by a published notice, assert their rights to the use of. the 
surface of their claims. The assertion of rights takes the form of a - 
verified statement as prescribed in section 5 of the act. The state- 
ment must. be filed within 150 days from. the first publication of 
notice. Failure to file the verified statement within the time allowed 
results in the limitations of section 4 (30 U. S. C., 1952 ed. , Supp. Vs 
7 sec. 612) being imposed upon the claim. 

In his decision’the Director pointed out that a notice purstiant to 


‘the provisions of the. act was published on May 23, 1957; that the — 


- appellant submitted its.statement.to the land office on ‘Hobruary: 1, 
1958, more than 150 days after the first publication of the notice; nnd 
that the statement was not verified.as well as not aay filed: and was . 
subject to rejection for either of these reasons. - 
The appellant contends that it was never served with a copy of the 
_ published notice; that it was never notified in any manner that publi- 
cation had: been ‘yoades and that, because of the failure.to- notify the » 
appellant; as to. the’ date. and: contents of the, published potice, the ~— 






“required. “The appellant. also contends that the Bureau did not comply . 
with the statute are the ed ha eae regulations Renee to 
service of notice. -— . 
Section 5(a) of the act ae forth the procedure whereby Federal 
departments or agencies Inay file a request for publication of notice 
to mining claimants for the determination of surface rights. The sec- 
tion requires that the request for publication be accompanied by an 
affidavit setting forth that the affiant has examined the land in- 
volved-in a reasonable effort to ascertain whether any person was in — 
actual:possession of the Jand or engaged in» working the land, and, | 
if no persons were found,to be in.actual possession of the land, to set 
forth this fact. ‘The request for publication must: also..be accom- 
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‘panied by a pertibonts of a title’ or abatract company or of a title 
abstractor or an attorney, based upon the abstract company’s or at- 
-torney’s examination of “those instruments which are shown by. the 
tract indexes in the county office of record as affecting the lands de- 
scribed in said request, setting forth the name of any person disclosed. 
by said instruments to have an interest in said lands under any un- 
patented mining claim heretofore located, together with the address of 
such person. if such address is disclosed i such instruments of rec- 
ord.” “Tract indexes,” as used in the act, is defined as those indexes, 
if any, as to surveyed lands identifying instruments.as affecting a par- 
ticular legal subdivision of the public land surveys, and as to un- 
‘surveyed lands identifying instruments as affecting a particular prob- 
. able legal subdivision according to a projected extension. of the public. 
land surveys. i 
Section 5,(a) fubthor provides that— 
Within fifteen days after the date of first publication of such noti¢e,. the de- 
‘partment or agency requesting such publication (1) shall cause a copy of such 
notice to be personally delivered to or to be mailed by registered mail ad- 
' dressed to each person in possession or engaged in the working of the land 
whiose name and address is shown by an affidavit filed, as. aforesaid, and to 
each person who may have filed, as to any lands described in said notice, a re-- 
quest for notices, as provided in Subsection (d) of this. section 5* and shall - 
cause a copy of such notice to be mailed by: registered mail. to each -person ~ 
whose name.and address is set forth.in the title or abstract company’ 's.or title ab-. 
_ Stractor’s or attorney’s certificate filed as aforesaid, as having an interest in the - 
lands described in said notice under any unpatented mining claim heretofore: lo- © 
cated, such notice to be directed to such person’s’ address as set forth in such cer- 


tificate; and. (2) shall file-in the office where said: request for publication was 
filed an affidavit showing: that copies have. been so delivered or mailed.. [talies 


Supplied.J , 

Subsection (e) of seetion’ 5 provides that if the aes or agency . 
requesting publication fails to comply with the requirements of sub- 
section (a) as to personal delivery:or mailing a copy of notice to any 
person, the publication of notice shall be deemed to be wholly inef- 
fectual as to that person or as to.the rights asserted by that person. and 
the failure to file a verified statement as provided.in the. notice “shall 
in no manner affect, ta) prejudice or bar pe vights of that 
person.” : Le 
_ In summary, the act requires that ths doparcnentiol or ‘agency anes 
ing publication file an affidavit stating the land has been examined 





1 Subsection (d): provides ¥ ‘ a: 

“Any person claiming any den: under: or. by. virtue of. any “anpebentcd mining 

Claim; heretofore located and desiring to receive a copy of ‘any notice to mining 

; ‘claimants’ which: may be published as above provided: in. ‘subsection (2): of this 

». , section:6; and which may. affect lands: embraced in -siich mining claim, may cause. 

to. be filed for record in the county office of record where the notice or certificate 

of location of such mining elaim shall have been’ recorded, a duly acknowledged 
request fora copy of any such notice, * * *,”? . . 
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~ for eyidenes of persons - in possession of mining claims on os land, 
or that no such evidence could be found, and a certificate stating that. | 
the tract indexes of the county office oF record were examined or 
- that no such indexes are maintained in the county. There is no. 
requirement that the department or agency must diligently search 
for any. evidence of location of ‘claims by monuments, stakes, etc., 
or that any records other than the tract indexes of the county office 
-of record be examined. . Therefore, if the department or agency 
requesting publication of notice is unable. to find persons in posses- 
sion of or engaged in working the lands involved through an exam- 
ination of the land and information contained in the tract indexes, 
if any, it has done all that is required of it by the law, and it is-not. 


required to have personal service on any mining claimants not located 
by such examination, absent the filing of a request for service by the _ 


- mining claimant under subsection (d) of section 5 of the act. 

The record shows that the Forest Service, United States Depart- 
ment of Agriculture, first. filed a request for publication of notice. 
under the act on April 22, 1957. An affidavit accompanying the. 
request states that the lands involved in this appeal (secs. 6 and 7, 
. 19 NR. 1 E., N.M.P.M., New Mexico) were examined at some 
tin between November 5 ad November 15, 1956, and indicates no 
evidence of persons in actual possession of or engaged in working 
those lands. An attorney’s affidavit certifies that the County of Sand- 
oval, New Mexico, where the lands are involved, has no tract index 
record as contemplated by the act. There is no indication in the - 
record that the appellant filed a request for notice in the county office - 
of record. under subsection (d) of section 5. of the act, nor does it 
allege that any such statement was ever filed. 


The: Department has held that it is not ita function to dees = 


that land included ina request for publication has been examined, 
and that when a request is received, accompanied by the supporting. 
papers required by subsection (a) of section 5 of the act, this Depart- 
ment is required to. publish the notice. Ford M. Conver Se, A-27863- 


(April 20, 1959). 


Consequently, since the Spnonias papers filed by the Forest Serv- 
ice failed to indicate any evidence of the appellant’s possession or 
working of the land involved, personal service under the act: was not 
required and the appellant must be considered to have been con- 
_ structively served with notice by the publication under the provisions * 
__of the act.of the notice published on May 23, 1957, and subsequently. 
‘Since the appellant failed to submit its statement within 150°days:of 
that date, the statement was not timely filed and was properly relented? 


= Hines Gilbert Gold Mines Commana. 65 LD. 481 (1958). 
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‘Inasmuch as the appellant’s statement was properly rejected because — 
it was not timely filed, it is unnecessary to discuss at length the second | 
ground in the Director’s decision for rejecting the statement, i.e.,. 
that it was not a verified statement,.except to say that. in light of the 
specific requirement in the act that the statement be a “verified state- 
ment” this Department cannot accept anything less than a verified 
statement and would be compelled to reject the appellant’s statement 
for this reason even if the statement had been timely filed (48 CFR, 
1954 Rev., 185.180 (Supp.)). 

Therefore, pursuant to the sationey delegated to the Solicitor by 
the Secretary of the Interior (sec. 210.2A(4) (a), Departmental 
Manual; 24 F.R. 1348), the decision of the Director, Bureau of Land. 
: Management, is affirmed. 


Epicunp T. Frorz, 
_. . Aeting Solicitor. — 





ey 
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APPEAL OF WILLIAM A. ‘SMITH CONTRACTING COMPANY, ‘ING. 
IBCA-83 "Decided June 16, 1959 


Contracts: Additional Canroen canoes Specifications —Contracts: 


Interpretation—Contracts:, Changes and Extras 


_A railroad. construction contractor who was to rehabilitate mileage of The 
Alaska Railroad and, in so doing, was required by the terms of the 
- specifications to. effect two separate track lifts totaling six inches. with new 
crushed ballast from a pit. located at Spencer, Alaska, did not satisfy ‘the -- 
- requirement for one of these lifts. when in the course of replacing and 
respacing the ties it gave the track an initial or out-of-face lift, and tamped ~ 
the old ballast to achieve a sound. roadbed for the replaced. and respaced_ 
ties, even though when. the track was lowered back to the roadbed it may 
have been higher than before the commencement of the operations. As the 
out-of-face lift was either work that necessarily had to be performed to carry 
out the purposes of the contract, or was performed. for the convenience of . 
’ the contractor, it cannot. qualify as extra work entitling the contractor. to . 
additional compensation. There was also nothing in the correspondence and 
: negotiations relating to the approval by the contracting officer of the con-.": 
' tractor’s progress schedule which could be said to have effected a practical. - : 
interpretation of the requirements. of the specifications with respect to the 


track lifting operations inconsistent. with their literal terms. 


‘Contracts: Payments—Rules of Practice: Evidence 


A railroad construction contractor who in connection with the rehabilitation of |. 
The Alaska Railroad was required to load, haul, and place ballast is entitled” 
to additional payment therefor when it was misled by the specifications into | 
‘believing that each carload of ballast would contain 42 cubic yards of ballast 
but. the. preponderance of the evidence shows that each ear actually con- 
tained 48 cubic yards of ballast, notwithstanding that the foreman in charge **. 

‘ of the contractor’s ballast trains had certified in the course ofthe loading | 
that each car contained 42 cubic yards of ballast, and.the contractor’s chief’ 
officer had not immediately: challenged the erroneous certifications, since 
he did not.learn the truth until after the loading of the ballast had .been: 

' proceeding for a: considerable time, and it was necessary to verify the 


capacity of the cars by checking with their manufacturer. 


Contracts: Changes and Extras—Contraets: ‘Specifications 


Under a contract for the rehabilitation of The Alaska Railr oad which ntovidex 
. for an equitable adjustment: in case .of overruns of quantities of more than 
25 percent, the contractor is never theless not entitled to an equitable adjust- ~ 
ment in the unit price on account of such an overrun in the quantity of eae 
_ ballast loaded, hauled, and placed when the evidence fails to show, at the .- ” 
very least, that, the contractor’s actual costs for loading, hauling, and placing. 
the: ballast, together with a reasonable allowance for profit thereon, ex- ae 
ceeded the bid price. This cannot be said to.have been established merely. . : 
by testimony of the contractor’ s chief officer that the bid would have been 
s, higher if he had known that the railroad would not supply. ballast loading ~~. 
equipment, where there was nothing in the specifications which required. fie, 


the railroad to supply such Leger 


661.D.,No.7 
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BOARD OF CONTRACT APPEALS 


William A. Smith. Contracting Company, Inc., a , Missouri corpora- 
tion, with its principal office in Kansas City, Kansas, has filed timely 


- ‘appeals from findings of fact and decisions of the contracting officer ‘ 


_ denying two claims of the appellant for additional compensation 
under Contract No, 14-04-003-1044 with The Alaska Railroad. 
The contract, which was dated September 23, 1955, was executed 
- on US. Standard Form No. 28 (revised. March 1953), and incor-. 
- porated the General Provisions of U.S. Standard Form No. 23.4 
- (March 1953). 

The contract provided for the rehabilitation of approximately 23.4 
miles of main line track between Portage and Indian, Alaska, and. ~ 
0.9 miles of sidings, and was only one segment ofa program for 
‘rehabilitating the entire roadbed and trackage of the railroad which’ 
was substandard in many respects; the tracks, which containéd many - 
sags and humps, being out of alignment; the ballast, which had been 
in place for 35 years, being very old; the ties being deeply. embedded _ 

in the ballast: and the subgrade beneath the ballast; and grass and 

weeds growing in the tie cribs.. Four separately listed items of work 
were to be performed under the contract, which, as: set forth in the 
contract and in paragraph GR-12 of the specifications, were as __ 
follows: 





tien fe ae eti, > Item rar, Bid “Unit and unit price Amount 
| No nO ; quantity an ; at 
1.| Load, haul and- plate ballast*:__---._..2-- ' 43,011 | Cu. yds. @ $1.00 Le eae to $43, O11: 00 - 
2 |. Ties respace___--2- Heat Sets aoe las Skies 128, 152 ) Trk. ft. @ 0.45... --.------- 57, 668. 40 
3'| Ties place_..-_-------. -----+-------------- 8, 262. | Each @ 3.95___--_ heceseSwead, 32, 634, 90 
_ 4 | Raise, line and dress track... .--..-------- 128, 636 | Trk. ft. @ 1.00__..----------] 128, 636. 00 
Total Biden oa PTE oe) (COAST, Peers CRO lar Seek es $261,950.30 





*The ballast was to be re ata gravel itl located at Spencer, Alaska. 


The sompleton date specified i in the contract was October 31, 1955, 
but, since the season was too far advanced to permit the commence- . 
ment of work during the autumn of 1955, the contract was actually 
entered into with the understanding that. the work would. begin in 
the late spring of 1956, and would be completed during the summer 
and fall of that year. Under the appellant’s revised progress schedule, 


as finally approved by the contracting officer, the work was to com- ._ 


~“ mence the week. of May 20 with tie placing ; was to be expanded . 
the following week by. tie Tespacing, and raising, lining, and dressing 


' 1 Paragraph GR-22 of the specifications. required the contractor to submit a progress 
schedule to the contracting officer for his Pyerovils : 
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the tink: and. loading, hauling, and placing af ballast was to cota. 
mence fe week of June 24. The work proceeded as scheduled and. by 
letter dated. December 18, 1956, it was. accepted as completed a as of 
September 20, 1956. : 
The two claims involved in the hopes which total $96,177. 40, ‘were 

duly excepted by the appellant from its release on contract, dated 
December 18, 1956. The first claim, which was in the amount of — 





$63,721. will be denominated the extra track lifting claim, and the ~~ : 


second claim, which was in the amount of $32,456, will be denominated: 
the ballast claim. Se, 

The parties having requested a hearing for the purpose of taking : 
testimony, the Board designated Leon Jourolmon, Esq., Assistant 
Regional Solicitor, Portland, Oregon, to conduct the hearing, which 
was held at Seattle, Washington, from December 2:to. December 4, 
1957, inclusive. Under date of February 12, 1959, the examiner filed 


‘a report with the Board in which he commended that the extra — ae 


_ track lifting claim be denied, and that the ballast claim be allowed in 
the amount of $7,362. Counsel for the appellant and Department 
counsel were afforded an opportunity to comment on the report, and 
filed exceptions to the examiner’s findings and conclusions. insofar 
~. as they were adverse to their interests. Having considered the whole: 


record, the Board. is of the opinion that the recommendations of the. : : 


examiner should be accepted. Each claim will be separately: 
considered by the Board. Oe 


i The Entra Track Lifting Claim. oe ye 


The specifications governing the construction details for all four 
items of work to be performed under the contract in this.case were 
very brief, covering no more than five mimeographed pages. Para- 


graph GR-5 (part of the General Requirements of the specifications) , Ones 


headed “Scope of Work” described the work in general terms: as 
iy follows: . a Page Page 


SCOPE OF WoRK—The work under the contract shall consist of. the. furnishing 


of all materials, equipment, tools, all labor, and all supplies and incidentals, 


except as: otherwise listed or ‘specified. ‘herein, for the loading, hauling and 
‘spreading? of approximately 41,418 cubic yards of crushed gravel ballast on 
23.4 miles of main line - track between Portage and Indian, tugether: with the 


2-There is no discrepancy between this figure and the Geute of 43,011 cubic yards which © 


As indicated. as the bid quantity in the contract and in paragraph GR—-12 of the specifica “ 
tions which. give ‘the. estimated bid quantity for each of the four items ‘of work -covered . 


by. the contract.. The difference is accounted for by ‘the 1,593 ‘cubic. yards necessary. to 
provide: ballast for the 0.9 miles of passing track. Paragraph GR-14 provided for the 


making of an equitable adjustment in the unit-price bid for. a particular item if, as a result - eee 


ofan alteration in the plans or in-the quantities of the work, overruns or > HRGEEEHES of 
. nore e than 25 percent occurred. , 


S 
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~-- spacing of existing cross ties ‘and regaging rails; spite: the Slactie or replacing 
* ~ approximately 340 additional cross ties per mile. Also for raising, lining and. 





dressing of track on the same section of line, together with incidental work as 
~ provided expressly or inferentially in the specifications and similar. related 
- documents made part of this contract. Passing tracks at Girdwood and Bird, 
totaling 0.9 miles, must also be rehabilitated and are included in this contract. 


In addition, paragraph GR-17, nee “Omitted Deal: included 


-. the express provision : 


_ OMITTED DETATLS—The Gontractar is to understand that any work. -not 
specifically mentioned in the specifications, but which is necessary either directly. 
_ or indirectly for the proper carrying out of the intent thereof, shall be required 
and applied, and he shall perform all such work dust: as if it were particularly 
delineated and described: * * * 

_ "Thus, any details of construction not expressly covered by the specifica- 
tions had, nevertheless, to be performed but the method of perform- 
ance was ‘left to the judgment of the contractor. 

So far as details of construction that were prescribed are concerned; 
there were two that are of basic importance in the consideration of the 
merits of the extra track lifting claim. These are to be found in 
paragraphs CD-1 and CDH of the specifications. Paragraph CD-1 


: provided : 


- All ballast material shall be loaded from railr ‘oad stock pile of crushed ballast 
-_.. at Spencer pit,® hauled and unloaded by the Contractor by dumping as the means - 
provided by the Railroad or the Contractor permits. 


Paragraph CD-4 provided that the contractor should x raise, sak iad 
dress track at his bid price per track foot, subject to conditions stated 
in. 11 subparagraphs, designated: as as to (j). Sobparagmph (a), 
which was in two parts, provided : 0: 


Ballast to make an average 6’’ raise (Z, 770. Gubic varae per mile) will be 
’ spread to make two separate track lifts between the north end of Bridge 64.7 
and the south end of Bridge 88.1 (23.4 miles). 

Ballast will also be spread to make two separate track lifts on Girdwood and 
' Bird passing tracks, Kern siding will not be rehabilitated,. The Contractor will 
be paid for this siding work:.at the same rate per track foot as his main line 
bid price. Pay measurements for raise, line and dress on siding work will be 
_ from switch point to switch point, main line measurements. Girdwood siding 
2,227 feet. Bird siding 2,857 feet. oe 


Subparagraph (b). provided : 


Where engineer top of rail stakes are not set the track will be raised to eleva-~ 
tions -obtained by: “spot-board” methods. The Contractor’s track foreman will 
‘set the spot- -board to a height. and at a location approved. by. the. Railroad’s in-| 
spector or Engineer: As an overall: lift of siw (6’’) inches is required, the first © 
raise should be. , approwimately four inches (4'") although cousiderable variation 


3 'The italics are supplied throughout the subdivisions of this paragraph. 
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‘from this rule must be allowed. to eliminate sags. and humps 4 in ‘the existing oe, i = 


‘grade line. 


is Subparagraph (d) included the} provision: 


Stakes or lining points will be set for the center line of track by the Engineer mee 


and the track lined to same ‘after the initial four inch (4’") raise, but a lining |. 
gang shall follow one or two days behind the finished lift and spot up and line 3 
places found not to De holding up under. traffic. 


In connection with the work of replacing and respacing ‘the dine oe 
the appellant gave the track an initial or out-of-face lift, and tamped~ eee 
the old ballast to achieve a sound roadbed for the roplaced and ree 
spaced ties. When the track was lowered back to the roadbed, it 9. 7 


was higher than it had. been before the appellant had eomioonced: its 


operations. However, in the course of. performing these operations, : os ; 
- the appellant did not eliminate sags and humps 1 in the existing grace he 


line, nor did it spread any new ballast. 


In making its bid, the appellant contends, it had rocesded: upon the " : : : 
assumption that the initial or out-of-face lift would constitute the. ~ 


first of the two track lifts obviously required by paragraph CD+4of _ 
the specifications... Apparently, it was also under the impression that — 


this assumption underlay its correspondence with the contracting : | = 
officer occasioned by ‘the Tequirenient that its progress schedule be es 


submitted to him. | a 
The appellant first submitted a progress schedule: to ne sbateact! ae 
ing officer with its letter dated April 5, 1956. By letter dated April 


_ 18, the contracting officer asked the appellant to explain “just what 
work you intend to do between May 15 and June 11 on raise, line- 


-and dress track,” the first mentioned: date being the date for the 
commencement of operations under this schedule. This letter was 
received by the appellant on April 18 but on the previous day it had 





already written to the contracting officer as follows: “As you will . ear 
note, this progress chart indicates our beginning to work on 15 May 


1956. The work which we will do involves the initial raising and 


aligning of. the track.” The letters having crossed in the mails,” Sige 
D. M. Saln, the appellant’s project manager, who was headquartered 


at, Kansas City, wrote to the contracting officer under date of April — 
-18, to inform him that he would come to. Anchorage, Alaska, to discuss. 
the matter of the progress schedule with him.- When Salm arrived in 


Anchorage, he contacted one of the subordinates of the contracting: ~~ : 


_ officer, 'Tessendorf by name, who as manager of track for. The Alaska ; 


Railroad was in charge of the project under the general supervision. , Fs : : 
of the contracting officer. The day after his conversation with Tes- 


-sendorf, which. occurred on a Friday, Salm wrote a memorandum to . 


aL W. ae the eas of the Spe enh with which he. Bg e 
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‘forwarded to the latter a aed progress schedule, and gave. 6 the fol- 


_. lowing report with respect’ to his conversation with Tessendorf on 


~ the subject of the number of track raises which the appellant would 


be required to make: 





* * + They now advise that they want six inches of Griahiea ballast baiieath 
.~ the track and following our proposed schedule the raise and tie renewal and tie 
spacing would not constitute a first raise or if we just raised the track on 
existing ballast without any tie work would not be recognized by them as a first 
raise. In their way of thinking we will have to make three raises; one for tie 
spacing, one 4-inch raise, on crushed rock, and one 2 inch raise. on crushed 
rock.. I have asked Mr. Tessendorf to show me any such wording in the 
_ Specifications, as according to them they would be getting an 8 to 10 inch total 
raise. I have pointed out that the specifications clearly state that an overall . 
. lift of 6 inches is required and that the first raise should be approximately 


4 inches. There is no mention that the final raise will be a solid 2. inches or |. 


that the track will be raised: to permit 6 inches of crushed ballast. beneath the 
tracks. ; 
Salm and Tessendorf resumed the discussion of ie subject the follow- 
ing Monday,.and on the same day Salm again sent a memorandum 
to Huncke 1 in which he reported as follows: : 

In a conversation this date with Mr. Tessendorf he agreed that the six inch - 


raise was all that was required with the exception of the sag raises and he 
further stated that he did not-care how the work. was done as-long as they 


4 ‘gota full six inch raise; however, the specifications are clear enough so there 


should not be any further argument regarding this matter. 


~ Two days later the contracting ‘officer approved the revised progress 
schedule which the appellant had submitted. In his letter of approval, 
which was dated May 16, the contracting officer made the approval. ‘ 
sub} ect to three conditions, the third.of which was: “All work shall 
be in accordance with the specifications * * *.” “a 
By July 2, 1956, the appellant had substantially: completed the tie 
replacement and respacing operations of the contract, and on this 
day Salm met with the contracting officer to discuss the question 
whether the raising of the track which had been effected in the course 
of these operations would be counted as one of the two. lifts required 
by the specifications but received a negative answer. Salm and the 
_ contracting officer then proceeded to. exchange letters in which they 
stated their respective positions. Under date of July 38, Salm wrote 
a letter to the contracting officer, referring to their conversation the 
_, previous day, and stating: 
AS you were advised it is our contention that we are making a first x raise of 
the track with the tie spacing work and; therefore, the track will require one 
more additional raise. As discussed, the specifications do not state that the track 


will be given a four (4) inch raise and then a- second raise of a firm two (2) 
inches. The. eopieach specifications § state only that an over all lift of six (6) . 
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: inches is sequined and that the first: raise should be approximately four: Cs) - 
inches. ae 
We are jieanis to. making the ‘second raise a maximum of five. (5) inches ; 





- or any height under five (5) inches that you may desire, but we do not believe ° . 


that a. third raise is our contractual, ‘obligation under the terms of the. contract. 


To this letter, the ounans officer replied under date of J july 6 
; as follows: : 


Paragraph CD-4 of the Gedheatlans states specifically that sufficient ballast _ 


to make an average six inch (6’’) raise will be spread to make two separate ee oe 


track lifts. Further, that the first raise shall be approximately four inches (4’’) 
although considerable variation from this rail* must be allowed to eliminate.” 
sSags.and humps in the existing grade line. This is interpreted to mean that the 


contractor is required to make a a a finish ballast lift of approximately two ee 


inches (2'’). _ 

Paragraph CD-1,. Page 24 of the specifications states that the crushed ballast. 
will be obtained at the Spencer pit, hauled and unloaded by the contractor. From :- 
personal knowledge, none of this ballast was hauled and‘spread before making 
‘the tie raise, and therefore this cannot be considered as being the first lift. 


In accordance with the instructions of the contracting officer, the — | 


appellant proceeded to make two more track raises, each with new. -. 


‘ballast, and its-claim for additional compensation is based on its extra 
costs In: performing this work. 

It now argues in support of. its position that the feaet that can: be. 
said.in its favor is that the Specifications are ambiguous with respect 
to the number of: track raises required, and, therefore, that the ambi- — 

guity should, in accordance with time-honored doctrine, be resolved | 
against the Government, which drafted the specifications. The appel- _ 
-lant’s position is, however. clearly untenable. It would, indeed, be ~ 
difficult to find specifications whose meaning is plainer, and the con- 
tracting. officer’s interpretation of their requirelnenty was obviously, 
correct, 
. Paragraph: CD-4 of the specifications flatly aid that bellast “will 
: be spread to make two separate track lifts,” and this can only mean 
that each of these lifts must include the spreading of ballast as.one 
of its component procedures. Furthermore, the ballast so spread 
must be new ballast. Although there is no express reference to ballast - 


“at Spencer pit? in paragraph CD-4—this phrase is, in other words, > 


not expressly carried over from paragraph CD-1—the use. of new 
ballast from that pit is necessarily implied not only in the reference 
to the spreading of the ballast but also in the parenthetical reference 
to the “1,770 cubic yards per mile,” for this corresponds exactly with — 
the 41,418 cubic yards of crushed gravel ballast which are mentioned 
in paragraph GR-5 of the specifications. Another requirement was 


. 4 Evidently, this represents a typographical error for “rule.” 
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that ihe first litt. average out at a height of approximately’ 4, inches, a 
and it is not shown that this was true of the out-of-face lift madé by ~ 


a _ the appellant. Finally, there is nothing in any of the construction | 


details prescribed for the replacing and respacing of ties that in any - 
way is in conflict with those Peeve for the track raising under 
~ item 4 of the contract. 
In testifying at the hearing, the cotitracting Siicas cored the 
opinion that the lift which the appellant had first effected had been’ . 
for its own convenience in replacing and respacing the ties, and 
. possibly also for the rough lining of the track, and such indeed ap- . 


noe pears to have been the case. If it be said that as a matter of practical . 


necéssity the specifications of the contract could. be carried out only 
by deferring the spreading of ballast until after the track had been 
given an out-of-face lift, thesties replaced and respaced, the. old bal- 


_ last tamped, and the track lowered back on'the improved founda-~ 


‘tion thus created, this practical’necessity would not suffice to relieve 

’ the appellant ee its duty of complying with the explicit directions 

of paragraphs CD-1.and CD-4 by thereafter effecting two track 
_ lifts with the use of new ballast... Rather, the making of the cut-of- 

face lift, as a preliminary to the making of the two lifts for which - 
. the contract. expressly provided, would have to be considered as a 


De - procedure so inherent in the performance of work of the nature of 


that described in the contract as to constitute one of those “omitted 
-- details” for which the contract incidentally provided. If, on the 
other: hand, it be said that the job could have been accomplished 
without this preliminary. lift, then it is plain that such lift was merely 


- a procedure voluntarily adopted by the appellant for its own con-- 
. venience. But whether this initial track raise was a matter of neces- 
sity or of convenience, it could not qualify as one of the two track 


~ lifts contemplated by paragraphs CD-1 and CD-4 of the specifica- 

tions for the simple reason that these could be uae ea only 
with the new ballast from the Spencer pit. 

The appellant, nevertheless, seeks to invoke its own inderstanding 

- of what occurred in connection with the approval of the construction 

- program by the contracting officer as support for its claim., It argues . 


that.in the course of approving its construction program the contract- — 
~. ing officer’ gave a practical interpretation of the requirements of the 


specifications which in effect adopted the appellants. interpretation . 


~ and hence amounted to a waiver of the requirements of the speci- 
_ fications. This contention is, however, no more convincing than the 


anpeants. interpretation of the ‘requirements of the specifications. — 
To be admissible, a practical interpretation must have been acted 
on by both parties before any controversy arose, and this was not . 
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true. in the present case.® Moreover, there: is nothing is shies that ees 
' the appellant’s understanding that the initial out-of- face lift would) 
qualify ‘as the first lift required by the: specifications was not. simply | 

_ unilateral. All the expressions that occur in the relevant documents: 


are. highly equivocal, and- emanate, moreover, entirely from the ap- - 


pellant’s own. project manager, Salm. . Obviously, when Salm. wrote. cee ; e 
‘to the contracting officer to tell him that the work they would do. |. 


at first would involve “the initial raising and aligning of the track,” — 


' the statement could have a different significance for each of them, - 


and thus the. issue would. not be focused. Even the. statement at- 


tributed to Tessendorf, in Salm’s second memorandum to Huncke, >. i: 


that he would be content with a 6-inch raise, and that he did not 


care ‘how the work was done-so long as he obtained such a raise, 
cannot necessarily be taken as a commitment that he would regard. - ee 
an out-of-face lift of. the kind actually mage: as. sane te *he TAGS 


requirements of the specifications, 
~ Due to illness, Tessendorf was unable to testify at the’ hearing but, 
even if it be assumed that his understanding was the same.as Salm’s, 


it would not help the appellant, for Tessendorf had no authority 


to interpret the specifications, or to waive any of their requirements. BA 

It would certainly be a novel doctrine if it were to be held that.a 
contracting officer in approving a progress schedule, which, moreover, — 
‘was not binding upon the contractor, necessarily effected a modifica: — 


' tion of the specifications. ‘On the contrary, when the contracting officer... - 37) E43 
~ himself came to approve the progress schedule. in the present.case, 
he expressly made his approval subject to the requirements of the > 
specifications. It is clear, ee that he did not intend. to waive ~ - 


- any of their requirements. | 
. As the extra track lifting claim i is not seed by the ishecacs 
of the specifications, or by any cogent interpretation which can be. 


given to those specifications, the claim. must be, and, mooondingy, gs 


; denied. 
2. The Ballast Claum. - 


. The Antes: officer paid ‘the appellant: for adie? bling, ec ee 
. and placing ballast (Item 1) on the assumption that. the quantity ..- 


involved was 51,510 cubic yards. The appellant claims, however, 
that the correct quantity was 59,976.38 cubic yards, and also that,.since 
this greater quantity. repr eseiited an overrun 1 of more than 25 percent. ~ 
8 See Old Colony Trust Co. ¥. Onan: 230 US. 100, 118 (1913).; Union Paving do. aA . 
United. States, 126 Ct. Cl. 478, 489: (1953). : 


These prerogatives were: vested, eR clnately: ‘in aie contracting officer by paragraph 
GR-16 of the specifications.. : aa ye ; 
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~ over the estimated: quantity, it was s entitled to be paid for the ballast, | 


oe under the overrun provision of paragraph GR-14 of the specifications, 


‘at the rate of $1.37 per cubic as rather than at the bid rate of $1 
er cubic yard. 

Under paragraph GR-36 of. the specifications the railroad cars 
to be used for loading and ‘hauling the ballast were to be rented to . 
the appellant by The Alaska Railroad. The terms of the rental were 


stated to be as follows: 
Pl.” epg only side. & center dump, Class 7100 to 7199. (2. Cu. Yds.) 


i 


 @ $1.15.” . 
The cars so furnialicd hors on 1 their suisecne a heavy stenciled line, 


\ beneath which were the words “Load Limit Line For Ballast.” The 


' evidence is to the effect that the capacity of a car, when filled exactly. 


. to the top of this line, was 48.18 cubic yards. Inside the cars there 


_- was another load line, this one drawn freehand with yellow chalk. 

- Although the interior line varied somewhat.in position in the different 
~ cars, in:general its top was at or slightly below the top of the exterior 

line. The cars were loaded by a.power shovel, the bucket of which . 

had a rated capacity of 184. cubic. yards. The evidence. is to the ~ 
- effect that the actual capacity of the bucket, when heaping- full rather 

_ than level-full, was 2 cubic yards or more... 7 
~ The appellant commenced loading and fegling ballast on J une 5 96, 


_.. . 1956. Throughout this operation the representatives of appellant 
~ - and of the railroad appear to have followed a rule-of-thumb that 


24 bucket. loads would fill a car to capacity, a. figure obtained by: 
dividing. the 134. cubic yards rated capacity of the bucket into the ° 
- 42 cubic yards mentioned in paragraph GR-36. In accordance with. 
this rule-of-thumb, both Leo D. Gragg, the appellant’s foreman on 
the ballast train, ona the. railroad’s inspectors signed daily loading 
records certifying that each car had been loaded with 24 cubic yards 
of ballast. In all, 1,227 carloads of ballast were: loaded, hauled and 
placed as ballast material. 
‘Two misconceptions were reflected .in the certifications, the first 


‘being that the capacity of the cars, when filled to the vicinity of the 


load lines, was 42 cubic yards, whereas in fact it was about 48 cubic 
yards, while the second was that the shovel bucket, when heaping full, 
had a capacity of 134 cubic yards, whereas in fact it was capable of 
carrying about 2 cubic yards. The first misconception would seem to 
stem directly from the reference to 42 cubic yards in paragraph 
_GR-36, for it was-only natural that the appellant should relate the 
._. figure there given to the “Load Limit Line For Ballast” marked on. 
the cars.. And the second misconception might well be said to be. 
_indirectly attributable to the same cause, for if the capacity of the - 
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| cars, when filled 3 the load lines, was taken to be 42 cuhio se and oe 8 
‘if 24 heaping bucket loads sufficed to fill a car to those lines, then a. 


~ heaping bucket load would necessarily. have to contain no more than — 
184 cubic yards on average: Nor were the errors too readily susceptible ; 


of detection, for, unfortunately, each departed from the truth in the e | 


same ratio, that is, the assumed capacity of the cars was seven- 


eighths of their approximate actual capacity and the assumed capacity * 


_ of the bucket was seven-eighths of its approximate-actual capacity. 

While the operations. were still proceeding, L. W. Huncke, the 
president of the appellant, who happened to be present. on the job 
when a ballast train pulled. in,’ inspected the cars and began to 


suspect that they were being loaded to a greater capacity than the 49.0. ae 


cubic yards mentioned in: paragraph GR-36. He instituted an in- 
vestigation, which included writing to the manufacturer of the cars, _ 
and this convinced him that the cars, when loaded to the stenciled. 
- exterior load line, contained 48.18 rather than 42 cubic yards of ballast. . 
While his investigation was proceeding, he took no action to -stop 


his foreman in charge of the ballast train from continuing to certify - . 


that there were 42 cubic yards of crushed ballast in each car that was 
being loaded. However, under date: of September 11, 1956, he finally 
wrote to the contracting officer to assert his claim that wayment should 
be made on the basis of 48.18 cubic yards per car.. The contracting 
officer replied under date of September 19, stating that the specifica- 
tions did not indicate to what line the cars should be loaded; that a 
check had revealed that “the forty-two cubic yards quantity would. be 
reached when the cars were level at a line, 40 inches from the top of 


__ the car”; ® and that the cars had been loaded accordingly, except for ie 
a few cars loaded on August 7 which had not been loaded to capacity. 


This shortage was 24 cubic yards and the contracting officer paid for 


the ballast at the rate of 42 cubic yards per car, except for this shortage, hee 


which the appellant accepts as correctly determined. 

Ordinarily, when.a party has given a receipt, or other certification 
of quantity, or payment, such documents may be disregarded only 
_. upon the most. convincing proof that they. are erroneous. In the 
present case; however, since it appears that the appellant’s foreman 
was led to.give the certifications by reason of misconceptions for which | 


the Government was at least partly Hosponew les no Ereer weight can oe a 


| be. attached to these documents. 


. 7The Government niean: and. the. examiner found, that Huneke’ 8 visit occurred late te, 
. in. June or early in July. The Board, however, considers that the evidence indicates a. - 


. greater probability of the visit having occure? at a date Sometime in the in tier: part of 
July. - : 
8 The top of the eencne? exterior load line. was 8714, inches, from the car top. 
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“Ordinarily, tos the failure of a, carta to eso a certification - 


. with reasonable promptness after the discovery that it is erroneous 
would count heavily. against accepting the contention that, the cer- 


tification was incorrect. But, again, in the present case, the president - 


of the appellant did not’ ‘become aware of the.true situation until the - 
loading and hauling of the ballast was well under way, and the ad- 
- ditional time which he spent in confirming his suspicions does not 
appear to have been beyond what was reasonably necessary under the a 
circumstances of the case. 
The Board. believes, therefore, that there. is no serious obstacle ~ 
against. attaching weight to the evidence which the appellant has of- 
- .. fered to prove that the ballast cars carried in fact considerably more 
. than the, 42 cubic yards per car which were certified for payment. 
~The examiner found that the preponderance of the evidence supported 


a findings that the ballast cars were loaded approximately to the level 


- of the yellow chalk lines inside the cars; that each bucket when loaded _ 
~ by moving upward through the loose. ballast tended to forma heap- 
ing bucket load; that most: of the buckets contained such heaping 
loads; and that the average car load contained, therefore, 48 rather 


7 - than 42 cubie yards. The Board agrees with these findings, and since 
1,227 cars were loaded, it concludes that the appellant is entitled to 
payment for loading, hauling, and spreading 58,896 cubic yards of 


. ballast material, less the 24 cubic yards which, it is agreed, must. be 
. deducted because of shortages. The ‘net. pees is, therefore, 58,872 
- cubic' yards, which represents an excess of 7,362 cubic yards over the © 
~ amount for which payment was made by the contracting officer. At. 
the unit price of $1 a cubic yard, the appellant is, therefore; entitled 


.... to an additional payment of $7,362, and the contracting officer is di- 
rected to take appropriate action for the allowance of additional com- - 


angen in this ‘amount. 

‘The 58, 872 cubic yards for gin pay mien is to be ee represents. 
_ an overrun, of more than 25 percent over the estimated amount of 
43,011 cubic yards set forth in the bidding schedule. The Board, how- 
ever, shares the opinion of the examiner that the appellant has failed 


. to prove that it-is entitled to an increase in the unit price.on account .— 


of such overrun, whether the calculation be made on tlie basis of the - 
total quantity, as the pena contends, or only on the amount of the 
overrun. - 

The appellant’s president jesnfied that j in bidding a price of $1 
per cubic yard for the ballast work he assumed that The Alaska Rail- 
road would supply a belt loading apparatus for loading the cars be-.- _ 
cause the specifications of. the contract under which the ballast was 
produced required such ‘an epbaratas to be furnished to the railroad 
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es the ae actor thereunder; and. that the failure of the railroad to" 
‘make the anticipated equipment available to the appellant had raised. 
the latter’s.costs by. $0.37 a cubic yard on all the ballast hauled. But 
there was nothing in the specifications of the instant contract. which: 
: could have led. the appellant’s president, to believe that the railroad 
would ‘permit the appellant’ to use this equipment, if furnished by the 
contractor under the other contract, and the mere disappointment of. 


the appellant’s expectations in this regard could itself furnish no. — a 
- ground for an adjustment in the unit price? That such an adjust- 


. Iaent may not be used as a means for shifting to the railroad the 
burden of a loss, or inadequate profit margin, that would have been 
- Sustained even ifno overrun at all had occurred is made doubly clear . 

by the statement in paragraph GR-14 of the’ specifications that “In. 


the event that unit bid items are increased or decreased more than ee 
twenty-five percent (25%) no allowance shall be made for anticipated ates ke 


profits or loss due to such changes.” 


Se; Furthermore, while the appellant submitted a tabulation indieating: nee 
~ how the $0.37 per cubic yard had been derived, the sole evidence to ~ 


show what the remainder of the costs of loading, hauling, and placing’ 
| ballast was is a statement by the appellant’s president that $1 per 


cubic yard would have been a fair and reasonable price for this work 


had the railroad made a belt loading apparatus available. There is 
; nothing. to show how much of the ST represents costs" and how much 
represents an allowance for profit. Nor is there anything to show _ 
whether this figure is derived from records of the costs actually-in-_ 
curred, or is.a mere estimate. Assuming, but, without deciding, that. - 
compensation for. the items of expense which the appellant. erroneously 
omitted in computing its bid might be allowable in a unit price ad- 
* justment limited to the 15,861 cubic yards of overrun, it would cer~ . 


- tainly ‘be necessary for the appellant to establish, at: the very: least, < a 


that its actual costs for loading, hauling, and placing ballast, together 


with a reasonable allowance for profit on this work, exceeded $1 per - i" 2 
‘cubic yard. The evidence offered is, however, insufficient to admit: © <>" 


- of an informed judgment as to the existence of this essential fact, and, 
hones, there 1 is no basis for an increase in the unit price. 


‘Concnusrox 


roe pursuant to the authority délégatud to the Board :of - me 


Contract Appeals by the Secretary of the Interior (sec. 24, Order 


No, 2509, as amended; 19 F.R. 9428), the findings of fact and deo" 


®See Great Lakes “Dredge ona Dock. Co._v. United States, 119 Ct 504. (1951), cert, 
denied 342.U.S. 958 (1952). 












6 
~ sions of the contracting officer are affirmed with respect to Claim No. 
‘1, and reversed with respect to Claim No. 2, and he is directed to 

proceed as outlined above. 
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7 Wu Suactz, Acting Chairman. 
I concur: oe 


Herserr J. Suaucurer, Yember. 


fe APPEAL OF AIR SURVEY CORPORATION 
-- TBCA-152 te Decided Fime 30, 1959 


Contracts: Damages: Liquidated Damages—Contracts: Delays of Contrac- 
+ tor—Contracts: Specifications 


oA contractor which was required to prepare and furnish aerial photographs 
‘and topographic. maps for an irrigation project within a specified time and 
which. under the terms of the specifications was subject to the imposition 
of liquidated damages for failure to make delivery of. such materials on 
‘time cannot be said’ to have effected timely delivery when the materials 
delivered contained serious defects requiring - an extended petiod for 
correction. : 


Contracts: Delays of Government—Contracts: neve of Cantractor-Ons- 
tracts: Damages: Liquidated Damages—Contracts: Acts of Government 


When the Government was required te inspect and accept the work of a 
contractor which was required to prepare and furnish aerial photographs 
and topographic maps,.and the contractor contended that the inspection. was: 
unreasonably delayed by the Government, it had to. establish not only that 
such delay was unreasonable in the circumstances of the case—which cannot 

‘be established merely by allegations in a brief—but also that, but for the 
. duration of the Government's: delay, it would have. required less time to 

' make the corrections.. The recognition, by the Government of: its own re- 
sponsibility for part of the delays by not’ imposing liquidated damages for 
periods required for inspection and transmission of material does not pre- 
vent the apportionment of the remainder of the delays to the contractor. 

_ ‘The contract, by providing expressly for excusable causes of delay, including. 

~ “acts of the Government,” interentially provided for the Sppor ponmeus 


of delays. 


“BOARD OF CONTRACT APPEALS 


The Air Survey Corporation, of Arlington, Viewais has filed a 

- timely appeal from findings of fact and decision of the contracting 
“officer, dated January 9, 1958, denying appellant’s request for the 

, release of $1,860 withheld by the contracting officer as liquidated dam- © 

ages for a delay in completion of Supply Contract No. 14-06-500-220, 

with the Bureau of Reclamation (hereinafter denominated the 
Bureau). eae . . 











ee 246) Se EA AIR SURVEY. CORPORATION ae . - Ree en 


June 80, 1959 


| The. contract, which was awarded. on March 23, 1956, was on US. oe og 
‘Standard Form 83 (revised June 1955), and incorporated the Gen-- as 
eral Provisions of U.S: Standard Form 32 (November 1949). It) ~ 


_ provided for the preparation and furnishing of aerial. photographs : 
~ and topographic maps for the Gulf Basin’ Project, Texas, under 
Schedule 1 of the contract. The contract price was $05, 000. ae 


Notice to proceed with the work was received by the appellant On eee 
March 26, 1956. As under paragraph B-6 of the specifications the 


- work was to be completed within 120 days thereafter, the final date 
for completion was July 24,1956. In a findings of fact and decision, 


dated June 28, 1956, the date for completion was extended 30 calendar ace 


days, or until Anpust 23, 1956, Recanse, of delay due to adverse weather 
and ground conditions. 
. The appellant began delivery of schodtiled items (and related non- 

scheduled materials)+ on June 5,-1956, but the delivery of all the 


~ scheduled items was not completed until October 31, 1956, and the ~ ats 


last of the nonscheduled items was not shipped until November 13, — 
- 1956. The most important of the items covered by the contract oa 


item 5, “Furnishing and delivering one (1) complete set of : oy 
—topogr aphic maps,” which represented no less than $21,600 of the total = 


contract price of $25, 000. These topographic maps, which numbered 
21, were shipped in separate sheets and received by the Bureau over 
a period extending from about October 1 to October 31, 1956. 
~The Bureau of Reclamation had made arrangements with the 
Topographic Division of the U.S. Geological Survey, at Denver, - 
Colorado, to perform. accuracy tests for all contracts made pursuant. _ 


to Invitation No. 5008-39. In a letter dated. March 29, 1956, the area — - 


engineer informed appellant’s subcontractor of the arrangements that. 
had been made for assumption by the Geological Survey of responsi- 


bility for checking the aerial mapping contracts and that he had for-~ — ae 


_ warded to them for answer a series of questions regarding contract 
interpretations which had been requested by the subcontractor. The 


ie Survey’ s report on the contract work was received by the Bureau 


in Austin, Texas, on February 4, 1957, and the Bureau informed the 
appellant that the work did not meet specifications i in certain respects 


ina letter dated February 5, 1957. A detailed report, requiring correc- - 


tion of the deficiencies, was thailed to appellant on February 12, 1957, : 
and field photographs, returned at appellant's request, were received 
by it on February 28, 1957. . 


The appellant thereupon proceeded to revise. the topographic maps. : : 
The revised maps were received by the Bureau on May 9. Three: of et, 


-1These were field notes and. other data needed by the U.S. Geological Survey in connec: “ 
tion with the performance co accuracy tests. 
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oa iets however, were found stalk to = deGcient: aid were retained” | 
-. again for correction. The. appellant. received these three. ihaps on 
- -May 18, made the corrections, and’ transmitted thera to the Bureau, 


which received them on J une 10. 


we AS The contracting officer assessed ‘liquidated. ee against the 
~ + appellant for all periods of time beyond the contractual delivery date, 


plus the extension of time allowed by him, that appellant had in its 


_ possession any unaccepted item of the schedule. Appellant was 
not charged with liquidated damages for time required to make in- | 


~ spection and. accuracy tests or for time required to transmit material — 


to it, the total assessment of liquidated damages: being comprised of 


a ee the following: 


(1) Aug ust 24 to October 31, ineluaiees 69 days @ $20. 00_-_ $1, 880 
(2) March 1 through May 9, inclusive: 70: days @ $20.00___ 1,400 
(3) May 19 through June 10, inclusive : 28 days @ $20.00._. 460 


Ina letter dated July 2, 1957, appellant conceded that the assess- — 


~~ ment of $1,380 was justified: but complained that the charges made for 


~ the periods March 1 through May 9,and 1 May, 19 through June 10 were 


“improper. 
It was the position of the Sprallavi shidi the eels Scuuneeiey which 
“could justify the assessment of liquidated_ damages would be delay 
in the delivery of all: scheduled items by the required delivery date; 
~ and that. it. could not, therefore, be assessed liquidated damages for 
periods required to correct delivered items, which had been the 
-basis. for imposing liquidated damages. It also contended that the 
time consumed in making inspection and accuracy tests and returning 
- material for correction was unreasonable, and not only caused a 
substantial increase in the time needed by the appellant to' make the 
“corrections but also increased its costs,? and hence that there should 
-- be applied the principle that in the absence of an express provision in | 
 a.contract authorizing the apportionment of delays in'the assessment 
of liquidated. damages, the delays could not be apportioned, and Tiqui- 
dated damages could not be assessed. 
. As the appellant was in effect requesting. a refund of $1, 860 of the 
— total of $3,240 -withheld as liquidated damages, the certifying officer 
of the Bureau of Reclamation, | ‘under date of August 20, 1957, re-. - 


a _ quested from the Comptroller General an advance decision as to the . 


propriety of making the refund. ‘This step appears to have been 
taken because of an opinion expressed by a field solicitor of the De- 
partment dated July 22, 1957, that the assessment of liquidated dam- 
ages depended on the date of delivery of all the scheduled items. In 


. 2 Allegedly, this increase was: ane to tne disbanding of field forces and the loss of key 
employees while the e eppeliany was waiting to learn of the results of the SREE CHORE: : 
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ts Gericion of November 12, 1957 (B-134087 ), the Comptroller Gen a 
eral, in commenting on this opinion of the field solicitor that liqui- "a 
dated damages were not chargeable beyond October 31, 1956,3 observed cre 
that it was “sufficient to state that there is no showing that the de- 

~ ficiencies of the work were of a minor nature so that it might be’ =. _ 


concluded that the contract work. had_ been: substantially completed oe 
‘on October 31, 1956.” The Comptroller General went on to point. 





out, however, that the contractor was entitled to findings of fact by  ~ ae 


the contracting officer, subject tothe right of appeal to the head of = 


-. the Department or his authorized representative, with respect to delays ee 

- in the performance of the work which may have een caused’ by the. 2e": 
Government’s delay, and he concluded: “If upon. final-determination — 
it should be found that any or all delays were due to excusable causes =. 





liquidated damages may be refunded in accordance. with such finding.” 
In the findings. of fact made by the contracting officer under date 
of January 9, 1958, pur suant to the direction contained in the Comp- 


troller General's. opinion, he found that “some of the work completed . ~~ 


by the contractor was not correct, * and had to be rejected as unsatis- 


factory, which was done “83 days after the last of the necessary ma Seeks 


terials were received in the Austin office * * *.”+ He. also found. 
that “If the contractor had delivered all material in August (of 1956), 


it is very. likely that tests would have been completed in substantially : 
less than 83 days.. The necessity of rescheduling the work into the ~~, 
. Geological Survey’s work program. undoubtedly contributed to the. . 
elapsed time: However, there is no provision in the specification Eat Pes 


- would define 83 days as. unreasonable.” 
Counsel. for the appellant has filed an elaborate brief in support 


of its argument: that the contingency on. which liquidated. damages | ee 


was to turn was the delivery rather than the acceptance of the ma- 
terial.. Of this there can be no doubt, since Paragraphs B-i, -3, 


6, -7, and -8 of the: Special- Requirements-of: the. specifications all ce . 
‘spealr i in terms of the delivery of the material. Indeed, i in: Paragraph ate 


B-8, headed: “Delivery—urgency of,” it is declared that “Time of° 
delivers3 is important.* *.* ,” and in Paragraph B-7, the liquidated. ae 


damages of $20 per day are. expressly imposed “for. failure to deliver. ~ 


the material or any part thereof.” It is only in Paragraph B-8, 


~ which deals with payments, that any distinction is made between ae 


© 8 Apparently ‘the daite of, the field solicitor’ 's opinion was ‘erroneously assume to -be ee 
: August 20, 1957: - : 
‘4 Apparently the pint eanw siflicet. arrived at this 83- day period: by beginning his: caleit- a 


lation, -with November 14, 1956, the day after all the norischeduled materials were recéivéd _ 
from thé appellant by the Bureau, and énding it with February 4, 1957, the day preceding: 
- the date of" the Bureau’s letter ‘to the appellant, informing it in ectere terms that INE 
materials comprising item 5 aid not meét Bpeciued ont OF ; 


5167 15—50——_8 
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a ‘delivery ‘of the jnatorial to the Government: aad its. acceptance, but 

it is-obvious that, payment 1 under this provision would be made upon 
_ mere delivery without attempting to esta ish the correctness of ioe 
_ material delivered, a 


But, while the liquidated damages obviously turn on ‘delivery, ” 


‘the teal’ question is what was. intended’ to be meant by delivery. 
Could work be said to be delivered even though it was obviously de- 


fective and did not meet the requirements of the contract? If the 


Government ordered uniforms, for éxample, and the contractor, in 
order to meet the delivery: schedule, delivered them to the Govarn- 
“ment without sleeves, would this be enough to save the contractor 
‘from having ‘to pay liquidated damages? Similarly, if the Govern- 


ment ordered trucks, and the contractor delivered them without the 
engines, would this be enough to stop the running of liquidated dam- 


ages ? However, in the case of delivery of aerial photography and 
_. topographe maps, the situation conceivably could be said to be some- 
_ what different. It is understandable that the defects in such material 
. could be of a rather subtle nature and difficult to detect upon super- 
- ficial examination, and that a contractor could in good faith deliver 


such material without being aware of the defects. Should such good- 
faith delivery be regarded as sufficient to stop the running of liqui: 


“dated damages, and prevent the Government from imposing them 
- for such time after delivery as is. necessary to make corrections? 


The appellant argues that if there is any doubt, it should be resolved 


‘in its favor, since the rule of interpretation is that provisions for 
liquidated damages are to be narrowly construed.> But, even if the 

_ provisions for liquidated damages were to be construed in terms of 

_. good-faith delivery, it would be necessary for the Board to be satis- 

'. fied from the record that the appellant did not know or have reason. 

» to know that the material which was being delivered had serious 
defects. The record shows, however, that the rejected material did 
“=. have serious defects—indeed, so much is apparent from the mere ~ 
Jength of time which it took to effect the corrections—and, such being | 


the case, the existence of facts, such as the maintenaiice of adequate 


‘internal inspection procedures, showing that appellant neither new 


nor had reason to know of the defects would have to be affirmatively 
established. Warne t 


5 See, for instance, Tobin v. United States, 103 Ct. Cl. 480, 492, (1945),. and Climatic 


_. Rainwear Co. v. United States, 115 -Ct. Cl. 520, 558 - (1950). ‘Whe appellant: also invokes 


‘the decision in the Tobin.case, as well as in Stendard Transformer Qo. v.- United States; 


/ -108° Ct. Cl..214 (1947), .as- authorities: supporting its view that delivery | of the material 
lo. Wvas ‘sufficient to-toll the: liquidated damages. - But, while the former.icase involved a .con~ 


tract for aerial photography, the decision turned.on the peculiar phraseology. of .the speci~ 
fications in that -case,.and in. the latter case,. “the defects in the transformers, which were 


“~~  Yatent, were not discovered until after. they had been installed and placed in open he 
“ee” and, consequently, might be ‘said to have. been accepted by the Government. © ? 
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Phe difficulties inherent 'i in “resolving ‘such a quéstion is’ perhaps ‘the. 


reason for the view which the Comptroller General: adopted in vhs! =: Ss 
decisionof November 12, 1957, that liquidated damages could not... 


be collected for the periods necessary to correct the defective material : 
only if the defects were of a minor nature. As such, clearly, was not. 
the case, the Board would not be warranted i in coming to-a contrary : 


conclusion, whatever its own view, since itis bound: by duly rendered... : 


decisions of the Comptroller General on questions of-law,? and the 


; ~ question’ ‘involved. is: solely a legal question. The Board must deny, ne - a 
therefore, the request of the appellant: for the refund of any ‘part of eats 
the liquidated. damages, insofar as this: request i is based on the delve eas 


ery” provisions of the specifications. | : - 
The Comptroller General left « open. for spasideration: to = sure,’ 


the second contention of the appellant, which is-based on ‘the. alleged : 
unreasonableness of the time taken by the Government:in inspecting 


the material and returning the same for correction, and hence presents 


a question of fact.. Clause 5 of the General Provisions of the contract, - | & | 
and Paragraphs C-12 and C-20 of the Technical Requirements of oe 


the specifications, g gave the Government the right of inspecting: the 


work, both while it was in progress, as well as after it had been abs 


-daliversd: However, Clause 5(c) of the General Provisions of the 
contract expressly required inspections. to be performed “in such a 


manner as not to unduly delay the work,” and Paragraph C-20 of © ° 
the Technical Requirements of the specifications included the provi- = 
sion that. “All inspections and checking of the work by the Govern-.. eee 
ment will be performed i in such a manner as not to unnecessarily delay ~ 


~ the work or interfere with the contractor’s operations.” . 
~In considering the question of delays attributable to the inspection 
_ process, it must be borne in mind that in order to obtain.a refund ‘of 


- liquidated damages, it. would ‘be necessary for the appellant to prove — ores 


not only that the period of 120 days, running from November 1, 1956, 


_ to February 28, 1957, for which it was assessed no liquidated darh- oa 


ages, was an. “unteasonably long time within which to make the accu- 
tacy ‘tests, inform the appellant: of their results, and return. the. 


material found to be in need of correction, but also that.if the inspec- ©» 


tion process had been completed in a shorter period of time, the mak-. 
ing of the required corrections would have taken less time than the 93. 


_ days (March 1 to May 9, and May 19 to June 10) ‘actually consumed...” a 


In considering’ this’ question, it is also necessary. to keep in ‘mind 


‘that the appellant has not requested a hearing, and that its contention: ' a Ecce 


_that | the. performance — of: the corrective work was unreasonably de- 


8 See Reid ices 0o., Ine., 85 LD. 500, 517. (1958), and other authorities. there 
cited. oontha ; : “a see 
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Q layed by the Government; is supported almost sxclisivaly by assertions - 
in its brief, which are not in themselves evidence, and some of which 


are Sriplausible in’ themselves, particularly in. view of facts‘that are 


shown by the record. There is no universal standard for establishing 
_- what is reasonable or unreasonable but each case must be judged by 
its own facts? A few days’ delay might .be unreasonable. in emergent 
"circumstances but perfectly: reasonable when such circumstances were. 

absent. A. short delay ,in inspection: of a particular type of work, 
-which was of a simple nature, might be unreasonable, while a long de- 

_ Jay in inspecting highly complex. work might.be perfectly reasonable. 
To assess the reasonableness of a delay in inspection, it would be nec- 
essary to know a good deal of the: technology of the particular art but 
the record in the present case, although it would seem to indicate in a 
" general ‘way that the checking of aerial. photography and topographic | 
maps must involve fairly complex and delicate procedures, does not 
. explain the nature of such procedures, or the amount of time which 
| they would. ordinarily require. Indeed, these aré among the vaguest — 
aspects of the record, and the lack of expert testimony of an n objestive ; 
nature is total... 7 

‘The appellant cHallenges at the outset’ the Padi of the contract- 


is ing officer that the rejection of the unsatisfactory maps occurred 83 “ 


days after the last of the necessary material had been received. It 
_ points out that it did not receive the final report specifying the errors 

-which needed correction until February 14, 1957 (which would be 2 

days after it was dispatched), ‘and argues. that the Bureau’s delay 
. should be deemed to be, variously, 93,.106, or 136 days, depending on 
whether the time ran from November 13, 1956, the date of its return — 
of all the nonscheduled material to the Government, or from October 
31, 1956, the date it completed the delivery of the sheets for item ‘5, or 
from October 1, 1956 the date it made its first delivery of sheets for 
item 5.. The Board believes, however, that the contracting officer’s 
finding that the inspection period was 83 days is substantially correct, 
and should be accepted. If extended to cover the time that elapsed’ 


between the receipt of the Geological Survey report by the Bureau 


_ and the receipt of the preliminary correction notice of peeruany 5 
_ by appellant, it would encompass only 2 or 3 days more. 

. The Board cannot say from the record that the preliminary notice 
was not sufficient to get the appellant started on the work of correc- 
tion, nor can it say that it would have been feasible or practical for 
the accuracy tests to have been undertaken before the appellant had 


, 7 See Michael H. Parish et al. v United States, 120 Ct. Cl. 100, 125 (1951): “But a 


Teasonableness is, In each instance, a question of fact.” : 
. 8 This date is somewhat questionable. Because of the loss of the shipping memorandum, . 
the contracting officer fonne: that this event oceurred “about October 1. Me i : . 
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délivarad all the’ donboliedilad material and all of the 21 ‘shoots ‘of: LESS 
_ topographic maps included in item 5: Indeed, so far as it. goes the > | 
record. indicates the contrary. “In'a letter to the appellant, dated 3 
‘November 7, 1956, Harry B. Burleigh, the area engineer of the Bu- 


reau, who’ appears to have been in charge of the work, asserted that 
some of the nonscheduled items were “needed for inspection purposes,” 
and in another letter to the appellant under date of December 10, 


- 1956, the area engineer pointed out. that “Since this area is rerrote’ a Gee 
fron ‘other activities, no accuracy: tests were. re begun until all the ieee are es 


tials required were ‘received.” = 


The Board also cannot accept as’ proven the appellant’s contention’ ee 


that. the Bureau’s failure to give it more timely notice of the correc-': 


tions that would be required caused the making of such’ corrections ee 
to be more expensive and to extend over a longer period oftimethan =” 
' would otherwise have been the case. ‘The statements in the briefs* 
_ _ that, during the inspection period, field ‘crews had been disbanded, keys. y. 
supervisory personnel had resigned or been: transferred, and famil-- 
jarity with the project lost by the appellant’s technical employees are 


~~ not proof that these things actually happened. The further state- 
ments that upon receipt of the correction notice it was necessary for. 


the appellant to reassemble its super visory personnel and forces, reas: S 


- sign work, and-re-train technicians are subject to.a like criticism. . 
Moreover, even if the record substantiated all. of these statements, 
it still would not’ necessarily follow that. the appellant could hive 


a fitted the performance ‘of the: corrections into its: work schedules ao 
- moore easily and’ quickly had it been” officially - advised. of the need: 


for them at some earlier date. The record shows affirmatively’ that. 


_ the appellant was. performing : other contracts involving : aerial photog- wales 
-raphy concurrently with the contract involved in the appeal, and. °° 


that it was experiencing difficulties in. meeting all of its commitments. 


‘Indeed, it requested. another extension of time for this very reason... 


but subsequently withdrew its. request. ‘This’ situation conceivably : 


" might have led to greater difficulties inthe performance’ of the cor- © oo 


rective work, were the notice to have been issued in, say, November or 


December of 1956, than the need for rebuilding the project. organiza- red 


tion is ‘said to have caused when the notice was actually given... 
Furthermore, the appellant does not state precisely when the alleged — 
changes in its staff occurred, and they may have occurred considerably ae 
before the appellant could feasonabky, complain of delay. — 


“Moreover, the record also shows that the appellant was ‘not kept i Mes = 


the dark concerning the progress which the Geological Survey’ was. 


making i in getting out the inspection report, and it did not complain. ~ ao 


very persistently or vociferously of t delay. It was not until Decem- i. 
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ao ber 6, 1956, that the. sppellant wrote to the area, engineer to request eh 
- that inspection be expedited, and under date of December 10 the 
: latter replied that. he expected accuracy tests to be completed by the. | 


Geological Survey by J anuary 20, 1957. In a.subsequent letter dated . 


_ January 9, 1957, the area engineer informed the appellant, to be sure, 


that the accuracy tests would not be completed as expected . and would 
extend into February but he explained that the reason’ for’this. was : 


-. that the Geological Survey had discovered discrepancies between its : 
“>. ewn-.and the appellent’s leveling: In the. correspondence covering 
ae the months which followed. the completion of the delivery of the mate- 


. Lials by the appellant, there can: be found nothing that can properly 


be characterized as a warning to the contracting officer that its organ- _ 


ization would be disrupted or its ability to make corrections impaired” 


_ if the inspection report was not forthcoming. Indeed, it was not until 


after liquidated damages had been imposed for the period of correc- 
tion that the appellant, asserted in a letter dated J uly 2, 1957, that 


: - this work had been slowed down and made more expensive beeauna the 


ee sheets of topographic maps had not been returned ‘ ‘in a reasonable 


i Pras period of time.” 


-. It is in this letter of J uly 2, ‘1957, that there i is to be found the only 


. intimation of what. the appellant reparded as a reasonable. period of. 


time for inspection before the appeal was actually taken. The appel- 
jJant stated that revisions could have been accomplished expeditiously 


if the topographic sheets had been returned “in the customary period | 


~ which is generally from 30 to 60 days.” The qualifying adverb would 


seem to imply that in some instances a period of more:than 60 days 
would be regarded i in the industry as not unreasonable. Moreover, 


the industry standard which the appellant invokes would, presumably, 


“be applicable if the contractor was not late in submitting the materials 


~ for. inspection. . Actually, the appellant - itself was 69 days late in 


delivering all the scheduled materials. required, by. the contract, quite 
‘apart from the nonscheduled materials which were delivered: about =~ 
2 weeks later, and conceivably this could disrupt the work of i inspec- 


tion which the Geological Survey had to do, as the contracting officer 


ie inferred in his findings. The appellant stigmatizes this as.a mere 


“surmise but the trouble in the present case is that it. consists largely 


of surmises. Moreover, it is necessary to emphasize also that, a con- 


Be ee siderable portion. of the _appellant’s work was defective, and pre- 
sumably, again, the checking of such. work would be more difficult. 
and time consuming. 


The Court of Claims. has delved: in a anit of instances, to be 


sure, that when the Government has caused a long delay it owes: the. ae 
ik “contractor some explanation of the. Aelay. “Government delays,” 


a8, 
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‘said the scar: in- one case, “eall for Government explanation.” 8 





‘Whether this dictum means that the Government bears the burden of > ° a 


proving the reasonableness of. its own delays, or merely. the burden” 
of offering an explanation of such delays, need. not be here considered 


in view of the failure of the appellant to prove that it could have - eg 
completed : the corrective work. ina shorter. time but. for the Coa: ae 


ment’s protraction of the inspection process. ene 
_.. Finally, the appellant is in error in contending that, since the Gov: 7 
ernment recognized its own responsibility for apart of the delays 


by failing to impose liquidated damages for the periods which were 


required for inspection and the transmission of material, it was not 


permissible for the contracting officer to apportion the remainder of eet 


the delays to the appellant. Clause 11 of the General Provisions of. x 
the contract, as supplemented. by Paragraph B-T of the Special Re-.. — 


“quirements of the specifications, by providing for excusable delays, -... 
including. delays due to “acts of the Government,” inferentially pro- =. 
vided for apportionment of delays. 70 The delays having been cor-- 


rectly apportioned, so far as it is possible to tell from the “record, the. 
Board cannot find that the appellant is just cause to complain: . 


Concuusiow 


“Therefore, puncuatit. to the authority delegated to the Board of 


Contract. Appeals by the Secretary of the Interior (séc. 24, Order — a5 


No. 2509, as amended; 19 F.R. 9428), the findings of fact and decision 
oe the conarune officer a are affirmed. 


| Winra Smacts, Acting Chairman. 
J concur: | z 
HERserr J. puvenanes Men as 


| CELIA R KAMMERMAN: ET AL. 


| A-27768 a Decided July 17,1959 


Oil and Gas. Leases: Applications 0 and Gas Leases: + Aegized Lands : : 
Leases . 


A description in an acquired lands oil and gas: lease offer for a tract. of un-- ae ae 


surveyed land which uses as part of the boundary a ‘line drawn on a map 
-. prepared by the acquiring agency, :but which does not give the course or: 
distance for such line, is incomplete and is not a CODE ‘and accurate 
description of the land applied for. © 


. ® See The Kenm Corporation ¥. United States, 119 Ct. Cl: 454, 470 (1950). 


. See Robert H. Dineen v. United alii 109 Ct, Ch 18, 32 CIPS); 34 Comp. Gen, Bet ares) : 


Loi 234 (1954). 
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Oi and Gas Leases: Acquired Lands Leases—Oil « and Gas Leases: Appli- 


‘cations 


ve acquired lands oil and gas lease. offer ‘which described a tract of unsurveyed 
_ land in terms of the tract: number given: it. ‘when it..was., ‘acquired’ by the 
United States, the outside boundary of the tract, as surveyed by the acquiring 

agency, and lines run from points on the outside boundary to.other points-on 

the outside. boundary. by courses and distances, and which had, as part. of. 
the description, a map used by the agency administering the land on which . 
.. , the parts of the tracts desired are marked out, complied with the regulation: 

Foss in effect at the time the offer was ‘filed. a 





“Oil and Gas Leases : Acquired Lands Leases—0il and Gas Leases: Future 
and Fractional Interest Leases. 
_An acquired lands lease offer for lands ‘in. which the United States owns: erly 
‘a fractional interést in the minerals must be rejected if it is not accompanied 
- by a statement as to owner ship of pres cl rights in. the inter est: not owned 
by the. United States. 7 


Oil: and Gas Leases: ‘Applications 


‘An oil and gas lease offer must be. ‘ejected with oe Of prior ity. when it fails 
to comply with. a mandatory requirement ‘of the regulations unless such: 
failure is specifically excused by the regulations.. 


Oil and Gas Leases: Consent. of fpeney <a neral Leasing Act for Acquired 

_. Lands: Consent of Agency 

An applicant for a noncompetitive lease of acquired lands being administered 
by the Forest Service is properly required ‘to file written consent to stipula- 


_ tions imposed by that agency asa condition precedent to issuance of the 
lease, or face pelectton:.: of his’ offer. 


oN. 


APPEAL FROM THE BUREAU OF LAND MANAGEMENT 


Celis, R. Kammerman, Albert Lewis, and Merwin E. Liss have ap- 

pealed to the Secretary of the Intericr from a decision dated May 16, 
1958, of the Acting Director of the Bureau of Land Management 

which’ affirmed the rejection in whole or in part of their respective 
noncompetitive offers to lease for oil and gas federally owned lands 
_.. ‘pursuant to the Mineral Leasing Act for poamened Lands (30 U.S. C; 
"1952 ed., secs. 351-859). 
“Because: several of the appeals 1 raise similar problenis, they ‘have’ 
. been divided into two groups and each group of related oad has 
been considered. separately. ie 
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. “The Acting Director + rejected. noncompetitive offers to lease: for oil” 
and. gas, BLM—A_ 037293,, 037319, 037320, 039618, and 039619, on the 

- grounds that the desbriptions. of the. tracts applied. for were not sufi- 
cient to-identify, them. Each offer described several parcels of land ; 
within. the Monongahela National Forest, West Virginia. 

_. It. appears that prior to the acquisition of. the area composing. the 
forest, the lands held by each private owner were surveyed and a 
tract number assigned to each privately held tract. The tract num- - 





bers and their boundaries are shown upon status maps of the Forest. 


Service on file in the forest supervisor’s office at Elkins, West Virginia. 

‘Each offer was accompanied by a copy of part of the status map. 
on. which the tracts, their. numbers and boundaries: were shown and 
the lands desired were depicted in color. 

In general, each offer described the lands it severed by reference 
to the tract number. If the offer covered all of a tract, the offer 
- gave no other description. Tf it covered only part « of-a tract, the de- 
scription began with a corner of the survey shown. upon the map. and 
then limited the portion of the tract applied-for in terms of the 
outside boundaries and a line running through the tract from one 
_ point on the outside boundary to anjother:. The. courses and distances 
-. for intervening corners on ‘the. outside boundary and, in some cases, 
for a line dividing the tract, were not given? In several descriptions 


a line of longitude was used to partition a tract. In others, a » county. as 


line and the course of a stream were used. . 

_ The Eastern States land office held, as to each offer, t that the ieee 
tions of portions of: the tracts are insufficient to describe the lands and... 
compute the areas thereof and allowed the applicant. 30 days within | 
which to furnish: adequate metes and bounds descriptions. In the 
case of offer BLM-A 039618, which includes three tracts in their 
entirety as well as parts of four other tracts, the offer was held. insuf- 
ficient only as to the latter. | : 


~2The Hastern States land’ office’ gave’ as an, ‘gdditional reason for’ rejecting these. three i 

offers the fact that-the offeror had failed to. submit a separate statement.of: his. interests: 

pursuant to 43 CFR, 1949 ed., 200.5. For a holding that this was not a proper reason to. 

reject these: offers, see ‘Nettie M. Lewis: et ati, A-27848 (March : 8, .1959)),. The Acting 

Director did not rely upon this ground as a reason for rejecting these offers, ae 
3 For example, one parcel in BLM-A 087293 is described as follows: 


“Part of Tract 54, consisting Of: approximately 1110 acres, as follows : Begin- 
ning at'a point on. the line of the outside boundary: between corners 19 and 20°: - 
_ of said tract, 1600 feet ‘distant from corner 19 on said line, and thence, following: 
such. outside boundary, to corner: 20, and: thence, following ‘along such outside - 
boundary, to where it intersects the outside boundary. of Tract 27; and thence, 
along thé: outside boundary, common ‘to. both Tract:27 and: Tract 54, to a point. : 
‘43.50 chains from corner 3° of said Tract 54, and thence, ‘leaving said. outside: ' 
boundary and proceeding through Tract 54 ina sateen line, to khe point: of 
- beginning.” ; 











eb ae * week : # 


ot 258 DECISIONS OF THE DEPARTMENT OF THE INTERIOR toe SED. es 


On appeal: the Acting Dineotor held thine! the offers. were properly } 


a rejected. However, since his decision affirmed. the Eastern States 
land office’s decisions, it is assumed that the Acting Director did not 


‘imtend to reject BLM-A 039618 as to the. three tracts applied for in | : 


their: entirety to which the manager had raised no objection: : 


In their appeal to the Secretary, the: appellants contend ‘that each. 


description, including-the map, is sufficient to identify. the tract. ap- 


plied for and that the regulations do not require that the aespe 


_ be sufficient to compute | acreage on pain of losing priority. 


At the time three of the applications were filed, the pertinent 


“regulation (43 CFR, 1949 ed., 200.5) provided : 


oe each application for a lease or permit must contain * * * (2) a com. . 


picte and accurate description of the lands for which a lease or permit. is 


_ desired. If surveyed according to the governmental “rectangular system,” 


legal subdivisions should be used in the description ; otherwise. by metes and 
bounds connected witha corner of the. public surveys by courses and distances, 


“by ‘lot numbers with reference to ‘the appropriate recorded plat: or map, or 
by any other method of description pest suited to identify the lands most clearly 
and ‘accurately. The-description ‘should, if practicable, refer. to (i): the admin- : 
istrative unit or project of which the land is a part, the purpose for which the. 


land was acquired by the United States, and the name of the.governmental body 


having jurisdiction over the lands. (ii) ‘the name of ‘the persons who conveyed. . 


the lands to the United States, (iii) the date of such conveyance, and the place, 
- liber and page number of its official recordation. 


Of the several alternative methods for d describing the panded ap- 


; plied for, the only pertinent one is the last, that is, “any other method | 


of description best suited to identify the land” which must also be “a 
complete -and accurate description of the lands for which a lease 


or permit is desired.” Columbian Carbon Company, M erwin Ef. Liss, 


63 ID. 166, 169-171 (1956)... 
When eaers BLM-A 039618 and 039619 were filed this regulation 


had been amended to read 43 CFR 200.5(a) 2. 


. Each offer ‘or ‘application for a. lease’ or- permit faint contain * * # (2) a 
complete and accurate description of the lands for which a lease or permit: is 


~. desired. * * * and if not so surveyed, by metes and bounds connected with a 


‘eorner of the public surveys by. courses and. distances, or described in a manner 


7 re consistent with ‘the description in the deed of the United. States. se hed 
The second alternative i is‘the only applicable. one and it, too, must 


be “a, complete and accurate description.” 


In the Columbian Carbon Company case,’ the Department care- « 


. fully considered the sufficiency of other applications for land.in the 
. Same area and found: the descriptions not. sufficient to identify the land 


Action in’ the nature. of mandamus digmissed-by United States District Court for the 
District of Columbia, Liss v. Seaton, Civil No. 8283-56, January.9; 1958... Appeal dis- 


'. missed by: United States Court of Appeals for the District of Columbia. Circuit, No. Sa eal _ a 


Epa 18, a088. 
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“applied: f fare then’ the applications Seaebed: the Jand. In fein ‘of. i 7 - 
tract: numbers plus corner numbers on two outside boundaries. and. 2 8 


~ Sines connecting one outside boundary with the other. In.one appli- | 
cation the courses and distances were given between corners along the 
‘boundary lines, but. neither gave courses or distances for the lines 





- connecting one boundary line with the other. ‘The Department held: ae 


The metes and bounds descriptions in the applications. are incomplete, and: . 


the land applied’ for cannot be platted upon maps, since the north and south 
oe distances and couises.are not given for the lines connecting the north. and: south 


. boundaries of tract’ No. 34, although it appears probable, since certain corners | 


_ are mentioned on.the north boundary. of tract No. 34 and on the south boundary 


of that-tract,.that the land. applied for may be identified on. the ground. This . 
: Department does not. have. a copy of the- deed. conveying the land to the United: 


States or other data. in its records to supply thé information lacking from the. ee 


metes and: bounds descriptions and necessary to. determine. the identity and the 

amount: of. land involved. Even if the deed of conveyance to the United - States. 
% were available, it ‘would. not supply the deficiencies ‘in the appellant’s and Mr. | 
Liss’ applications unless the deed. contained a metes and bounds description : 
from ‘which. the. east: and. west. boundaries of the parcels. sought. by the. parties . 
could ‘be determined. - In any event, as the case records stand, the applications of 
both parties failed to comply. with the requirement ‘of the pertinent regulation 


that an: application- must contain “a. complete. a accurate - Geseription of: f the. Oe Lees 


lands: for which a lease: * *'* is desired.” *. 


- 4 Maps were furnished.-with the applications -but they. too: are deficient forthe ‘purposes 
of determining the east and west boundaries of the tracts ‘applied for. ; 


_. An ‘accurate. description is essential to enable the processing of ¢ an. donltehtion 
> and the adininistration of the land. ‘It is equally essential to inform all subse- 
- quent applicants and other interested persons that an application for the Jand 
has: ‘already been filed. M argaret Prescott, 60 I-D. 341. (1949). 

In addition: to. the necessity of accurately identifying: the land applied: Pre 
it is-fundamental that the quantity of:land covered by a lease application. must 
appear on the. application. or. that the quantity be capable of. being determined. 
from information given :in the application because provisions of the Mineral 


‘Leasing Act and ‘regulations which are applicable to acquired lands leases limit es 


the amount of land which may be held under lease and: applications: by any. 
oné. person, association, or corporation, and condition the issuance of. leases 
upon the payment. of advance rental, the amount of. which is based on the num-. 
ber of acres.to be included in the. prospective lease (30 TU. S. C., Supp. II, secs. 
184, 226; 30. U.S.C., 1952 ed., sec. 352; 43 OFR 192.3: (see. Albert C. Massa eb. a, 
62LD. 339, 342 (1955) ). [Pp. 170-171.1 , ra 

A careful reading of this decision vedig that. it held the “apoliéa: 
tions of both. ‘Columbian Carbon and Liss defective specifically be- 
cause they. failed to give courses and distances for lines running from 
- one point of the surveyed boundary of a tract across it. to another 
‘ point on, the boundary. : 
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ae "Applying this G@iterion ‘to this dese#iptione in the cere ofters'o on 
appeal, I find that. the: ce cermeeny are deficient for: this 
reason : ei . ; 
 -BEM-A-087293—All | 
BLM-A 037319—Parcels 1 and 2.(two oe of Tract a0) 
lea BLM- A 037320—All. — 
-BLM- -A 037618—Parcels 4,5, ava 6 fart of Tracts 579, 620, and 411) 
BLM-A 039619—Parcels 2 and 3 (part of Parcels 516 and 380) an 


There remains’ for consideration one, tract each in applications 


ee BLM-A 037319, 039618, and 039619 which are described i in terms of 


the outside Bouridasry of the tract. and a line or lines across the tract, 
~ described by courses and distances and whose location 1 1s shown: | in the , 
F orest Service Status map. 
~ Such a. description meets the reg uiesnent of the se aaleiog The 
purpose of a description of unsurveyed land is to identify it so that 
--. the Department may process.the application and that other persons. 
_ may know that an application for the land has been filed. Columbian 
~ Garbon Co., Liss (supra), p. 170; Henry W. Morgan et al., 65 ID. 
869, 378 (1988) aoe A. Bennett et al., A 27659 (November 3, 
1958). 3 
. Even hers a metes and. bounds . deserintion: was s required by the 
pertinent regulation, the Department -has held ‘that an application 
which described the land: applied for, an island, solely: by reference | 
to its name and names of the surrounding waters as shown on a Coast 
and Geodetic chart, was sufficient. Layton A. Bennett et al:; supra. 


Similarly, in He enry Mi organ et al. » SUPTA, the Department accepted. aS 


-. description by courses and jisance using in part lines of an unofficial 
survey shown on a sa prepared by the pee States ss Army Corps of 
Engineers. 
_. Under the Spplicabls regulations, ‘his appellants’ were required only . 
to use a method of description best suited to identify the land:or one 

- that was consistent with the deed to the United States. As to each 
of these three parcels the offeror referred to the map prepared. by the 
agency administering the land and to the tract numbers by. which 


__- the parcels 1 were deqirired, described the land i in terms of the boundary 
_ of the tract and lines through it by courses and distance, and showed. - 


-- on the pertinent portion. of the status map, the area for which he was 
applying. In my opinion, these tracts are adequately identified for 
_. the purposes of the Department and. other prospective, applicants. - 
. Accordingly, the applications ¥ were improperly rejected as to pace? 
‘three tracts. 

--The appellants contend that the Department’s recent decision in 
Henry S. Morgan et at., supra, supports their argument that the maps 
they submitted with their applications and which were made.a part — 
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either course or distance i is omitted is sufficient to identify a parcel of 





ae theréof can. be fee upon to complete any deRcieieige in ‘iste aa ie Ae 
descriptions. In that case one offeror attacked the description of 
- another offeror on the grounds that the metes and bounds description 
of the latter did not rely entirely upon references to natural or arti- =< 
ficial monuments... The Department held that a: metes and bounds © 
‘description i in terms of lines of an unofficial survey shown upon an. 
- accompanying map is sufficient to identify a tract of land. It did 03," 
. not hold that lines drawn upon the map by an applicant for which. 


land. It is for this reason that the descriptions held defective here. ea 


aré deemed insufficient to identify the land. - 
. Therefore, pursuant to the authority delegated to the Solicitor 


bye Secretary of the Interior (sec. 210.2.2A(4)(a), Departmental — 


Manual; 24 F.R. 1348), the decision of the Acting Director of the - 


Bureau of Land Management as to BLM-A 037293, 037319, 037320, 


~ 039618, and 039619.is affirmed, except as herein modified, and the cases as S 


are vermandéd for further proceedings in accordance herewith. 


II 


The Acting Director affirmed the rejection in. part of two of three — 


other noncompetitive offers to lease for oil and gas federally owned 


| lands, BLM-A. 041889, 041890, and 041891, filed on January 30, 1956, cee 
by Merwin E. Liss, and required consent - special elma as to 


‘all three offers. 


‘The manager rejected offer BLM-A 041890 as‘to one of the tracts 


listed ih it, numbered 778, because the tract was not owned by the . oe 


United States. The appellant does not discuss this point in his ap- 


peal. In its report: to the land. office, the United States Forest Service, a 
Department of Agriculture, the agency having jurisdiction over the — 


land, stated that tract No. 778 is not owned by the United ‘States. 


‘There being no evidence that the United States does. own it, it was: . ae 


_ proper to reject-the application as to it. 


The land office also rejected offer BLM-A 041889 as 3 to: tract Ne. : : es 3 


252'on the ground that it was acquired by the United States subject 
to an undivided one-half mineral interest vested ini third parties and 
that the applicant had not furnished a statement showing. the owner- 
- ship of the operating rights to such interest as required by the perti- 


nent regulation and the instructions on'the lease form. In affirming e 
the land office, the Acting Director held that the regulation was man- 


_datory and that an offer that did not comply with it must be plete : ; | 


and would earn the offeror no ‘0 priority." 


“ “The Acting ‘Director mistakenly stated that the’ land. office had rejected offer SIMA, 


041889 in. whole for ws reason. © 
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~The pertinent regulation reads: 


(dy Offers for. fractional interest oil. nd gas leases other than dutuve jrac- : 
tional interests. An offer for a fractional present interest noncompetitive lease 
“ must. ‘be executed. on ‘Form 4-1196 and must be accompanied by a statement 
. showing whether the offeror owns the entire operating rights to the fractional | 
“rnineral interest not owned by: the United States in each tract ‘covered by the 
offer to lease, and if not, the extent of the offeror’s ownership in the operating 
- rights in each tract, and the names of other parties who own operating rights 
-. in such fractional interests. Ordinarily, the issuance of a lease. to one who; 

- upon such issuance, would own less than a majority interest of the operating 

; rights in any such tract, will not be- regarded” asin the public interest, and an — 

offer leading to such result will be rejected, (48 CER 200. 7(d).): . i 


go addition, special instruction 2 on the reverse side of Form 41196, 
which the appellant filed, states : aoe 

 * *°% Tn instances where the: United States does not own a Ao0patecnt 3 in- 
terest in the oil and gas deposits.in any particular. tract, the offeror should 


_ indicate the percentage of government ownership. In such. cases the offeror = 
- must also furnish the information required by 43 CFR 200.7 (d). 


. The requirement made by 200.7(d) is mandatory, not directory. 
‘e See Henry Morgan, A-27621 (September 17, 1958). 

Tt is well established that the failure by an oil and gas offeror. to 
‘comply with a mandatory requirement of a regulation furnishes a basis 
-. for rejecting the offer and earns the offeror no priority until he has 

satisfied the regulation. Pearl C. Baggett, W. M. Vaughey, A-27188 
(December 18, 1955); W. MZ. Viale, George W, May, A-27889 
(October 31, 1956). 

The appellant contends, newaren that his failure to ean with 
the regulation should not deprive him of his priority, but that he 
should be required only to file the. necessary information before a 
lease is issued to him. First, he argues that the last sentence in. 


200.7 (d) shows that the statement as to ownership of the operating: 


rights not owned by the United States need be submitted only where’ 


i, : ‘the United States ownis less than 50 percent of the mineral interest. 


This argument is without merit. The regulation, of course, clearly 
~ requires the information whatever i is the amount of the United States - 
_ interest. ‘Furthermore, the appellant, on his own pone, confuses a 50 
percent interest with a majority interest. ele 
_ Next, the appellant. urges that an offer can‘ be re] ‘ected with loss of 
priority: only for the reasons set forth in the subparagraph of the~ 
-regulations (43 CEFR 200. 8(g) (1)), which lists certain deficiencies 
in an offer which will require such action, and that: failure to comply 
with 200.7(d) is not one of them. - 
- Paragraph 200.8 (g) (1) provides: 


“Except as. provided in subparagraph. (2) of this es an offer will be - 
“rejected. and, returned to. the offeror and: will | afford the ° applicant, no ‘prlority 


age Re 
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‘his i is: followed by seven. subparagraphs describing v various 3 ways in oe . 


_ which an offer can be defective. ' 


_ There is nothing in the regulation to indicate that if a Podaisinant Rca 


i. is not listed ‘under paragraph (g) (1) it can be violated without loss 
of priority. There is no language of limitation in the regulation ~ 


| purporting to state that’ the enumeration of categories: of defects re-. oe 
_. sulting in loss of priority 1 is all inclusive. — Mop aga 
The rule. imposing loss of. priority on ‘an efter: who does not wo 


comply with a mandatory requirement of the regulation is based 
upon the proposition that the Department, if it determines to issue — 


an oil and gas. lease for land not within the known geological struc: . . 


-. ture of a producing oil and gas field, is under a mandatory duty. 


imposed by statute to issue a lease to the first qualified person who. © 


files a proper application. . An offeror who does not comply with a: 


mandatory. requirement of the regulation i is not a qualified applicant. » : _ | 
and is not entitled to priority until the defect is cured. Cf. McKay’ °. 


-¥, Wahlenmaier, 226 F. 2d 35 (C. A. D.C. eee: Mu adison Oils, Ine. 
et al., 62 L.D.478 (1955). 


This rule applies. to all. mandatory. requirements, not only: to those ee 
ci listed in paragraph 200.8(g)(1). Furthermore, in paragraph 200.8... 
(g) (2) the regulation sets out the circumstances under which. failure 

to. comply with a mandatory requirement of the regulation will not 
result in loss of priority. Failure to comply with paragraph 200.7 (d) : 


is not one of the defects for which an exception i is granted. 


Accordingly, offer BLM-—A 041889 was defective as to tract No. 252 . | : oe 
and could earn the offeror no priority as to that tract until he met sora 


_ the requirements of paragraph 200.7 (d).. 
| Finally, as to all three applications. the land office ‘required the . 
offeror to agreeto some stipulations prescribed by the Forest Service... 

In objecting to the Acting Director’s affirmance of this requirement, 


the appellant says that there are inconsistencies: between the stipe we 


- lations required by. the Forest Service and those required by the lease ~ 
form and that he should only be required to sign one set of stipula-. 


tions. He agrees that under the statute (80 U.S.C., 1952 ed., sec. 8352) 
and the regulation (43 CFR 200.3), he must execute stipulations x Te- 


“ quired by the head of the agency having jurisdiction of the. land. 


This same contention was considered by the Department i inarecent 


decision, Merwin E. Liss, A-27888 (April 18, 1959), in which it held _ 


that the law requires that any lease issued be subject to the conditions oe 
- prescribed by the administering agency (30 U.S.C., 1952 ed., sec. 352) nee Se 
~ that the act does not give.the Department the function of passing upon _ ce 
_ the nature of the condition that agency seeks to impose on any. lease’. — 


oe cto, be. issued. with, its consent, and. that the eizieal was | Properly.” 
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| foduired: to eames soncent to ‘thie pilacong required by the Forest 
Service or face final rejection. of his application. _ 
‘Therefore, pursuant to the authority delegated to the Solicitor by 
the Secretary of the Interior (sec. 210.2.2A (4) (a), Departmental 
Manual; 24 F.R. 1848), the decision of the Acting Director, as modi- 


_ fied as ie OESr BLM~A 041889, 1s affirmed. 





‘tpitesn T. Ferry, 
— Deputy Solicitor. 


| "PACIFIC GAS AND ELECTRIC COMPANY ET AL. 
A-27984 Decided July 90, 1959 © 


‘Mining Claims: Special Acts—Mining Claims: Surface Uses—Withdrawals 
and Reservations: Power’ ‘Sites—Mining Claims: Withdrawn Land. 
The dismissal of a protest against the conditional allowance of a placer 
mining claim under the act of August 11, "1955, is proper where the evi- ~ 
dence supports the conclusion that placer mining operations would not — 
substantially interfere with other uses of ‘the land. included within the . 
pincer elaim. ; ; Pe os : : 


Mining Claims: Special J Acts 


Where 2 riverbed is included within the limits of a mining claim, “query 
whether the effect of mining operations on the use of the riverbed as a | 

“ watercourse may be properly ‘consider ed in determining, under section 2(b) - 
of the act of: August 11, 1955, whether mining operations substantially . 
interfere with. other uses of the land included within the claim. 


" APPEAL FROM THE BUREAU OF LAND MANAGEMENT 


- The Pacific Gas and Electric Company has appealed to the Secre- 
- tary of the Interior from a decision of October 24, 1958, by the Acting 
Director of the Bureau of Land Management which affirmed a hearing 
“examiner’s decision dismissing. the appellant’s protest against the 
allowance of placer mining operations, subject to certain conditions, » 
on, 80 acres of land in sec. 22, T. 28 S., R. 30 E., M. D: M., California. 
The land is within a powersite withdrawal and subject to location | 
under the provisions of the act of August 11, 1955, which authorizes 
. the mineral development of certain lands withdrawn for power de- . 
velopment (30 U.S.G., 1952 ed., Supp: V, sec. 621-625). The land ~ 
here involved is also within the boundaries of the Sequoia National 
Forest. 
_ The act of “Anignet 1 11, 1955, opens land withdrawn. or eeaeved: for 
power development. or poweraites. to entry for location of mining . 


~~ Glaims under circumstances specified in the act. . Section 4 of the act 


(80 U.S.C., 1952 ed., Supp. V, sec. 623) requires that the owner of os 
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toe an unpatented mining eign on land within the scope of the act -filé 


notice of the location of the claim in the land office of the land district. < Pas 


in which the claim is situated within a required time. Section 2(b) 


of the act (30 U.S.C., 1952 ed., Supp. V, sec. 621(b)) authorizes the = 


Secretary of the Tntotior to hold a public hearing to determine whether — 


_. placer mining operations would substantially interfere with other ~ ate : 
- uses of land included: within a placer claim which is located on land: >: 

_- opened to mineral development under the act. The section provides Bee 
that no mining operations shall be conducted for 60 days after filing ~~ 
the location notice, and if within that time the locator is notified. cee 
of the Secretary’s intention to hold a public hearing, mining operations 
- -on the'claim shall be further suspended until the Secretary has held. _ 
the hearing and has issued an appropriate order. The order issued 
by the Secretary shall provide for one of the followings (7). a complete. 


prohibition of placer mining; (2)..a permission to engage in placer. 


mining upon the condition that the locator shall, following placer mos ee! 


operations, restore the surface of the claim to the condition in which it: 


was. immediately prior to those oper ations; or (3) a general permis- ae A. 


sion to engage in placer mining. 


On January 9, 1956, notice of the location of the Surprise placer btgaet 


mining claim on es described above was timely filed in the Sacra-. 
- mento land office by David H. Kenison. for himself and Dolly C. 


_ Kenison, Eugene M. Kenison, and Cloanne Kenison.- Ina letter dated Saas Ma 
ee tk ebruary 10, 1956, the Forest. Service, Department of Agriculture, 9°. - 

requested that: a public hearing pursuant to section 2(b) of the act of . ~ 
- August 11, 1955, be held since recreational facilities of the Forest ae 
| Service were adjacent to or within the area covered by the Surprise ee 
placer, and since mining operations might also interfere with a cross- 
~ing for livestock permitted to graze in the forest. On February 16,. - 


1956, the State supervisor notified the-mineral locators that. a hearing. 


_ would be held. On May 13, 1957, the Pacific Gas'and Electric Com- oo = 


pany, the appellant herein, ‘filed a protest against the unconditional. - 


allowance of mining operations on the Surprise placer, alleging, in - : 
effect, that such ‘ operations would cause mining debris to enter the 283 


Kern River upstream from a place where the protestant. diverts water - 


for. power purposes for protestant’s Kern Canyon power plant. and ‘ . = 
that mining debris inthe stream would interfere with the safe and meet 
- efficient operation of the power plant. The. appellant’s protest re-.. °° 


quested that mining operations not be permitted without: requiring | 


_ that special measures be taken to prevent mining debris from enter ing. "., ; 


the appellant’s structures‘and: equipment. tess 
A hearing on the protests was held on May 29, 1957, before an ex: 


aminer at Bakersfield, California. At the outset of the a DOE me oe 
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examiner summarily dismissed the appellant’s protest on the proand: 


that it. did not allege interference with other uses of the land included: . 


-within the claim, but alleged rather that the operations of the mining - 
claimants might interfere with use of the waters of-a stream at a 
distance of 414 miles from the claim itself. Despite.this ruling by 

the examiner, a representative for-the appellant participated in the 


oe hearing (Transcript of the hearing in the matter of David H. Kenison. . 


et al. on May 22, 1957, at Bakersfield, California, pp. 48-50). 

. - Evidence at the hearing established that the mining locators had 

‘filed an amended location notice which eliminated any conflict with 

improvements of the Forest Service in the vicinity of the claim. ~ 

_ David H. Kenison testified for the locators that a portion of the 
Kern River was included in the mining claim in order to have water ~ 


»- for operating the mining machinery; that special methods will be 


_ used to prevent any detrimental effect from mining operations on _ 
fishing in the area; that water used will be only temporarily detoured 
cand returned to the stream at a distance of less than 200 yards; and. 
- that the mining locators intend to use the best known methods to 
keep the water clean in accordance with all State and Federal laws. 

In a decision of July 18, 1957, the examiner dismissed the protests, 
holding that the placer mining operations would not substantially 
interfere with other uses of the land. The examiner found, however, 
that it would be detrimental to the scenic beauty of the area if mining | 
operations should leave the land in a barren and destitute condition. 
Accordingly, the examiner issued an order of July 18, 1957, granting 
permission to the locators, their heirs and assigns, to engage in placer 


” mining operations on condition (7) that the locators, their heirs and 


_ assigns,’ following placer operations, shall restore the surface of the. 
_ claim to the condition in which it was immediately prior to those 
operations; and (2) that prior to commencement of operations they 
furnish a good and sufficient bond in-the penal sum of $10,000 and 
. thereafter maintain such bond in good standing to assure faithful. 
“performance by the locators, their heirs and assigns, in the restora- 


tion ofthe surface of the claim. 


The Acting Director’s decision affirmed the examiner’s ruling on 
-. the ground that placer operations would not substantially interfere ! 
with the other uses of the land covered by the claim. 
On this appeal it. is contended that one use of the land within the 
_ mining claim is its use for the purpose of conveying water down- © 
~ stream, that a burden is imposed on the upper land through which 
the stream flows restricting the uses to which the land covered. by 
- the mining claim may be put, that the appellant, as a prior appro- 
-priator of waters on public land of the United States, has a property 
right restricting the uses to which the land covered. by the mining 
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na may. be put. 363 is, ‘asserted further that ietaees with the. 2 = 
appellant’s prior appropriative. rights i is-an interference with “other... 
uses of the land included within the placer claim,” within the zmepeae ae 


of section 2(b) of the act of August 11, 1955. 


It may be that use of land as a. watercourse, a Seine or other es 
uses in connection with water supply, development, and conservation . ae 
projects should be regarded as within the scope of the phrase “other. 
uses of the land” in section 2(b) of the act of August 11, 1955. Par-. eB 
ticularly. where, as here, a portion of a riverbed is incladed ina eo 8 
mining. location, uses of part of the land within the location include 
use as a watercourse and as a part of a watershed. Since the banks... - 


and beds of nonnavigable,‘ unmeandered streams, on lands belonging .. 
‘to the United States, containing valuable mineral deposits, may be in- _ 


cluded in locations and entries under the mining laws, there may be | - v8 


situations where, for example, mining operations on such a placer ~ 
might adversely affect the use of the riverbed or watercourse in con- 


veying water. Thus, operations on a placer claim covering a part » | — 7 
of a riverbed might substantially interfere with another use of the. — 


riverbed within the purview of section 2(b) of the act of August 


_ 11,1955. Consequently, the fact that a protest alleges that placer 
- operations. would: interfere with another use of waters of a stream, oe 2 : : 
_ the bed of which is included, within the limits of the placer, may. + 


not automatically require demests dismissal of the protest, and to- : 


the extent that the examiner’s dismissal of the seppeliente protest a 


"may so imply, it is open-to doubt.. 
However, it is not necessary to resolve this doubt at this time since 


the real substance of the appellant’s protest is not that mining opera- . eae 


tions will interfere with use of the riverbed within the claim to 


convey water downstream, but that the water may be i impure because 
‘of mining operations. The examiner’s ruling seemed to be based. ~. - 
primarily on the fact that the appellant has a remedy under State => 
law if mining debris in the stream resulting from. placer operations... - a S 
causes damage to the appellant’s structures. No objection is made 
_ on appeal to this basis for dismissing the protest. In any event, 
the appellant has submitted nothing to support a conclusion that . ~~ 
placer operations would substantially interfere with other uses of. 
the riverbed included within the claim. The Acting Director’s deci- 
‘sion that placer operations would. not substantially interfere with. — 
_ other uses of the land covered by the claim presumably includes a. 
determination that placer operations would not substantially interfere | 
with other uses of that portion of the riverbed. within the mining ae 


_ “The record does not indicate whether the Kern River is f nonavigable, 
8 Cataract Gold cai Co. et al., 43 L.D, 248. (1914). 
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ao elaim, such's as its use for conveying water: A review: “of the record, 
~~ including the evidence submitted at the hearing : and. on appeal dis- 


ae .. Closes no error in the Acting Director’s decision. rag 
Therefore, ‘pursuant to the authority delegated ‘to the. Solicitor ae 


by the Secretary of the Interior (sec. 210.2.2A (4) (a), Departmental. 


Manual; 24 F-R, 1348), the decision dismissing the appellant's pro- 


oc eet: against the. allowance of mining Operations on the Surprise. 
ee placer claim consistently with the examiner’s order of J’ uly 18, 1957, . 
- is S affirmed... : ; 


one se Frrrz, 
| Deputy Solicitor. 
oo | . - WILLIAM KUHN 
A-27963 ite | Decided July 20, 1959 
ae Mining Claims: ‘Surface ‘Uses—Mining Claims: Special Acts 


A verified statement required ‘under the act of July 23, 1955, is proper’ ly ate.” 


. jected and the use of the surface resources denied to the mining claimant. 
when such statement is filed prior to the publication. of any notice for the 
land covered by the claim, returned to the claimant prior to publication,.. © 
and then refiled after the end of the 150-day period following. publication. 


: of ; Mining Claims: Surface Uses—Mining Claims: Special Acts—N otice 


"Where notice 6f publication i is required by section 5 of the act of July 28, “1955, 
‘to be personally delivered to or to be mailed by registered mail to.a mining 

' claimant, the- requirement is satisfied by mailing:-the notice by registered — 
-mail to the proper: address and it is pane that -the mail is returned. ao 
unclaimed. 


APPEAL FROM THE BUREAU OF LAND MANAGEMENT 


William Kuhn has appealed to the Secretaxy of the Interior from . 
_a decision of the Director, Bureau of Land Management, dated De- 


‘cember 5, 1958, which affirmed a decision of the manager of the Boise, _ 


Idaho, land office, dated May 22, 1958, which rejected verified state- 
“ments filed by him pursuant to the ‘act of July 23, 1955 (30 US.C., 


- 1952 ed., Supp. V, sec. 601 ed seq.), and held that fe mining jams 


the Lucky Mike, Bolder Placer Claim Assn., Erie Association Placer, 


: _ Erie #1, Erie Flat #2, Erie Flat Claim, Erie #4, and Erie Flat #3, 


~ were subject to the limitations and restrictions specilied in in section 4 of 

‘the act (30 U.S.C., 1952 ed., Supp. V, sec. 612). 

. . The act of J aly 23, 1955, limits the uses ‘which Hiolderé of mining 
~ claims located after that date may make of the surface resources of 

the claims and requires holders of claims previously located to re- 
spond to a published notice requiring such action by filing a verified. ~ 
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such notice setting forth certain information with respect to their : 7 2 a 
claims. If the verified statement: is not filed as required, ‘the failure ~ ae 
operates to subject’ the claims. to the same restrictions as to surface pe 


rights as apply to claims located. after the date of'the act. 


The appellant. first filed his verified statements on August 17, 1956: ’ ta ee 


They were returned to. him because the claims were not in an area . 


as to which a notice had been published. . Subsequently, at, the request te is : 


-. of the Forest Service, Department of Agriculture, two notices were 9. 3 


published affecting two adjoining areas. One, referred to as the El- 2 ae 
.dorado-Fish Creek area, covered land in Tdalip County; the other, ..° 


referred to as the Pierce-Bungalow area, covered land in Clearwater. 


County. The first publication was made on May 2, 1957. Subse- ~~... 
quently, on May 19, 1958, over a year later, the appellant refiled Ris! 2 
__-yerified: statements. “These ‘statements show that seven claims. were eS 
recorded in Clearwater County and one in Idaho County. Ane 
The manager rejected.the statements as being | late. He stated that a 


the record showed that copies of the notices. published were received . 


by the appellant by registered mail, return receipt Nos, 40443 and: voy 
40715. On appeal to the Director, the appellant denied receipt ofthe 
-. notices. He conceded that the first filing of the verified statements 


was before any légal notice had. been given but contended that, be-_ 


cause the Forest Service knew of his claims and negotiated with him a a 


about them during the period of publication and his claims were 
active claims, the situation should be peaatded as if the verified state- i 
ments had besn timely filed. 


The Director affirmed. the. manager on the asund that the first oe 

filings were not pursuant to any notice of publication and that, after.” os 
_ the appellant received notice of the publication, he was bound to file > 
_. verified statements within the 150-day period. Since he did not doe 


so, his filings were late and were properly rejected. . 
On his present appeal, the appellant does not make clear his | prin- 


cipal argument. -He concedes that the verified statements werenot 
- filed during the 150-day period but states that they were filed before) =: 
and after the period. He also states that prior to and during the .- 
~ period of publication the Forest Service was well aware of his press. 02" 
ence and of the existence of his claims. From this he somehow con- > 
cludes that his late’ Ailing should be secepted as : complying with the eon 


: statute. oe 
| T am unable to follow this aepruient in view of the admittedly , 
plain language of section 5(a) of the 1955 act (30. U.S.C., 1952 ed., 


Supp. V, sec. 618(a)) which requires a mining claimant to file his pe 
~ verified statement “within one hundred and fifty days from the date 
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hoc ot the first publication of sich iotice.” The a tite does not sae | 


. template. the filing of verified statements indiscriminately but only 
in-response to a published notice. Otherwise land office records would - 
be cluttered with verified statements unrelated to any request for 

publication. In any event, the appellant’s verified statements were 


returned to him after his first filing and he accepted their return | 


- without demurrer. Obviously he Beanioned in their return as having : 
~ been prematurely filed. 
- Appellant advances. another contention” of more substance. He 
contends that the published notice was ineffective as to. him because 
~~ the notice was not personally served. or BeEvod by pee itered mail on. 
him as a known mineral claimant. 
_ Section 5(a) of the 1955 act provides that within 15 days after ~ 
the date of first publication of notice the agency or department re- 
questing publication “shall cause a copy of such notice to be personally “ 
- delivered to or to be mailed by registered mail addressed to each per- 
~ gon in possession or engaged in the working of the land * * * ” whose. 
name and address are shown on certain documents required by the act 
to be filed with the request for publication. — 
: Section 5(e) provides: 


‘(e) if any department or agency requesting publication shail fail to colanly 
with the requirements of subsection (a) of this section 5 as to the personal 


“delivery or mailing of a copy of notice to any’ person, thé publication of such 


~ notice shail be deemed. wholly ineffectual as to that’ person * * * and the - 
failure of that person to file a verified statement, as provided in such notice, 
shall in’ no manner affect, diminish, 1, Prejudice or bar any rights of that person. 
[Italics supplied. ] 

| Recently supplied evidence froin the Forest Service nies that the — 
_ existence of the appellant’s claims was known to that agency...The— 
affidavits of the respective examiners of the Eldorado-Fish Creek and 
 Pierce-Bungalow areas, required by section 5(a) of the act, list the 
appellant as having an interest in certain claims and give his address 
as Pierce; Idaho. The certificate of examination of tract indexes for 
Idaho County. (Eldorado-Fish Creek area), also required by section 
5(a) of the act, lists the appellant as having an interest in claims but. - 


| gives his address as Orofino, Idaho. The certificate for Clearwater 


County (Pierce-Bungalow area) does not list the appellant. Ac- 
cording to the evidence furnished by the Forest Service, the notice 
relating to the Eldorado-Fish Creek area was sent by registered mail 


oa - .t0 the “appellant at both Pierce and Orofino, Idaho (registry Nos. . 
40685 and 40715). The notice pertaining to the Pierce- Bungalow 


area was sent by registered mail (No, 40443) to the appellant at 
_ Pierce, Idaho. The notices were sent on “ 7, 1957, and returned 
: amclatned¢ on June 3, 1957. oe. 
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‘Tet iis appears that the. manager and thé Diners were. incorrect es : e , 
in their decisions. in, stating that. the appellant had received notice of 


the publication by-registered mail. However, section 5(a) requires 


only personal delivery of a copy of the notice of publication or that... a 


‘a notice “be mailed by registered mail.” - Similarly, section 5(e).- 
refers to personal delivery “or mailing” of a copy of notice. Nothing 


~ in the act requires anything more than the mailing of the notice by : : 
registered mail to the mining claimant’s address as shown, in this: ~ 


case, in the affidavits of examination of the land and the certificates. 
of examination of the tract indexes. Therefore, it is concluded that: 
the requirements.of the act were complied with in this case and that 


- the notices of publication first published on may 2, 1957, were effective : 


as to the appellant’s claims. 


The Department has held that a verified statement filed. eae the . 


act of July 23, 1955, is. properly rejected and the use of the surface 
resources deviied to the: mining claimant where the statement is filed 
after termination of. the 150-day period prescribed by the statute. — 
Hines Gilbert Gold Mines Company, 65 ID. 481 (1958). As the ap- _ 
- pellant did not file his verified statements within the period of time 
allowed and thereby failed to meet the requirements of the law, the 
~ Secretary is without authority to save him from the consequences of 
his failure - 
Therefore, pursuant to the authority delegated to the Solicitor by 


the Secretary of the Interior (sec. 210.2.2A(4)(a), Departmental ~~ - 
Manual; 24 FR. 1348), the decision oF the mate Bureau of ae eS 


” Management, is affirmed. 


Epmunp T. Frrrz, cs 
_ Deputy Solicitor. ~ 
; | ‘iB. L HAVISIDE, JR. 
A-27932 a2 S ‘Decided ee 21, 1959 
Oil and Gas Leases: Lands Subject to 


Land withdrawn for military purposes by means of a public land order which: . 
specifically withdr aws the land from mineral leasing but permits the 


Secretary of the Interior to authorize surface uses and removal of ma- ... 


terials thereon is. not thereby subjected to oil and. gas leasing. 


. .*The rejection of the verified statements, of course, does not result in the appellant’s _ 
_ mining claims being declared invalid. It simply means that he can: use the claims -only: 

for mining purposes and that the United States has authority to manage. and dispose of 
the: vegetative surface resources and to manage. other surface resources. The mining 
claimant can use the vegetative and other surface resources for mining purposes. The 
mining claimant can also apply for a patent. to. his claim and, if a patent is issued, he 


secures title free from any restrictions or reservations as to use or Msnorel of surface. 


resources. 
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| Oil oad Gas Tease: Disctetion is Tass —Oi anil Gas Teapes Lands Subject 
to—Withdrawals and Reservations: Effect of © ” 


" Section 6 of the act of February 28, 1958, does not give the Secretary of the 
_ Interior authority to issue oil and gas_leases, with the concurrence of the ; 





- Secretary of Defense, on lands in existing. withdrawals which Seprceely a 


Prolibit mineral leasing. 
a APPEAL FROM THE BUREAU OF LAND MANAGEMENT 


{BLL Haviside, Jr., has appealed to the Secretary of ihe Interior 


. “from a decision of the Acting Director of the Bureau of Land Manage- ~ | 


-- tnent dated October 24, 1958, which affirmed decisions of the manager 
 vof the land office at Anchorage, Alaska, dated May 14, 1958, applicable 
~ ‘to lease offer. Anchorage 036282, and May 15, 1958, applicable to 

- Anchorage 036272, (086274 through 036281, and 036283, insofar as °- 
those decisions rejected his offers on the ground that the lands applied 
for have. been withdrawn for - military purposes by Public Land 

Order 861, dated September 3, 1952 (17 F.R. 8158-8159). 

The appellant acknowledses the withdrawal, but contends that the 
~ Jands. are subject to oil and gas leasing subject to reasonable stipula- 
tions which he is willing. to make (Z) because the withdrawal order — 
specifically provides for issuance of leases or permits for surface use 

of the land, sale of timber and other materials thereon, and other ad- 
ministration of the lands; (2) because the act. of February 28, 1958 © 


(72, Stat. a7, 80), prowides that military withdrawals shall be subject 


to oil and gas leasing unless the Secretary of Defense determines that 
_ leasing is inconsistent with the military use of the lands; and (3) be- 
. cause the use of land having potentialities for petroleum production 
for the military pores to which it is now devoted seems difficult 


os ‘to justify. 


The appellant’s first contention i is este upon the Tuas of 
Public Land Order 861 that. the public lands described therein— 


. .  * * * are hereby .withdrawn, except: as hereinafter provided, from all forms ; 
'. of appropriation under the public-land laws, including the mining and mineral- © 
_- leasing laws, and reserved for the use of the Department of the Army as an 
. impact area and safety zone for antiaircraft artillery firing, such operations to: 
be conducted only for two six-week periods commencing April 15th and October 
16th, Peapectively, | of each year : 
Ps e- * : ® és ak a . 
- The Bureau of Land Management, Department of the Interior, may issue 
leases or permits for the surface use of such lands, and conduct sales of timber | 
‘or other materials thereon, under applicable laws, and otherwise administer the 
lands, provided that all documents authorizing the use of, or access to, the 
_ lands shall provide that every person occupying the lands under authority, thereof. 
- ghall vacate them during the periods of firing and use by the Department of the _ 
Army, without compensation for loss of ‘use. of the lands or for damages caused 
by Army use, [Italics added.] 
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it is: spiarent: that ene. language quoted above was intended oo eet 


authorize and does authorize the Secretary of the Interior, in his pare 
discretion, to permit such surface use of the lands in the impact area 


and safety zone as may be subject: to complete withdrawal by: such 


users during the periods of firing. The removal of surface resources, : | ; 
‘such as timber, falls within. the category of permissible. uses, - but © 


it is not possible to suppose that drilling for oil and gas is included. 


In the first place, such drilling i is not a surface use of the land, but is. : 
intended to exploit the subsurface resources of the land. Tn the. 20 
second place, reading the second paragraph of the withdrawal order, 


quoted. above, as-contended by the appellant, would completely vitiate 
the first paragraph of the order so far as it expressly bars mineral 
leasing. In the third place, an oil well and storage tanks could not 


be removed during the periods of firing and would not be desirable a oe 
additions. to the land during such ‘periods despite the oil lessee’s will- 


ingness to forego damages for resulting loss because of the inflamma- 


tory and explosive risks thus created. . Accordingly, the only reason- - .. 
able interpretation of the public land order is that it clone the lands ae 


_ within the firing range to oil and gas leasing. 


The appellant's second contention is predicated upon section’ 6 of of: 


_ the act of "February 28, 1958, supra, which. provides : ae 


, All withdrawals or reservations of public lands for the use of any agency of 


the Department. of Defense, except lands withdrawn or reserved specifically as.: 


- nayal petroleum, naval oil shale,: or naval coal reserves, heretofore or hereafter... 


made by the United States, shall be deemed to be subject. to the condition. 
that all minerals, including oil and gas, in the lands so withdrawn or reserved 
“are under the jurisdiction of the Secretary of. the Interior and there shall be. 


no disposition of, or exploration for, any. minerals in such lands except under 
‘the applicable public land mining and mineral leasing laws: Provided, That: ae 
no disposition of, or exploration for, any minerals in such lands shall be made 
wliere the Secretary of Defense, after consultation with the Secretary of the’ - 
- Interior, détermines that such disposition or exploration is inconsistent with: - 


the military use of the lands SO withdrawn or reserved. 


‘The appellant assumes that this provision ‘enlarged the authority of 
_ the Secretary of.the Interior to lease withdrawn lands, i.e., that it 


ay TE as 


gave him authority to issue mineral leases on: withdrawn lands: which . 
previously were withdrawn from mineral leasing. © Specifically, he’ 


assumes that the 1958 act. authorizes the Secretary to issue oil and - “ = BH 
gas leases on lands theretofore withdrawn from mineral leasing by. eee 
- Public Land Order 861. The appellant is mistaken. The statutory 


provision quoted above simply states that public lands withdrawn or . 


reserved for use by the Department of Defense, with the exceptions: = & 
specified, remain under the jurisdiction of the Departmentof the In- <= - 


terior so far as minerals are concerned and such minerals are not 


to be: aSeeDe or ae of: eens under the publin-| jand mining ae 
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and mineral ia laws adavnistered fi ‘the Department. of the 
Interior. It does not state that lands specifically withdrawn from 


ao mineral leasing shall thenceforth be open to mineral leasing. 


The legislative history of section 6 makes it clear that no such broad 


: purpose was intended by the provision. In the report of the House 


‘Committee on Interior and Insular Affairs on H.R. 5538, 85th Con- 
gress, which became the act. of ees 28, 1958, the following 
explanation is given of section 6: : | 

Read. together with the committee findings above respecting the Defense 7 
position on petroleum resources, ‘the object and purpose of this section are 


clear. Until the presentation by Defense witnesses on petroleum reserves, and ~ 
the. effect of the prospective airspace withdrawal on pending’ applications for 


-restriction of outer Continental Shelf lands, committee members had believed 2% 


there was universal agreement that responsibility for disposition of minerals 
in withdrawn or reserved public lands was exclusively vested in the Secretary 


. of the Interior. 


-Enactment of this section into law acinally constitutes a restatement of the 


core Taw as it is today, in the view of the committee and the Department of the 


‘Interior. ‘In short, as declared. above, the provisions of section 6 of the reported 
‘pill will serve. to remove whatever doubts may exist, if any, as to ‘the laws 

which govern the disposal of or exploration for, any and all minerals, including 

oil.and gas, in public lands of the United States heretofore or hereafter with- 

drawn or reserved by the United States for the use of defense agencies. ie 
; Rept. 215, 85th Cong., 1st sess., p. 67 ; italics added.) 


In his testimony before the House Committee on Interior and In 
saline Affairs on substantially the same provision. in other bills, Assist 


a 7 ant Secretary: of the Interior Hatfield Chilson said: 


It would continue to be a matter of: discretion whether the minerals in the 
lands in question would be made subject to disposal, and deposits would not 
_ ‘be opened to disposition, if it would be contrary to the public interest (includ- 

ing national security)... Under long-established procedures of the Department 
of the Interior, no disposition is made of minerals within withdrawn or reserved 
aréas without the concurrence of the head of: the agency aver copkatea 2 the 
withdrawn or reserved lands. 

It is assumed that the withdrawals made under. the provisions of this legis- 
lation could not. be. amended except by enactment of subsequent and specific 
legislation. . Therefore, the Secretary of the Interior could not [t]ake such 

actions in mineral disposals inconsistent with ‘the enabling legislation. - 
'. It is also assumed. that under. present and eaisting with@rawal orders, the - 
Secretary of the Interior cannot unilaterally dispose of the minerals af such is 


: prohibited by the order of withdrawal. | Therefore, it appears that the intent - 


of section 6 is that.if minerals are to be disposed of in presently military with- 
drawn areas, they can only be disposed of by the Secretary of the Interior 
“under the mining and mineral- leasing laws or other. applicable laws. Such — 
. disposals, of course, relate to the terms of the original withdrawal. order-or 
amendments thereto. (Hearings before House Committee on Interior and 
‘Insular Affairs on H.R. 627, H.R. 575, H.R. 608, H-B.931, H.R. 1148, H.R. 3403, 
 ELR. 3661, H.R. 3788, H.R. 3799, and ER. 3860, 85th Cong., ie sess. (1957), 
* pp. 236, 287 ; italics ee 
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“The. limited scope of section. 6 is also indicated i in a colloquy | which. 
- oecttited: 3 in the debate in the House of Representatives on section 6, 


Congressman Engle, sponsor of the bill, was asked whether the legis- © ee 


lation would empower the Secretary of the: Interior to authorize drill- 


ing on the Barksdale Air Force Base, a tract given to the United. : % at 


States for military purpose. Congressman Engle replied: . 
This bill does not add to any authority that they already have in ‘that respect. 


In other words, if they do not. have the power now, this bill does not Ete it: 


to them. (103 Cong. Ree. 5522.) 


“It is thus clear beyond doubt that. Ges had ao intention vie oes 


than to affirm the fact that mineral leasing of areas withdrawn. for 


defense purposes, with certain exceptions, was under the jurisdiction __ oe 
ofthe Secretary of the Interior and that such leasing wastobein > 
accordance with the mineral leasing acts. There is no evidence that --. 


Congress intended to strip the President, or his delegate, of his power 
to withdraw lands absolutely from mineral leasing. 
In this case, the withdrawal order specifically provides. that the 
land is withdrawn from.all forms of appropriation under the public-. 
land laws, including the mining and mineral leasing laws. Thus the 


Secretary of the Interior has no authority to lease for oil and gas : 


purposes, entirely without regard to the attitude of the Secretary 
of Defense on the question whether such leasing would be inconsistent 
- with the military use of the land. Accordingly, the appellant’s con- 


tention that the Secretary of the Interior must. accept offers unless pes 


the Secretary of Defense objects is without substance. 


The appellant has presented no evidence which tends to show that: ee es 
‘the need for development of: petroleum resources is so great as. to ae 


require discontinuance of the military use of the land included in his _ 


lease offers. In any event, his offers cannot be considered while the 


land is still unavailable for leasing because of the withdrawal. -Thus* 


_ his third contention has no merit. 


Therefore, pursuant to the authority qilssusd. to tha Solicitor: oo 


by the Secretary of the Interior (sec. 210.2.2A (4) (a), Departmental 


Manual; 24 F.R. 13848),: the decision of the Acting Director of the | | = & 


Bureau of Land Management i is affirmed. 
Epmunp T. Farrz, . 
Deputy Solicitor. 
, - ALFRED DONALDSON TROTTER, SR. 
—AR781 = Decided July 21, 1959. | 
Desert Land Entry: Applications—Applications and Entries: Generally 


' Where. successive applications for desert land entry on the same land. are — ‘ 


filed and an: entry is allowed on the first: application but’is subsequently 


_ canceled because the entryman was not entitled to make the entry, it is er- o 
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roneous. to “reject ttie’ second application for éuitry on the ground that the a 

_ second applicant . lost his rights under. his application upon the allowance 

- of the first application; he loses such rights only it the allowance. of the ~ 

entry on the first application was proper. . ai 

_ Ohmer V. Hensel, 45 L.D. 657 peal and James R. Bain, A-#6806 
(December LZ, 1953), distinguished. 


7 APPEAL FROM THE BUREAU OF LAND MANAGEMENT 


a - Alfred Donaldson Trotter, Sr., has appealed to: the Secrtaty of | 
the Interior from a decision of the Director, Bureau of Land Man- 


, agement, dated December 15, 1958, which held that his desert land 


application, Los Angeles 0138802, ‘should be rejected. The decision 
.° in which this ruling was made was entitled George L. Wright, Los 
- Angeles 019833, 0138307, and was concerned with an appeal by Wright. 
to the Diréctor oa the rejection of his application for the ee 


“ment of his relinquished homestead entry Los Angeles 091833. 


The facts are that Wright, after a.series of applications, oaneslies 
~- tions, and amendments, filed-a desert land application (Los Angeles 


' 0188807): on February 7, 1956, for the land involved, which is de- — 


--seribed as the SW1, sec. 14, T. 10 N., R. 3 E:, S.BM., California. 


s On February 23, 1956, the appellant filed a desert land application. | 


for the same lend. On March 1, 1956, Wright’s desert land applica- 
_ tion was allowed, but on April 9, 1956, the entry was canceled on the. 
ground that Wright had exhausted his Tight, of entry under the desert 
land laws. “Subsequent to the issuance of the decision of cancellation 


7 _ but before it was served on him (on April 23, 1956), Wright filed a | 
_..' relinquishment of his entry on April 16, 1956.. Thereafter, on June 
18, 1956, Wright filed an application for the reinstatement of the 


homestead entry, Los Angeles: 091888, which he had previously had. 
-~ on the land and which he had rlinguished on February 6, 1956, the 
day before he filed desert land application Los Angeles 0138307. "The 
_ manager denied reinstatement and inasmuch ‘as Wright filed an ap- 


peal to the Director no action was taken on Trotter’s application by 


a ie hold an entry a at the time his apploetion was filed on. Oe T, 


the land office until the Director’s decision of December 15,1958. 

In his decision the Director held that the appellant’s application 
should have been rejected on March 1, 1956, when Wright’s desert 
land application was allowed, but the fact that. it was not and Wright’ s 
entry was subsequently canceled did not create any new right in _ 
Trotter to the land under his application since allowance of Wright’s a 
entry on March 1, 1956, was an appropriation of the land which 
terminated all rights ace the appellant’s application... Ohmer V. 
.. Hensel, 45 L.D. 557 (1916) ; James f. ee A-26806 neem lee Le 
1958). 

; The appellant argues on appeal that Wright was not qualified to | 


~ 
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i. 1956; that : since he ¥ was not eligible to hold an ‘entry. the bate lowed: ae 
~. on March. 1, 1956, was void ad initio; and that the effect of the Di-. | 





rector’s decaan is to recognize “Wright’s entry solely for the pur- C oe 


pose. of defeating his application, but to. refuse to recognize it. De 
any other purpose. 


J think the Director erred in ae oxigion: The mere act of ies 


ing Wright’s entry on Mareh 1, 1956, did not in itself terminate all - oe 


rights under the appellant’s. application: It is true, as the Director — 


said, that as soon as Wright’s entry was allowed the next step should. ~ eee 


have been the rejection of the appellant’s application. However, as 
soon as the appellant’s application was rejected, he would have the | - 
right of appeal from the rejection. Suppose that on his appeal it 


was established that Wright’s entry had been improperly allowed, 
_ obviously the result would be the cancellation of Wright’s entry and 


the allowance of the appellant’s application, provided he met all re- 
quirements for an entry. Ifthe appellant failed on appeal to demon- — 
strate the impropriety of allowing Wright’s entry, the rejection of | 

_ the appellant's. application would stand. This clearly demonstrates. 
‘that it is not the mere act of allowing the first application that war- . 
rants the rejection of the junior application. It is only the proper. a 
allowance of the first es that justifies rejection of the J yume a 


application. : 


The Director seems to have extended to this case the: well- estas ae 


lished rule that an application cannot be filed for land in an outstand- 


ing entry, regardless of whether the entry is valid, void, or voidable. 


See J oyce A. Cabot et al., 63 I.D. 122 (1956). This rule is not.applica- . 


ble to a situation where oe the time.the application is filed the land 


is not embraced.i m an. outstanding ones but only 1 in a prior applications . ; : . ee 


for the land. 

The Hensei and. Gunn’ cases, supra, cited by the Direcior, do not 
support his position. They were cases where senior and junior appli- 
cations were filed for land, the senior application was allowed, and 
then subsequently the entry was relinquished by the senior applivaiit. 


‘The junior applicant then sought to take advantage of the relinquish- 


ment, claiming that his application should now be allowed. The. Parte: 


Department held that he lost his rights when the senior application — ; 
was allowed. In these cases there was nothing to indicate that the ~~. 
senior ‘application had been improperly allowed. The entries were. = 


not canceled but were relinquished. The decisions therefore must. 


be considered as having been based on the premise that the entries 


“were properly allowed, which is not the case here.. 


Jt follows that the appellant’s application was improperly rej jected cs sere 


for the reason assigned in the Director’s decision. | 


Therefore, pursuant to the authority delégated to the Solicitor — ae 
the Secretary of the Interior. (sec. graces ou Department Sirs ee 





y 
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i Manual; 24 FR. 1348), the Dieter s Pecsion is cagareod and the case. 
is remanded for further VEDDECEEAS action on the appellant’s: 


application. , | 
_ Eymunp Tr. Favre, 


Deputy Solicitor. 


HENRY S. MORGAN 
EDWIN W. STOCKMEYER 


A-28004 2 sis:zDeecided July 30, 1959 


_ Oil-and Gas Leases: Applications—Applications ‘and Entries: Priority 
a A regulation providing that, to determine the order in which simultaneously . 
filed applications will be processed, all such applications. whieh conflict in: . 
whole or in part will be included in a drawing, does not authorize a draw- — 
ing of simultaneously filed oil and gas lease offers, some of which are and. 
some of which are not in conflict in whole or in part as to the lands de- — 
ere scribed in the applications. 

Applications and Entries: Generally—Oil 1 and Gas. Tenses! Avalications 


_A drawing is properly set aside where it included. simultaneously filed offers. 4 
for oil and gas leases some of which were and some of which were not in. 
. conflict i in whole or in part. : 


APPEAL FROM THE BUREAU OF LAND MANAGEMENT 


. Henry S. Morgan has appealed to the Secretary of the Interior 
from a decision of January 16, 1959, by the Acting Director of the 
Bureau of Land Management setting aside a drawing to determine the - 
order of processing simultaneously filed applications for oil and gas. 
leases on acquired. lands in the DeSoto National Forest, Mississippi. 
The Acting Director’s decision reversed-a decision by the manager 
of the Eastern States land office dismissing a protest against the 
drawing filed by Edwin W. Stockmeyer, one of the applicants whose: 
- offer was included in the drawing. Stockmeyer filed a brief in sup- 
port of the Acting Director’s decision in this proceeding. 
' The drawing involved in the instant appeal was held on May 16, 
1958, in the Eastern States land office and included eight noncompeti- 
tive acquired lands lease applications which were filed at the same 
- time on May. 1, 1958. The eight offers were not mutually conflicting 
as to the jande applied for, but consisted, instead, of three separate 
groups -of applications. The several applications within each sepa- 
rate group conflicted only as to the lands described in the other 
applications within the group but did not conflict with each of the | 
other applications included in the drawing. Thus, the appellant’s 
‘application conflicted with only two of the seven other applications 
included in the drawing, namely, with BLM-A 046743, filed by Stock- 
meyer, and with BLM-—A 046748, filed by Bruce ‘Naderson: None of 
the five other offers 1 im the tee Oe. covered any of the land cescr vee. ate 
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in 1 the: appellant’ S offer. ¥ The serial number of the appellant's offer 
was drawn first. of the three conflicting offers in the appellant’s group . 

in the drawing on May 16, 1958. On May 28, 1958, Anderson with- 

drew his offer, and on ‘April 8, 1959, he requested a refund of the ad- | 


‘vance rental he paid when he filed the offer. On April 8, 1959,refund - eS 


of the advance rental was authorized. Consequently, of the eight 


offers included in the drawing on May 16, 1958, only Stockmeyer’s’ oe 


_ application is.in conflict with the appellant's application. 
Stockmeyer’s protest, filed on May. 26, 1958, asserted that. ike 
- drawing was invalid because it should have Been confined to appli- 
cations which conflicted in whole or in part as to the lands described 
therein, and that the inclusion in the drawing of offers which did not 
so conflict violated the regulatory provision that all simultaneously. 
filed offers which conflict in whole or in part: will be included in a 
‘drawing to determine the order of processing the offers. By decision 
of July 25, 1958, the. manager of the Eastern States land office dis- 
- missed. the protest on the ground that the combined drawing was | 
impartial and.did not affect the. protestant’s chances since priority . _ 
within each of the three groups of conflicting offers would be sep-_ 
arately: determined and each offer would be regarded as competing 7 
only with those with which it conflicted. oe appealed from 
. this decision to the Director. a 
_. The departmental regulation. (43 CFR 191.10) governing the dis- 
position of simultaneously filed applications for leases provides that : 
_ Where applications or offers received by mail or filed over the counter at the 


same time are in conflict, the right of priority of filing will be determined by 
ie public drawing. in the manner provided in § 295.8(b) of this chapter. 


43 CFR 295.8(b) provides that: 


- All such applications which conflict in whole or in part will be included in a - 


drawing which, except as provided in paragraph (c) of this: section will fix the... ae 


_ order in which the applications will be processed, 


‘The Acting Director held that these provisions have ro feneties: only fh = 


to applications for the same lands, that no drawings are necessary 
except ‘where offers describe the same lands, and that the drawing 


in this case erroneously included offers which did. not so conflict. 


~ The decision directed that new drawings be held for each. of the three 
groups of applications included in the drawing of May 16, 1958, in 
order to determine | nas Sequence: in’ which the offers. you be 
’ processed. 


. The appellant en that the: regulations ‘quoted above do not. | 


require that. only applications which conflict with one another be — 


Included 1 mm a drawing to determine priority, but. require only that. ae 2 


1 BLM-A 046747: and 046749 conflict only with each other ou 046744, 046745, ana 
046750 conflict only with each other. ; 
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_ each éffer in: the dee be filed aanltaneouely, and Cotiflict with 
at least one other offer included in the drawing. The contention is 
not persuasive. Applications which conflict. are those which are 
_ incompatible or mutually inconsistent because some or all of the same 
~ lands are applied for by more than one applicant, and where. appli- 
eants are not competing with one another for a lease on all or part of 
the same land, their applications are not in conflict: within the mean- 


A ing of the above-quoted regulations. 48 CFR 191.10-and 295.8(b) 


authorize a drawing which includes all simultaneously filed applica- 
tions which conflict in whole or in part, and\not a drawing which 
includes applications, some of which do, and some of which do not 
‘so conflict. It follows that the inclusion in this drawing of applica-: 
tions which did not conflict is not authorized by the regulation. 
_. The purpose of a drawing in cases of conflicting offers to lease is 
, to fix the order in which the several applications will be examined 
‘for determining which of the competing applicants is entitled to'the 
preference granted» by section 17 of the Mineral Leasing Act, as’ 


_ . amended, to the person first filing an application for a noncompetitive 
~~ lease who i is qualified to hold a Jease, and the Department tries-scrupu- 
lously to observe its regulations related to determining this pref- 


~ erence. . Consequently, regardless of whether a drawing combining 
separate groups of conflicting offers gives each applicant the same 
chance of being first as would a separate drawing—if the sequence - 
_ of processing is determined separately for each group in the com- 
_-bined drawing—such a combined. drawing is not authorized by the 
- regulations. ‘As the regulations have the force of law, the Acting © 
_. Director’s decision requiring new drawings which comply with the 
regulations was correct (McK. ay v. MC GMCTENGLET 296 F. 2d 35 
~(C.A.D.C, 1955)). cs 
‘The only other matter raised on appeal which needs to be deter: mn 
- mined here is the contention that Stockmeyer’s protest against the 
. drawing was filed too late. The protest was filed 10 days after the 


ea. drawing was held. In the circumstances of this case, the filing of the 


protest was timely and did not amount to acquiescence in the drawing 
(see McKay v. Wahlenmaier, supra; Edith Mt. Hee Blanche: Vo 
- White, A-27821 (February 4, 1959)). 

For ‘the reasons mentioned herein and in the Acting Director’s de- 
cision, the requirement that new drawings be held for each group of . 
dppticutions included in the drawing of May 16, 1958,.was correct. 

__. Therefore, pursuant to the authority dslsentad to the Solicitor by - 
the Secretary of the Interior. (sec. 210.2. OA (4) (a), Departmental | 
Manual; 24 F.R. 1348), the decision of the Acting Director of the 
Bureau of Land See 1s affirmed. ge os 
= iene T. FRITz, - 
Deputy Sotioiten. 
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_APPLICABILITY OF THE HATCH ACT TO THE GOVERNOR, OF THE 
_ TERRITORY OF HAWAII 


“Federal Himployeda and Officers: Political Activities 


~ Section 2 of the Hatch Act prohibiting participation in or iiiterfererice, with 
the'election of certain officers is applicable to the Governor and secretary 
‘of the Territory of Hawaii as well as other individuals ‘similarly situated. 


Federal Employees and Officers: ‘Political Activities” 


Section 9 of the Hatch Act is. not applicable to: the: Governor of the ‘Territory f 
of Hawaii. 


fois, 


Bayt ; Generally 


In the. Hawaii Statehood hee Congress: ‘apactdeally: authorized persons hold- 
ing Territorial legislative, executive, -and: judicial Offices, .as ‘well. as the. . 
Delegate in Congress, to continue to discharge the duties of f their respective ; 
offices. 


Hawaii: Governot 


The Territorial Governor of Hawaii is a “Territorial “oftleer: : a per son 
holding executive. office in the Government : of said. Territory,”. and “an: 
Officer of said Territory.” ine ; 


Hawai: Governor | 


The: "Territorial Governor of Hawaii' is eligible to -continue: in. that. position 
while. Seeking an: elective: office under the new: State government, et 


Statutory Construction: ‘Legislative History’ oe ae ; 


‘The’ legislative history ‘of the Hawaii ‘Statehood Act clearly - shows ‘that - 
Congress authorized the ‘Territorial Governor: to continue ‘to discharge’ the 
‘duties -of: his: - Territorial office. ‘while seeking: elective: office’: ‘in ‘the new 
State government. - - ; eee ee ee 


M-36576 eo : fae ee : * ind rom ide 
To: THE, Secrerany OF’ THE INTERIOR. - 


~ By referral from your ‘office on J une 9, 1959, is affine’ has. been 
asked to advise you regarding the: eligibility of Governor Quinn of 
‘Hawaii to. continue in his position as Territorial Governor: at .the 
‘game. time he. is officially: a eandidate for elective office as: Governor _ 
of the new State of Hawaii. The request for advice on this question, 
It. appears, is i response to: a letter dated: June 9; 1959, from Senator — 
James: E.* Murray, Chairman of the Senate ‘Committes: on Interior 
-and Insular Affairs, a COPY of which your: office transmitted: on. the 
game date. ~ 9 

For :the reasons: hereiieftn ‘set: out, it is: “my opinion: that the 
‘Territorial Governor of Hawaii’is eligible to. continue: | m that posi- . 


+Not released in ‘time for inclination chronologically. cen 2b ar hat apa es, 
523594—59——1 i es me 2 eg 66 LD; No. 8 
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tion at, the. same time he is officially a candidate for an elective office 
‘in the new State of Hawaii; that section 9 of the Hatch ‘Act? is not , 
~ applicable to the Governor of the Territory of Hawaii; that the Gov- 
ernor of the Territory of Hawaii i is a “Territorial. officer,” “a, person 
ee executive office in the Government of said Territory,” and 
“officer of said Territory”; that the Congress, by enactment of 

the, Hawaii Statehood Act? provided without qualification that all 
of the officers of the Territory. of Hawaii shall continue-to discharge 
the duties of their respective offices “until the Territory is admitted 
into the Union; that, in thus providing that all of the officers of the 
Territory—including. the Governor—could seek election: to State or 
Federal office without relinquishing their then offices, the. ‘Congress 
-actéd.in-a manner. which directly parallels action taken by thé people. 
‘of Hawaii’ in: adopting their own State constitution; and that, not- 
‘withstanding the provisions of ‘the Hawaii’ Statehood Act, both the 
Governor and secretary of Hawaii, as well as other Andividuals 
similarly situated, are Sun ee to the provisions of section yy of the 
‘Hatch Act 

- By letter of May 1, 1959, to: Sainator. Murray, this ofits rdintad 
out that on at least foie occasions in the past 16 years, my predeces- 
‘sors have had occasion to consider the. applicability. of section 9 of 
the Hatch, Act to, among others, the Governor.and secretary of the 
Territory of Hawaii.» In each instance, and without exception, it 
was concluded that. this provision’ is inapplicable to the political 
activities of the Governors of the Territories, including Hawail.. 
In concluding my letter to Senator. Murray, I stated that: in light : 
_ of these longstanding precedents I would hesitate either to affirm or’ 
upset. their holdings without giving most. careful. independent. con- 
sideration to the. subject matter. I have now had an opportunity to 
thoroughly and carefully review thése precedents. 





1 Act of August 2, 1939 ° (53 Stat. 1147, ° 1148 ;. ‘BU: S.C. 118i), as amended “Cay It 
Shall. be unlawful for any. person employed in. the "executive branch of the Federal Govern-. 
ment, or any: agency or department thereof, to tise his official authority or influence for the 
_ purpose of interfering with. an election ‘Or affecting ‘the result thereof. “No officer or em- ; 
ployee in the executive branch of the Federal Government, or any. agency or department 
thereof’ * * ®° shall take any activé part in political management or in political campaigns. 
All such persons- shall retain: the right to vote as they may choose and to express their. 
opinions on all political subjects and candidates: For the purposes of this section the 
term “officer” or “employee” shall not be construed to include (1) the President -and ‘Vice 
President of the United States; (2). persons whose compensation is paid from. the appro- 
priation for the office of the President; (3). heads and assistant heads of executive depart- 
ments; (4) officers ‘who are appointed by the President, by. and with the advice and consent 
of the Senate, and who determine. policies. to be pursued by the United States in its.rela- ~ 
‘tions with foreign powers or in the Nation-wide administration of Federal Laws. * * mr 
*? Act of March 18, 1959 (73 Stat. 4, sec. 7(c)) [Public Law 86-3}. : 
_.8.See, 2 as codified and reenacted. prohibits the use of :“* * 4 official authority for the 
purpose of interfering ‘with, or. affecting, the nomination or the election of any candidate 
- for, the office of President, Vice President, Presidential elector, Member of the Senate, 
Member of the House of Representatives, or Delegate. or Resident Commisstoner: from any 
perry or FenSeeet On: es * ©7718 U.S. Cc. sec, ‘595. —- 
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me concur in ‘they views. expressed i In. ‘the opinions. dated April 3 # and 
April 5, 1948, 8 and in the letters. of February 18, 1952,° May 9, 1958," 
and Jt une. 16, 1959,8 8 to which reference i is made in my letter to ‘Senator 
‘Murray. “While other arguments may be advanced reaching the same 
conclusion, it does not appear to be necessary or desirable to expand on 
the reasoning expressed in this line of harmonious decisions directly in 
point. “Indeed, the letter from Senator Murray of June 9, 1959, con- 
tains a concession in its third paragraph, in effect, that the Governor | 
of Hawaii may well be excluded from. the letter ‘of the Jaw i in n question, 
3s ey section 9 of the Hatch Act. : 
“Tn my letter to Senator Murray ‘on this subject, it was ‘si ‘obsérved 
that independent considération by this office: of the basic: question. raised 
. would also involve relating of the Hatch Act provisions ‘and those of. 
section’ T(c) of the Hawaii Statehood: Act® to-a formal filing of a 
declaration of candidacy. ie turn then to ee Por The third 
sentence of: section 7 (¢) reads :' ecg : : 


: Until the said State i is $0 admitted into ‘the Union, the persons holding legislative, 
‘executive, and judicial: office in, under, or by authority of the ‘governinent of said 
-Territory,: and the ‘Delegate in coe thereof, shall continue ‘to. ater nanee 
‘the duties of their respective Offices. tege eet 


A plain reading makes it clear that this indian was a intevided to. 
apply to the Governor of the Territory, among others: : -It would seem 
to be axiomatic that the Governor ofthe Territory, i ie the langnngs of 

-the quoted section is a person. “* * * holding’* * * executive: * * * 
office. in’ *** * the government of said Territory.” The laws govéern- 
ing the creation, establishment, and: continuance of. ‘the Government of 
the Territory of Hawaii-are: embodied 3 in the Hawaiian —_ Acct; 
as amended.” Section: 66 of that act: 2 provides.i in: part: ee 


+ * the executive power of the. eovenieant of the Territory of Havwati shall : 
“ba vested in a governor, who shall be appointed: by the President alas al 


One of my predecessors, without equivocation, classed the Governor 
-and secretary of ‘Hawaii as “Territorial officers”; referred to the 
Governor and Secretary, and immediately thereafter referred to “o ther . 


+Applicability of Hatch Aet to Officers and’ Himployees of the “Territory, of Hawait, . 
58-L.D. 390 (1943). 
._ 5 Applicability of. the Hateb Act to Officers and Employees of the Territory of Alaska, 
58 LD. 407 (1943). 
Letter of. the Chief Counsel, Office of Territories, to. the Acting Giveraor of AlasKa; 
” Letter of the Solicitor, Department of the Interior, to the Delegate from Alaska. 
_... §Letter of the Solicitor, Department of the Anterior ‘to the Delegate , from. Alaska. .. 
.- © Act of March 18,1959, supra... : 
nd Act of: April-80, 1900 (31. Stat. 141); as amended. 
1. Tvid. (48. U.S.C..sec. 581). 
12 58 T.D, 300, 399° ff. (1943). 
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Territorial officers and employees”; 13 he then éeneluded that the 
_ Governor and secretary. “are not employed in the ‘executive branch 
of the Federal government.” Any doubt as’ to such classification © 
Js removed by reference to the last syllabus point in this pilot: opin- 
ion on political activities of a | Territorial Governor. It reads | in 
part: 45 . . . 
“No- officers or suinloyees of the Territory of Hawaii, other than the: 
Governor, the Secretary *.* *. 
To quarrel with the proposition that ie EGoreniGk of the Territory” 
‘or the “Territorial Governor” is an “officer of the Territory,” a COn- 
clusion reached in this pilot decision and undisturbed since, would 
_ ‘be, in our view, to quarrel with the unarguable. 2 
~~ And, in light.of the quoted. Organic Act provision, supra iti is elds 
a the Governor of the Territory is, in the language of section 7c) 
“person holding. executive office in the government. of said Territory.” 
” The legislative history of the bill,° which became the Hawaii State- 

hood Act, fully supports the proposition that the Congress intended 
to. ‘include the Governor of the Territory among the persons who, 
until admission of the Territory into the Union: “ ** shall con- 
tinue to discharge the duties of their respective offices.’ % As reported 
by the Senate Committee on Interior and Insular: Affairs: this. Sec- 
tion “applied to:. pnt oa a rer a ca ee 
| © the. persons: holding: logisintive,- executive, and! judicial office in, a 
or by: authority of the government of said Territory, and all of the officers of 


"said Territory, including the Delegate in Congress * * *. (Italics supplied.) 


‘The record. of proceedings: for March 11, 1959, in the Senate carry 
- the committee: proposed: amendments including those touching sec- 
tion 7(c)** as:well-as this section of. the:bill-as it would. read. “upon 
adoption of the committee amendments.?? Thereafter, and most sig- 
"nificantly, the. subcominittee. chairman, i in. charge of the bill—Senator 
Jackson of ‘Washington—declared : ee : 


Mr. JACKSON. . Mr. President, I should like to call up: some technical aiasnds 
ments which JI. have sent to the desk, and ask that they be: considered en bloc. 
These amendments are intended to correct grammatical and. typographiced errors 
which have been discovered eo * (Italics supplied. ): 


Included i in these amendments, adopted en bloc a was: 


% Ibid., p. 395. 
Mid, D. BOA. 

08 Tbid., p. 391. 

16 §. 50! 86th Cong; ‘Ist sess. ; Ye, ; aod 

“" Tbid., a8 reported by. Senate March a ees 2 14, lines 4 r though 11. rs. Rept, 80, - 

‘86th Cong.] z 

8 Cong. Record, p. 3412 vol: 105], “(Day Ed. 1 

- 08 Toid., pp. 34138 and 3414, : ae ; : 

MO Ibid., p. 8429, a . 

A Tbid., p. 2429. ks : 7 
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“Bection 7c), Dp. 44, ‘line 9, ‘strike out the following words “an of the 
_ officers. of said territory including. we 


| With this change identified as techiical—thua’ not affecting the intent: on , 


_ or substance of what’ remained of the third sentence of section 7(¢)— 
we have.the only clue I have been able to discover in the floor pro- 
ceedings as to what was intended by. the amendments to section 7(c). 7 
And, whatever else can be said of the section and.its interpretation, at 
'.and no more heed be said for. our purposes -here, it is clear that. 
_ the persons Congress intended to continue in office were “all-of the 
officers of said Territory.” That this action by. the Senate comports 
with the intent of.the reporting committee is readily ascertained by 
reference to the committee report, where, respecting the language i in 
question, iti is declared : he eA — rae 

The ‘subsection also. provides that Territorial ines: including. the. Delegate 


in. Congress, shail continue in their offices until the new State is admitted. * * * 
(Italics supplied.) 


The House Interior Committee wsport? #15) to the same effect: 


. oe The subsection also provides that all: officers of the Territory ‘and its dele- 


ae gate in Congress shall continue ‘in their offices until. the new State is admitted. 


If the Territorial Governor is not.an omer of the Territory,” t then, 


inmy view, the Territory has none. 
- Here, it should perhaps be pointed out that the repetition of eartain 


phrases—as is done in the incoming letter—purporting to describe 
the position of the Governor of the Territory of Hawaii ‘as a “Féderal it 
post,” “Federal office,” “job in the Executive branch of the United - 


States Government,”. aud a “Federal post.in the Executive branch” _ 
does’ not, ¢pse diwit, convert, this Territorial Governorship into ‘that ike 
: which itis not. - . ; 
As one additional aid in construing legislative enactments, we may. 
examine the consequences of alternative constructions: placed on the 
language used. 
‘Tnquiry made of the Office of Territories as resulted in advice that 
there appear to be some 14,083 positions for employees who make up 
the “Government of the Territory of Hawaii,” 1.e., the persons holding 
legislative, executive, and judicial office. This figure includes the 
Governor and secretary of Hawaii, as well as the Delegate in the Con- 
--gress, in view of section 7(c) of the Statehood Act. 
To ask us to hold that section 7 (c) does not include the Governor 
of the Territory as one who shall continue in office is to ask that we 
reach this eonelusion :. - Congress, appended to ee that ‘14 082 of 





Ba S. Rept? 80, 86th Cong., Ast sess., p. 18, 
#% H. Rept. 82, 86th Cong., 1st sess., p. 20: 
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the persons holding legislative, executive ad: judicial offices in the 


Territory of Hawaii—including judges, teachers, and professors, Ter- | 


ritorial Senators and Representatives, and the Delegate from Ha-. 


waii—shald continue in office (and whether they do or ‘do not, seek = 


office) ;. but that the 14, 083d. one; ‘Territorial Governor Quinn, ‘shall not. 
continue i in his present. office if he seeks other elective office. “To saddle 
. Congress. with an intent to achieve such an illogical result would be 

to arrive at a manifestly unsound conclusion. , 

"Because of the contents, of the letter: ‘upon. which you have asked 
my advice, and in. connection with the foregoing, one. other point : 
compels our attention. The letter can only be read as standing for 
this proposition: that one “accepting substantial Federal pay for. 
fulfilling the duties of that Federal post, while at the same time 
devoting his time and. energies and office to active political campaign-~ 
ing in his‘own behalf,” *4-is eee facto a wronecoet, Se ey 

or “morally” or “technically.” 

But this does not, of course, follow. If it did, then Congiress by 
. adoption of ‘section " (c), for example, with its clear and diréct ref- 
erence: to continuance in office of. the Delegate from: Hawaii would” 
have directed a “Federally-paid, ‘Federally-posted” official to remain 
in. office while, or even. though,: he: sought. other elective office and . 
‘engaged in active political campaigning. In short,-if the. argument 
advanced, is: sound, Congress directed, an act. meatuim MN. <gerwrongil in . 
itself. + es 
© That: Congress aid. not and mold. oe Hare divected: uae an ect 
and that such a temporary dual assignment: is:neither unusual; nor — 
a wrong in itself—is suggested not only. by. the. foregoing: but, 1D 
the press of time here ‘involved, by briefly resorting to. and Jeaning 
upon the maxim hacia a communiter accidentibus im jure 
_ frequens est - 

‘Campaigns. involving. a. soibinas Btate, governor r running fo a . United 
States Senate seat while continuing in office, or vice versa, have been 
fairly. frequent and. have attracted widespread publicity, not. because 
wrong——but, probably, because interesting. Recently, with attend- 
ant nationwide publicity; amendments to. controlling law of one of. 
our States were affected so as to permit: a: well-known. sitting . Mem- 

_ ber and leader of the United States Senate to continue in his Senate 
position even: though . during that. continuance he.might: become a — 
candidate . for, : and. campaign . actively to. achieve, - the. Office of ae 
President, of the United States. i 

Rk Letter of J une 9; 1959, froin Senator Murray to the Secretary, p.-1, par. De 


3An argument drawn, from things commonly payee 1s: frequent in: law. ‘Stoonk 
Max, 44.” (Black, Law Dictionary, p. 137. ee ed. oe ae 


2 
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“To impose an n “ineligibility. to continue in “Territorial fine ‘# a 
candidate. for State elective, office” rule would be, incidentally, to. 
“prohibit the Territorial Governor from. engaging in activities which. 
the people of Hawaii, i in adopting their constitution, clearly. intended . 
should riot be denied the. Governor of the new State. The office of © 
the | highest. ‘legal authority. in’ the. government of the Territory. of 
~ Hawaii in ‘support of this point needed only to quote the Report. of 
the’ Committee, of the Whole explaining the applicable provision. of 
Hawaii’ Ss constitution i in these words: id alee 
Your Committee likewise recommends adontion of the “‘aeth s oacherephe without: : 
, change, with the anderstanding that a public office-holder or employee: could 
seek election ‘to the ‘governorship without first relinquishing his then office: 
- -or employment. “Likewise ‘it’ is ‘understood that the. governor ‘could, without 
: relinquishing the: governorship; run for a. ‘Federal: Sere pees such ‘as: United. 
States Senator * * *...-::: : ; 
The Congress, by eal of the Hawait > Statehood es found? the 
constitution adopted by the people of Hawaii to be in proper form 
and “accepted, ratified;-and confirmed” it.’ Thus neither the people 
of Hawaii in adopting this provision, nor the Congress in accepting, 
ratifying, and confirming it, saw: fit to condemn the practice at which 
the letter giving rise to this opinion strikes: . 

Senator Murray has attached some tt portancs to ine fact tint 
‘there is provision in existing: law for. ya in the office: of 
the Territorial, Governor whereas there is . “no such provision for a 
“successor to ‘the’ Delegateship, ‘short of a "special: elected election 
_* * #28 ~The short response is that’ the distinction in ‘this’ instance 
lacks’ any: significance. *’ Provisions for continuity in: executive’ offices, - 
_ national and State, in contrast to provisions for. filling’ vacanciés in 
the most numerous. branch of the legislative bodies. by. election. are 
commonplace i in-our constitutional. Systems. This. generally. accepted 
pace ply. swas: is totes in athe. 1900: uaaaanes eeu 
“Tet light of the" doiepetng one ‘aditiGnal: shack vation ‘Yegarding . 
the main point: in issue would, seem in order. “While IL have. ‘been 7 
unable to discover in the record. the.-reason. for. writing: into. the. 
Hawaii Statehood Act language providing that all of the officers of 
the Territory ‘shall continue to discharge the: réspective duties of their 
respective offices until admission of the new State, it is evident: that. 
Congress: may have intended’ ‘two: obvious results which. flow from 





23 Memorandum to tie Govesnoe. of Hawaii. of April 29, 1959, from. Hiaeniko reno 
Assistant Attorney General, ‘approved: by Jack H. Mizuha, eens General, at. pp. 2-38. 
Act. of March 18, 1959, supra,-D. 1, sec.. 1 
& Letter of June 9, 1939, supra, p. 3... | Waae eta 
m8 Act of April 80,1900, supra, as amended, 48 U. 8. c. secs. “B88 and 651. 
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such. action : first, to assure that the people of Hawaii would not, in 
the critical Territory-to-State transition period, be deprived of 
proper functioning of the legislative, executive, and judicial proc- 
esses, the Congress provided for continuance in office: of those .ex- 
_perienced in and qualified to discharge those: functions; and second, 
to assure’ that ‘the ‘people: of Hawaii would not. ‘be deprived of an 
opportunity to draw upon all citizens of Hawaii to fill elective posi- 
_ tions prescribed for the government of the new ‘State, the Congress 
provided for eligibility of all present “officials of the Territory. . 
In summary, and for the reasons set out above, it is my opinion 
that the Territorial Governor of Hawaii is eligible to continue in that 
position at the same time he is officially a candidate for elective office 
in the new. State of, Hawaii. His activities. while so engaged would 
by the reasoning above adopted continue to be subject—as would 
be true of any other individual similarly situated—to the Proven 
of section 2 of ea BON Boi iy 3h” Te ati Te 


~~ Gzorce W. Axport, | 
Solicitor. 


*, MALCOLM C: PETRIE 
A-28008 «ss ss«zDevidded July 81, 1959 


, Applications and . Entries: Filing—Oil and Gas Leases: Apylications—00 
and Gas Leases: Lands Subject to. Z 


The regulation which provides that.a document required:to be- filed within 2 a 
stated period, the last day of which fallson,a onbusiness : ‘day, is timely 
_ filed if it is filed on the next business day the.office is open to the public, 
permits additional time for’ filing an application’ for extension of a non- 
competitive oil and gas lease when the expiration of the primary term of 
the lease falls on a nonbusiness day, ‘but during that additional time, the 
land formerly covered by the lease is not segregated solely because an 
‘application for extension may: be filed; if an application for extension is 
not timely filed, ‘the Jand is available for new offers on the first day follow- 
ing the expiration date of the primary term of the lease even though the 
expiration date fell on a nonbusiness: day. 


Oi and Gas Leases: Cancellation —Oil ‘and. bi ‘Leases: First Qualified 
Applicant 


A noncompetitive lease erroneously issued to a junior applicant is oes . an 


canceled where the por one of .a qualified Bpplicant was _ improperly 
rejected. 





18 U.S.C. sec. > eae: supra. 
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. uly 81, 1959 
- APPEAL FROM THE BUREAU OF LAND MANAGEMENT 


- Maleolm C. Petrie has appealed to the Secretary of the Interior fn 
a decision of December 23, 1958, by the Director of the Bureau of 

_ Land Management, which nodibed and affirmed a decision by the 
; “manager of the Salt Lake City land. office canceling oil and gas lease 

Utah 022827, which. was issued to the appellant-effective July 1, 1957. 
The Director’s decision also reversed separate decisions by the man- 

ager rejecting three lease offers filed by Mrs. Estelle Wolf. me one. 
of these offers, Utah 022769, is in issue on this appeal. _ 

The land covered by the appellant's lease is the same land as that 
for which Mrs. Wolf applied under application Utah 022769, being. | 
640 acres described.as the E14 sec. 13. and E14 sec. 24, T. 24 S., R. 17 E..,. 
S..M. The land was included. in oil and gas lease Utah 06087, issued ’ 
April 1, 1952.. The expiration date of the primary term: of this lease. 
_. Was Sunday, March 31, 1957, a nonbusiness.day in the Utah land office. 

- Under section 17 of the Mineral Leasing Act, as amended (30 U3S.C.; 
~ 1952 ed., Supp. V, sec..226), the record titleholder of a noncompetitive 


oil and. me lease is entitled to apply for a single extension of the — 


lease, but an application therefor must be filed within 90 days prior 
to the expiration date of the lease. The provision has been interpreted _ 
to mean that in the event the primary term of a noncompetitive lease” 
terminates on a:nonbusiness day, an application for extension:is timely 
filed if it is received in the appropriate office on the next day the 
_ officé is open to the public. John J. Farrelly et al. v. Douglas McKay, 
Civil No. 3037-55 (D.D.C.), decided October 11, 1955, overturning. 
John J. Farrelly et al., 62 1.D, 1. (1955). In accordance therewith, 
a departmental regulation (ag CFR, 1954. Rev., 101. pe) (Supp. ») 
provides that: 5 7 
: Any document required by law, regulation or. decision. to De filed within a 
stated period, the last day of which falls on a day the land office ‘or the Wash-. 
ington Office ‘is officially closed, shall be deemed to be timely filed if it is 
received in the appropriate office on the next’ day the office in open to the public. 
Thus, an. application for extension. of the former lease, Utah, 06087, 
~ covering the land here in dispute would have been timely filed if it — 
had been. received before the close of. business on Monday, April 1, 
1957. However, no application for extension of that Nats was 


2) filed at any time. 


Mrs. Wolf’s application for the land hae’ involved: “was filed on 
April 1, 1957, the last day on which an application for extension of 


the former Tedse could have been filed. The appellant’s application -. | 


Was filed on. April 2, 1957. - Ina decision of May 18, 1957, the man- 
- 523594592 
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ager of the Salt. Lake -land. office arocted Mrs. Wolf’s application, 
holding that the land was not available for lease offers on April 1, 
1957, apparently on the ground that the land -'was segregated by 
reason of the fact that the former lessee was entitled to file an applica- 
tion for an extension ‘until the close of business on April -1, 1957. 
Mrs. Wolf appealed to the Director from this decision by the manager. 
Thereafter, effective July 1, 1957, a lease on the lands was issued on. 
June 6, 1957, to the appellant pursuant to his’ application | which was - 
filed. the sebond day after the termination of the former lease on 
these lands. However, in a decision of December 24, 1957, the acting ~ 


manager, held that the appellant’s lease had been issued 4 in error pend- = 


ing final disposition of Mrs. Wolf's prior oil and gas lease offer. The 
acting manager canceled the appellant’s lease, and reinstated his offer 
pending disposition of Mrs. Wolf’s conflicting lease’ offer. Petrie 


e appealed to the Director from this decision by the acting manager. 


The Director’s decision of December 23, 1958, combined the appeals’ 
by. Mrs. Wolf and Petrie. The decision held: that the rejection of | 


Mrs. Wolf’s lease offer was erroneous, that’ 43 CFR, 1954 Rev., 


101 20(¢) (Supp.) does not segregate land from further lease offers 
during the additional time allowed for filing an’ “application for 
- extension if the last day for filing falls on'a day when the land office’ 
is officially closed, and that Mrs. Wolf’s application should have been 
allowed. in ‘aepordante with the. provisions of 48 CFR, 1954. Rev., 
192. 120 ( g) ( Supp. ). The latter regulation provides: that: 

Upon failure of the lessee ‘or . the other- persons. enumerated in paragraph (a) 
of’ this: section to file ‘an application for extension within the ‘specified period, 


the lease ‘will expire at the expiration of its primary. term without notice to the 
lessee. The lands will. théreupon become ‘subject to‘new. ‘filings of offers to. lease. 


With respect to Petrie’s appeal, the Director held that the decision 
canceling the appellant’s lease and reinstating his lease offer pending 
final disposition of Mrs. Wolf’s appeal from the rejection of her con- 
flicting offer was premature and incorrect. as a finding. should have 
been miade that the prior offeror was entitled to receive a lease on the 
land’ before the appéllant’s lease was canceled, citing § idney A. Martin 
et al., 64 LD. 81 (1957). Nevertheless, the Director affirmed the 
cancellation of the appellant’s lease after having determined that the 
_ prior lease offeror is entitled to the lease. 

On this appeal it. is asserted that: the decision in the Homen case | 
(supra). and the provision in 101.20(c), in effect, segregated the land 


_ _ here. involved during the additional time allowed for filing an applica- 


tion for extension of a lease, the primary term of which expired on a 


"HG, 52 FaSe Paty Sa 1959 oh ee uoE 

' nonbusiness day. Howesch the decision in the Farrelly « case raakies 
no ruling about, the segregative effect of filmg or “failing to file an - 
extension application, and 101.20(c), which provides that a document 
required to be filed within a stated. period the last day of which falls 
on.a nonbusiness day is timely filed if it is filed on the next day the. 
_ office is open to the public, plainly does not provide that land shall 
~ be segr egated if the document: referred to is not filed, but only permits 
additional time for filing beyond a required. period: in certain in-.— 
stances. There is no apparent reason, and the appellant suggests 
none, for holding that the fact that an application for extension might 
be filed should preclude the filing of new lease offers in view of the 
express provisions in 192.120(g) that. upon ‘failure to timely. file an 
application for extension, a lease will expire at the expiration of its’ 


primary term andthe lands will thereupon become subject to new. | : 


_ Jease. offers... On. the contrary, 192.120(f) specifically provides that 

the “timely filing: of an application for extension shall have the effect 
_ of segregating the’ leased lands” until final action taken on the appli- 

- cation is noted on the tract book. Reading paragraphs (f) and (g) 
together makes it plain that there is no segregation of land in an . 
. expired lease from the time of expiration of the lease until a timely 
: application for extension is filed. Accordingly, the Director’s déeci- 
sion that the lands here involved were open for new lease offers on 
April 1, 1957, when Mrs. Wolf’s offer was filed was correct. . 
. The ‘appellant's further contention that his. lease should not be. 
canceled cannot be sustained. When lands. are made available for. | 
noncompetitive leasing, the Department is. required by statute to- 
issue the lease to the first qualified applicant. therefor (C. 7. Hegwer, - 
62 LD. 77 (1955)). And if a noncompetitive lease is erroneously 
issued. to a junior applicant, such a lease is subject to cancellation | 
(43 CFR 192.42(m); Zransco Gas and Oud Corporation et.al., 61 
LD. 85 (1952); McKay v. Wahlenmaier, 226 F.2d 35 (1955)). In 
the instant case, Mrs. Wolf appears to have been the first qualified « ap: 
plicant for theland under consideration... Consistently with the regu: ) 
lation and decisions just. cited, the issuance of a lease to the appellant 
was erroneous, and the decision remanding. the case for issuance of a 


~ . Jeage on the lands here involved to Mrs. Wolf and allowing the cancel- 


lation of appellant’s lease to stand was correct, all else being regular. | 
Therefore, pursuant to the authority delegated to the Solicitor by 
the Secretary. of the Interior (sec. 210.2.2A(4) (a),.Departmental. 
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- Manual; 24 FR, 1348) , the decision of the Director of the Bareny: of 
‘Land Management i is s affirmed. | 


: ane ano T. a is ioe 
| . Deputy Solicitor... 


ee ‘RICHFIELD OIL CORPORATION 
A-27954- eet. tay Decided August 12, 1959 . 


Oil and Gas ‘Leases: Exchange Leases—Oil and Gas Leases: prienaoness! 

Oil and Gas Leases: Noncompetitive Leases 

A noncompetitive oil and gas lease issued under section 17 (a) of the Mineral 
Leasing Act, as amended, is entitled to the single extension afforded by the 

. third paragraph of section 17 of the act, as amended. te ; = 


Statutory Construction: Generally 


Where the plain language of a-statute does not limit the benefit conferred — 
thereby and where to give effect to such language would not lead: to absurd - 
or unfair results, there is no.basis for departing from that. language even 

_ though it seems to be broader than the probable intent of the Congress. 


. APPEAL FROM THE BUREAU OF LAND MANAGEMENT 


Richfield Oil Corporation has appealed to the Secretary of the In- © 
terior from a decision of the Director of the Bureau of Land Manage- 
ment dated November 20, 1958, which affirmed the action of the man- 
ager of the Los Angeles land office i in rejecting Richfield’s application 
for an extension of its oil and gas lease Los Angeles 033379(a) under 
the provisions of section 17 of the Mineral Leenhe Act, as fanended (80 
US.C., 1952 ed., Supp. V, sec. 226) .. 

~The ‘appellant has held a lease ‘on the 170 acres of land covered by 
Los Angeles 033379 (a) since June 8, 1938, when the Department ap- 
proved an assignment to it of a consolidated 20-year lease covering, 
at least in part, land originally leased on August 23, 1920, under sec- 
tion 18 of the Mineral Leasmg Act (30 U.S.C., 1952 ed., sec. 227). - 
Richfield and its predecessor sought and obtained suspensions of the 
drilling, producing, and rental requirements of the lease, which sus- 
- pensions, under section 39 of the act (30 U.S.C., 1952 ed., sec. 209), 
extended the term of the original lease. As of May 1, 1942, an ex- 
- change lease under section 2(a) of the amendatory act of August PA 
1935 (49 Stat. 674, 679), was issued to Richfield. That lease, bearing . 
the same serial number, was for a period of 10 years. On January 24, 
1952, Richfield applied for a new lease in exchange for its outstanding 
lease and, as of April 1, 1952, a new lease “for a period of five years, 
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ead: so long thencatien as oil or gas is produced in paying quantities” 


was issued to Richfield. under section 17(a) of the Mineral. — a 


Actas added on August 8, 1946 (30 U.S.C., 1952 ed., sec. 226d). 
' January 18, 1957, the corporation epplied for .an eatanision of nai . 
lease under section 17 of the Mineral Leasing Act, as-amended, and it 
is the refusal of the Director to grant the eension of the new lease 
issued as of April 1, 1952, which brings the matter before the Secretary. 
The Director. held that because Richfield’s lease had. been issued. as 
an. exchange. lease, under section 17 (a)..of the act, supra, the lease is 
not entitled:to an-extension. He held that the right to. extension of 
noncompetitive leases granted by section 17 is applicable only to those 
leases issued under section 17 in recognition of the preference. right 
afforded to “the person first making application, for the. lease who is 
qualified to hold a lease.” © 
_ There can be no. doubt that the isis issued i in 1952. was s igsued non- . 
competitively and I find nothing i in the language of section. 1, as 
. amended, which would limit its application to leases: which. were : 
- acquired by “first qualified” applicants. : 
__ As originally enacted, the Mineral Leising Act piovided for the | 
‘issuance of noncompetitive or preference-right leases ‘in a number of 
situations (see secs. 14,18, 19, and 20)." It-was only with respect to 
lands situated within the known. geologic: structure of a producing 
‘oil or gas field; and which were not subject to preferential leasing 


- under other provisions ‘of the act, that competitive bidding was re- 


quired. Leases issued under séction: 17 as the result of such bidding 
were to be 20- “year leases with the preferential ne m the lessee to 
renew for successive periods of 10 years. © 

“The amendatory. act.of 1935. materially changed. the method of ac- 
. pie the right to prospect for oil and gas. The permit: system; ~ 
provided for in. section 13 of. the original. act, was discontinued ‘and 
those holding such permits at the date of the. amendatory. act were 
: given the right, prior to the expiration ‘of their permits, to exchange 
‘the same for leases under the conditions fixed by section.17 as there 
“amended. ‘Discovery. ‘under outstanding permits continued to. entitle | 
holders of permits to preferential leases.. As amended, section , 17 
; provided that thereafter all lands subject to the provisions. of the act 


- should be disposed of through leases. It provided for the competitive 


‘leasing of those lands on known geologic structures of producing oil 


_or.gas fields, the terms of such leases to be for 10 years, and that “the | . 


person first making application for the lease of any lands not within.” 


any known geologic structure of a: producing oil or. gas field who is | 


qualified to hold a lease under this Act *'* * shall be entitled to a. ; 
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preference right over others to a lease of such lands without competi- 
tive bidding | ee? Such noncompetitive: leases. were to be for'a 
‘period of 5 years. “No provision was made for the extension’ of the 
fixed terms of either competitive or noncompetitive leases issued. there- 
‘after under that section as amended. | 

However, section 2 a) of the 1935 act authorized the e Seerstary 0 of 
the Interior— — 


to issue new leases to lessees holding oil or gas leases under any of the provisions 
of this Act ‘at the time this amendatory Act becomes effective, such new leases 
to bein lieu of the leases then held. by: such lessees and to be at a royalty: rate 
‘of not less: than 12% per centum in amount or value: of the production and upon 
. guch-other terms.and conditions as the. Secretary | of the Interior shall by general 
~ rule prescribe: Provided, That no limitation. of acreage not: provided’ for ‘under 
the law or regulations upon which any sueh old. lease was issued. ‘shall be sont: 
cable to any such new lease. : 
. - Section 2(b) provided fiat nothing i in the amendatory. act should . 
: be construed to affect. the validity of. permits or leases previously 
issued. under. the original. act as. amended and. in existence ‘at the time 
the 1935 act took effect or to impair any: rights 0 or privileges which 
shad accrued under such permits or leases: 
_ By regulation (43 CFR, 1940 ed., 192.29), the feed. terms at all 
leases issued under section.2(a) were - be for 10. years. 

Thus. the 1935 act, in: authorizing the exchange of leases prévionsly 
issued for new. leases, made no distinction. between: those leases issued 
as the result of the preferences accorded by the 1920'act: and. those. 
leases issued as the result of competitive: bidding. | Those who held. 
leases under the 1920 act were given the’ opportunity to acquire new 
leases, whether or not their leases had been issued in the first instance 
8s on ecaied preference-right, leases or as the pea of competi: 

‘tive bidding.:. ee re ek 
After a series of temporary measures 3 bepihintiig with section 1 ‘of 
‘the act of J uly 29, 1942, under which the holders of noncompetitive 
5-year leases issued: under the act of August 21, 1935, were granted 
preference rights over others to new leases for SO much. of the Jand 
embraced in their present: leases: as was not, on the expiration, date. 
of their present leases, within the known. geologic structure of a. _pro- 


ducing: oil and, gas field and under which 5-year. leases: not entitled Me 


to such | preference neht, toa new lease were extended,” "the Mineral i 
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Teaine ‘Act was s materially amended by. the act of Magee 8; 1946 
- (60 Stat. 950). 
“Under section ‘17, as insided in- 1946, staat within any “enone 
geologic structure: of a producing oil or gas field were ‘to be leased 
competitively’ and lands ‘not within any such structure were to be 
leased. to “the person first making application for the lease who is 
-qualified to hold a lease under this Act” without competitive bidding... 
_ AML. Jeases issued. under that section were to be ‘for: a primary term of 
"5 years. The third’ paragraph of section 17, as‘ amended, in. 1946, 
_ provided. that. ‘upon. the: expiration of the primary term of any - non- 
- competitive. lease maintained in accordance with applicable. statutory 
“requirements and regulations, the record titleholder, upon timely 
application, “shall be entitled to a ‘single extension of the lease, unless 
then otherwise provided. by. law, for such lands covered’ by it as are 
‘not on the expiration date of the lease within the known geologic 


structure of a producing oil or. gas field or. -withdr awn from leas- - 


. ee The extension provided for under the 1946 ‘amendment 
“was to ‘be for a period of 5 years and so. long thereafter as oil or gas is 
a produced i in paying quantities. Any nohcompetitive lease not. subject 
_ to such extension in whole or in part, because the lands covered thereby. 
were: “within the known geologic structure of a producing oil or gas: field — 


at. the. date: of expiration. of the primary term of the lease, was to — 


continue. in effect’ for a period of 2 years and so long. thereafter as 
_ .oil-or gas was produced i in. paying ‘quantities i drilling operations 
were being ‘diligently prosecuted on such expiration date. 9° . 
A new section of the Mineral Leasing Act, designated 2 as sec, e. 17 (a) 
“was added, which, so far as pertinent, provides: < 
~ The: ‘Secretary of the, ‘Interior shall, upon timely pelleaiion. ‘therefor, ; issue 
1 new lease in exchange ‘for any lease issued for a ‘term of twenty years, or ‘any 
renewal thereof, or any. lease heretofore issued in - ‘exchange for a twenty-year 
"lease, such new lease ‘to be fora. primary term of five: years: and BI) ae there- 
after as oil or gas is produced in paying quantities ° ae ¥ 
~The 1946 act repealed section Q of the act of Angst 2 21, 1985, and 
; section 1 of the act of July 29, 1942, as amended. a 
| That part of section 17 ‘which provided for the exténsion of non- - 
4 competitive leases was ‘amendéd by the act of July 29, 1954 ‘(68 Stat. . 
. 588,584). The amended third paredranl ® SO y far'a as = yencuee to a 
present appeal, provides! | 


Upon. the expiration ‘of the initial five-year term of any noncompetitive lease : 
maintained in accordance with applicable statutory requirements and regula: 


* tions, the record’ titleholder thereof shall ‘be entitled toa: single’ ‘extension of. . 


, the lease, unless: then otherwise’ provided by. law, for. such: lands covered by. it. 
as are not. on the. expifation date of the: lease withdrawn from: Jeasing- under a 
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‘this section. * * * A dincamiediive lease, as ; to lands not within the known 
geologic ‘structure of. a producing oil or gas field, shall be extended for a period 
of five years and so long thereafter as oil or gas is produced ' in paying quanti- 
- ties. :. A’ noncompetitive lease, ‘as to lands within: the known geologic structure 
-of a producing. oil or gas field, shall be extended for a. period. of two. years and 
80 long thereafter as oil or gas is produced, in paying quantities. Any noncom- 
_petitive lease extended under this paragraph shall be subject to the rules and 
bi es in force at: the expiration ‘of the initial five-year term of the: lease. 
~ While it is true that: since 1935 the Mineral Leasing. Act has. tequired 
a that leases to be issued noncompetitively. are to be awarded to “first. - 
qualified” applicants, it does not. necessarily follow that only leases 
“issued to “first qualified” applicants. are, entitled to the extension 
. granted by the third paragraph of section. 17 as amended. The Con- 
. gress has in. amending the Mineral. Leasing Act recognized other 
Noncompetitive. leases and provided for their extension in certain | 
Situations. See, for example, section. 17 (b). ‘Tt has also ‘limited the 
“benefits of its acts to certain classes. of noncompetitive leases, as 
: where it gave, preference rights to new leases to holders of 5- ~year 
noncompetitive leases. under the act of J uly 29, 1942, as. amended. 
Twice it has. authorized the issuance of new leases in. exchange for 
outstanding noncompetitive leases and on neither occasion. did it - 
withdraw the new leases from the application of. other provisions, of 
-theact. - 
"By the 1946, amendment, under which the appellant holds its pres- 
ent. lease, all holders of. outstanding 20-year leases, renewals of such 
leases, or exchange. leases issued for such 20-year. leases were entitled : 
. to new leases “for a primary term of five years.” Under. the 1954 
‘amendment of the third paragraph of section 17 “any noncompetitive 
lease” issued for an initial term of 5 years is entitled to a single exten- 
‘sion. The paragraph does not provide that. the extension shall be 
_ limited to those who acquired their leases in the first instance by being 
. “first qualified”. applicants. The appellant’s lease, issued in. 1952," 
clearly comes. within the ‘language of the statute. 
The. situation is not unlike that considered in Solicitor’ S opinion 
M_35082 (December 9, 1948)... There the question. was whether the 
_ holder of a. noncompetitive lease obtained: by exercising a preference 
- vight under section 1 of the act of J uly 29,1942, had.a preference right 
_ to obtain, upon the. expiration of the eaerenk term of his lease, another 
lease on the same land. The Solicitor found that no distinction had 
_been made in the language of the section between the attachment of 
_ this preferential right to noncompetitive leases initially issued during . . 
_ the period, between July 29, 1942, and August. 8,.1946, when the pro-_ 
- vision was repealed, and ics issued during that. period to. persons. 


aking acvaDinaS of their preference rights under section lofthe 1942 
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act. The Solicitor held that an exercise during the esi from J ‘aly 
. 29, 1942, to August 8, 1946, of the preference right granted in section 1 
of. ‘the. 1942 act. did not Exhaust the right and prevent it from attach- 
ing to the new lease issued during that period. for the same land upon 
. the basis of the exercise of the rightics. 0 2, 
 So-with the right attempted. to be exercised. by the aippellant3 inthis. 
.case.’ ‘The: fact that. the appellant: exercised the right ‘afforded. to it . 
_ -by section 17 (a): to obtain a-new lease, in exchange for its previous 
-lease does not prevent the: appellant from obtaining an extension of 
that new lease where its new: lease meets the requirement for an 


; extension,” : 
-. Whether or ‘not: sth oa antanded that the new: leases’ issued ee 


in exchange. for outstanding leases,should be. entitled to the benefit of 
_.the extension accorded by the third paragraph of section 17, certainly - 
_ there is nothing in the language of the act itself which would. deny 
‘such holders of new: leases the extension granted. The Department. 


has. on-other occasions in construing the provisions of the Mineral _ 


Leasing Act found the language of a particular provision of the act 
_ to be broader than what the Department felt the Congress intended 
to accomplish ‘by the provision: ° Nevertheless, it has held that. where . 
the plain language. of the act did not limit the benefit conferred, and 
where the giving effect to such language would not produce an absurd - 
or patently unjust result, there was no basis for departing from the 
plain language of the: statute. Solicitor’s opinion, 60: OT, D. 200 (1948) ; : 
H. Leslie Parker, MN. Wheeler, 62. I:D. 88 (1955). : 
It cannot be said that to hold: that-a new lease issued under section 
17(a) of the act is entitled to a single extension. would. produce an. 


absurd or. unjust result. While it is true the appellant i in this case 


~~ has held the land embraced in its new lease for many years, yet the 
Congress has provided the-:means under which the appellant has been — 
able to keep the land under lease, It may ‘be that the Congress, in: 
limiting the fixed terms of the new leases to “a primary term of five 

“years,” thus putting such new leases on a par with all other leases to 

_~be issued under the act: intended to-wipe out. any distinction which 
had theretofore existed between leases which had been issued noncom- 


: “‘petitively under the provisions of the original act and those issued 


noncompetitively., under the act of August 21, 1935, and to be issued 
under section 17 as. amended by the 1946 act. — ae 
- Therefore it must be-held that, all. else being regular, the appel- 
‘lant in this case is entitled to. a single 5-year extension of its lease - 
~ as to so‘much of the land covered. thereby as was not, on March 31, 
© 1957, within the Inown geologic structure of a | producing oil or 
gas: ese | eee s . 


- 
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The appellant states that 60 acres of the land covered by its lease 
‘is within the known geologic structure of the Sunset field as revised 
effective March 10, 1949. If such is the fact, the appellant: was 
entitled to ‘an Setension of its lease for 2 years on that'land. - How- 
ever, sitice ‘that: 2-year period: has already expired, the lease must be 
considered as terminated as to that land unless’ oil” or a is being 
produced i in paying quantities from that acreage. 
Accordingly, pursuant to the authority delegated. to the Solicitor 
“by the Secretary of the Interior (sec. 210.2. (4) (a), Departmental 
Manual; 24-F-.R. 1348) , the decision of the Director of the Bureau 
of. Land Management dated. N overnber .20,. 1958, is reversed and: the: 
__case:is -remanded:to the Bureau-of Land Mansigement: with: instruc- 
tions to grant a 5-year extension on so much of the land’ covered by _. 
Los Angeles 033379(a) as was not.on. March 31, 1957, within the 
known’ ‘geologic structure of a: procuene ce or Foe field, at | else 


one regular. 
-Epaconp T. Hues. 


ey Solicitor. : 


| APPEAL OF COMMERCIAL METALS COMPANY 
TBCA-99 le e Decided August 27, 1959 


- Contracts: ‘Appeala: 
o Upon an- appeal from a decision - ‘of a contracting officer under a: ‘contract , 
for the sale of scrap’ iron and.steel by The. Alaska: Railroad, the Board 
of Contract. Appeals has. jurisdiction to.determine the respective obliga- 
tions of the Government and the. purchaser, and hence may construe the 


‘terms governing the shipment ‘of the purchased property in order to decide... 


7 what its: destination was’ and: at: ‘what point’ the. railroad could apply its ; 
‘tariffs to the shipment. - tes 


. Contracts: Interpretation 

“Under a contract. which provided for ‘the lene: of ‘scrap iron, and steel. by 
The Alaska Railroad toa purchaser contemplating its export from Alaska, : 
and which also provided that the scrap was to’ be sold “BO. B. Cars, The 
~ Alaska ‘Railroad, Anchorage * or Seward, Alaska,” and. that the purchaser. 
owas toiarrange for berthing of ship, wharfage, and handling at dockside,. 
. the, railroad, when. the purchaser elected .to take. delivery . at Seward, 
Alaska,, where :the- Railroad owned. the dock, ‘was: ‘obligated: only to. effect. 
delivery of the scrap in the general receiving yards: of. the railroad at. 
Seward, and the purchaser was ‘obligated ° to: pay ‘wharfage, ‘unloading, 
switching, and other terminal charges under: the applicable tariffs of. the 

railroad. : “3 . 


“BOARD oF CONTRACT APPEALS 


PH Coarhercin Metals Company, of Dallas, Texas | ‘(Hereinafter 4 re- 
ferred to as “Cometals”), has filed a timely appeal from a letter deci- 
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- sion of thé contracting officer dated December 7, 1956, assessing various . 

“terminal charges against the appellant i in connection with its purchase. 

of scrap iron and steel under a contract with The Alaska, Railroad 

_ (bereinafter referred to as “the railroad”), which was entered into on 

August 27, 1956, Seda to. Tnvitation No. ‘bel, issued J uly: 30, 


~ 1956. 


the sale of Government property, provided : for the sale by the. railroad 
; to Cometals of the following Property: 


: oe . ‘Approcimaté ao is 
a oe ; Desorption: Sea Wer - Quantities Bid Price. 

i Goan Steel Rail 13031 Section with ‘Angie Bars_” 1, 300. tons’ ‘$46. 75: per. ton . 
2; Scrap Steel Rail, Various Sections_----.-_--.-. 1,500 tons $46.75 per ton © 
3. Scrap Iron and Steel Railroad Serap_—__--—-- 3 000 tons $39.76 per ton. — 


: The: sale was ‘made subject to 16 paragraphs of General Sale Terms — 
and Conditions. The second paragraph included the provision: “All - 
“property: listed . herein is offered for sale ‘as is’ and ‘where is’ and 
without recourse against the Government. If it is provided herein 
that the Government: shall load, then ‘where is’ means f.o.b. convey- 
~“ance’ at the point: specified i in the Invitation.” The fifth paragraph, 
which dealt with the method of payment for’ the property sold, pro-, 
vided that payment was to be made “prior to delivery of any prop- 
erty. ” The sixth paragraph, which dealt with the transfer of title, 
included the provision : “Title to the items of property. sold hereunder 
shall vest in the Purchaser’ as and when full and final payment is 
"made, unless otherwise specified by the Governinent, and. except that 
if the contract provides that loading will be performed by the Govern- 
ment, title. shall not’ vest until Biel” loading and such payment are: 


| -completed.” The seventh paragraph, which dealt with delivery and 


removal of the property, included the: provision: “The Purchaser 
shall be entitled to obtain the property upon. vesting of title of the 
‘property in him, unless. otherwise specified i in the Invitation to Bid. 
Delivery shall. be at. the designated. location, and the Purchaser shall . 
remove the, property. at his-expense.” The 12th paragraph. provided | 
-that. “Any. oral statement by any representative of the Government, 


The pee which was executed on U. S. Standard Form’ 114 -o Loe 


: modifying, or changing any. conditions of the: contract, is an expres-. : 


. sion of opinion only: and confers no right upon.the Purchaser. The. 


> 15th paragraph provided that. all questions of fact involved i in dis- 


putes arising under the contract should be decided. by the contracting | 


officer, subject: to appeal to the head of the: Department or. “his. our a a 


- authorized repr esentative,: 
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The General Sale Terms ‘and. Conditions were, however, supple- 
mented by a series of nine paragraphs of Special Sale Terms and 
‘Conditions of which the first two. read. as follows: 4 

J. Serap is located in the: Alaska Railroad Birchwood . Yards. : “To: be antes 
_F.O.B, Cars, The Alaska Railroad, ‘Anchorage or Seward, Alaska. All subject: 


to ‘export i in compliance with existing Federal regulations. 
2,.Berthing of bee bie eee and ae at ockside to be arranged. for 


a by purchaser. ° 

In addition, it. was s’ providéd 4 in ‘the third of shea. paragraphs that 
' full payment of the purchase price, based on the estimated tonnage,. 
was to be made within 15 days of the date of award of the contract ; 
in the. fourth that the successful bidder was to notify The Alaska 


Railroad at least 20 days in advance of the loading of the : scrap ,on a: 


vessel that the scrap should be loaded: in cars, and that. the railroad _ 
should make delivery of the scrap within 15 days thereafter; in 
- the seventh that if the bidder failed to remove the scrap. within 60 | 
calendar days from the. date of the award of the contract, ‘the Gov- _ 
ernment might “in, its. discretion, assess a. demurrage charge for any 
cars, under load;” and, finally, i in the ninth that the “disputes” pro-. 

vision of the contract: should. be subject to the act of May 11, 1954. 
(68 Stat. 81; 41 U.S.C. , Supp. I, Sec, 321), relating to judicial review 


of decisions ander that provision. 


_- Cometals paid a, total ‘purchase price for the scrap. “of $448, 980,, 
consisting of its bid deposit of $90,000 and a check.of $358,980, which 
- was received by: the railroad on September 12,. 1956. It elented to. 
ship. the scrap from the port of Seward rather than Anchorage, ~ 
Alaska, because of what it regarded as the. superior facilities of the 
former port, and -made arrangements to charter for this purpose 
two vessels, the SS FANA and the SS JAMES LICK. Under 
date of August 30, 1956, Cometals sent. a telegram to the railroad 
notifying. it that the SS FANA had been. chartered to move up to 
3,100 gross ‘tons of the scrap, and that the. vessel was expected to 
be. ready to:load:at Seward: on September 17. “Under date of Septem- 
ber 6, 1956, Cometals sent another telegram to the railroad informing 
“it that one Dave Levinson, of the Pacific Iron and Metal Company of 
Seattle, Washington (which had an interest. in the purchase of the. 
-<.gerap) would act as its agent in connection with the loading of the. 
SS FANA. Similarly; under date of October ‘5, 1956, Cometals: 

notified’ the railroad that the. SS JAMES LICK was expectad about 


_ October 16 to load: the remaining scrap2 Cometals also made ar- - 
__ rangements for the berthing of the vessels at the railroad’s Seward 


1 'This notice, as well as ‘that of August 30,. was. given pursuant to the fourth paragraph ° 
of. the Special Sale Terms a and Conditions... soe an - 


298} , COMMERCIAL METALS. CO. 301 
ee August 27, 1959 if. 

ee and for the loading of the vessels by the Northern Stevedoring 

—& Handling ‘Corporation, a stevedoring concern which had a contract 
with the railroad for the performance on its behalf of certain termi- 
nal services which the railroad in its tariffs undertook to provide at 
the dock, but made no arrangement for wharfage because it assumed 
_ that the contract required the oe to be delivered alongside: the | 
ship on the dock at Seward. — 

Having received the required notice that Caiieiale was in a posi-_ 
tion to begin loading the scrap, the railroad began loading it into 
cars at its Birchwood Yards, north of Anchorage. One R. G. Deede,.. 
‘who was connected with the General Services Administration, but 
whose exact role and authority in the sale of the scrap by the railroad. 

is not satisfactorily established by the record, appears to have been 
involved in the assembly of the scrap. .After loading, the scrap 
moved towards Seward on “non-revenue waybills,” which are docu- 


- ments used in the movement of railroad-owned property. En route, i: 


- the carloads of scrap were weighed at Mile Post 114, and scale tickets, o 
on’ which the weights were recorded, were also prepared; these scale - 
tickets indicated ‘the consignee to be. the railroad’s dock agent at 
Seward. No bills of lading were issued, which was contrary to the . 
practice followed when the railroad was merely acting as a carrier. 
When the cars containing the scrap arrived in Seward, they were: 
so numerous ” that they Groated a' problem of congestion, sick a siding 
. known as the J esse Lee siding, which is regarded as a Seward team 
~ track,* as well as any available spur tracks, were used.to hold the 
cars, ‘phils they were waiting to be moved alongside the vessels. In | 
Alaska Railroad parlance, the term “yard” is rather loosely used to™ 
~ denote any portion of the station area within switching limits, and 
the Jesse Lee siding, as well as spur: tracks beyond that, siding, would 
thus be.a part of the Seward. yards... ‘A spur track ran from the Sew- 
ard yards to the dock or pier, so that it was possible to switch 
freight cars from the yards to the dock but no train of cars was ever 
run directly onto the dock, for it first. had. to be broken up..’. More- 
over, to move freight cars on the dock itself use was made of jitneys. 
-or “clee tracks” operated by. stevedores rather than the railroad’s em- 
_ployees. The dock or pier at. Seward, although owned by the rail- 
road, was operated by it as a public dock, which is to say that it 
. handled freight for any party, including the railroad’s. competitors. 
7 The scale tickets indicated that no ‘Tess ‘than 363 carloads: of serap were hauled. 
'BThe term “team track,” which is a relic of the horse age, denotes the track at which 
eomsignees may: call for thelr goods. The team track proper at Seward. was in the area 


of the Jesse Lee siding but ‘there was another eae 9—that doubled: as a team 
; track. : : 
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Since: cars, could be switched. from. the Seward yards to the Seward 
dock or pier, itis. obvious that the dock was within the Seward 
switching limits. However, the. Seward dock « or: pler- was not re-, 
garded as.part of the Seward: yards, # 


- The scrap purchased by Cometals was foaden’ on the ss FANA- Re 


‘ between the dates of September 19 and September 26, 1956, and, on. 
the SS JAMES LICK between:the’ dates of October 28 and. Novem- 
ber 20, 1956. The loading of the FANA was supervised by Dave 
Levinson, the Cometals agent already mentioned, and the loading of | 
the JAMES LICK was supervised by one Richard Concannon, one 
- of Cometals’ buyers of scrap iron who had been sent to Alaska for this 
purpose. At the time of his arrival the FANA had already com- 
pleted its loading and sailed. . 
Only rail was shipped on the FANA, while both ail and scrap 
- iron were shipped: on the JAMES LICK. All the serap purchased 
from the railroad was shipped « on one or the other of the vessels, ex- 
cept approximately 800 tons, which was stored at Seward under a 1eas- 
ing arrangement with the railroad, and subsequently disposed of by 
Cometals. In addition to the railroad scrap, Cometals had also pur- 
chased scrap from two private concerns, and some of this scrap was 
also loaded on either the FANA or the JAMES LICK. A bill of © 
lading had been issued by the railroad in connection with the move- 
ment. of this scrap, and the charges in connection therewith were 
assessed under Railroad Tariff 16-E, under which the freight rate 
absorbed all wharfage, handling, and switching charges. a 
- The loading of the vessels with the scrap was supervised and di- 
rected by Levinson and Concannon, the agents of Cometals. To get. — 
the cars loaded with the scrap spotted at the dock, the agent would 
examine the cars in the yards, and. determine which ones should be 
moved. He then gave instructions to the conductor of the switch 
engine as to which cars were to be switched. These instructions, in 
accordance with the custom followed on the railroad, were given in- 
formally by handing the conductor a list of the cars which were to be 
switched. This list also indicated the order in which the cars were 
_ to be switched. This procedure was followed by Cometals’- agents 
in order to effect proper stowage of the vessels. "To accomplish this, 
cooperation by the railroad was necessary, and it cooperated by fur- 
nishing lists of the ¢ cars s which had arrived in the yards, and by switch- 
4The contention of the appellant that there is a contradiction in the feat of the : 
railroad’s’ witnesses with respect to whether -the Pier was within the Seward. switching. 
limits. is. based upon a misunderstanding of their. testimony. . Both Ervin Dyer, the:rail- 
road’s. freight and. dock agent. at. Seward, and Edward R. Sanders, its. assistant general 


traffic manager, . stationed at Anchorage; testified that, although ‘the pler was not part of 
the yards, it was within the Seward switching limits, ; ; 
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_ing the cars in accordance with the requests of ite Cometais Seenld. Te 
Sometimes cars were only. partially emptied in the course of stowage, 
and this involved. the return of the partially ‘unloaded cars. to the. 
yards. In order to assist primarily in unloading the cars on the dock,. 
Cometals rented a crane from the railroad, and on one day at least. 


this crane was also used for consolidating scrap in the cars in the yard. 


The loading of the vessels involved a dual operation: the scrap not 
only had to be unloaded from the cars but loaded on.the vessels. One~ 
was “dockside” work and the other “shipside” work, and the line of. 
demarcation between the two was the ship’s hook. Under union con-: 
tracts men from both shipside and shoreside were required.in connec- 
tion with the unloading of each railroad car,.and the transfer of its | 
conterits to, the vessel, and the wages of each class. of:men had to be. 
. paid by the Northern Stevedoring and: Handling Corporation, which. 

in turn billed the railroad for the dockside. work, notwithstanding the. 
fact that it was being paid by Cometals for loading: the vessels. The 
railroad’s charges for dockside. work were covered by ‘Tari. 3(—D, 
which pertained to the operation of the dock. a 

On October 18; 1956, which: was after the FANA bad beat loaded, 
the railroad billed Coimetals for various charges in connection ‘swith 
the handling of the scrap for the vessel ® and by. letter dated Novem- | - 
ber 2,,1956, Cometals protested against the making of these charges. . 
While the JAMES LICK was being loaded the railroad insisted that - 
unless the charges for the FAN A were paid, the loading of the second 
. vessel. would be discontinued. To: remove. this impasse, the parties 

executed an escrow agreement on November 23, 1956, under which ©. 
$65,000 was placed in escrow with the First National City Bank of 
New York, pending resolution of the dispute by the contracting off-. 
cer, Subject to appeals to the Secretary of the Interior or his authorized 
. representative, and. the appropriate judicial forum. » 

The charges made by the railroad in connection with the. loading of. 
the. FANA and J AMES: LICK totaled $81, 938. 47, distributed as 
follows: 


SS FANA Pi VA ee Flin “gg JAMES LICK ie 


Wharfage and Unloading_. $21, 385.73 er and Unloading__ $40, 285. 88 
Service Charges... 8, 042.83 Service Charges_-..2-__-_ 8, 771.19 - 
Crane Rental-_.-_-_____-~ ae *220.00° Equipment -Rental.___-__: . *3, 460. 00 
~ Switching ge Gums - 1,131.15 Switebing ~ ._-------.... 3,410.07... 

. sae + Equipment Rental_--.._-__  *200. 00 
Total 2-2...) 25, 779.71 Extra Labor_______-____- a #31. 62 
Total, =->----—-- can 56, 158. 16 


6 This was the formal pilling. On September 25, 1956, the railroad’s: dock and freight 
agent and Cometals’ agent had already exchanged ieee about the charges. 
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The nature of the charges made by the railroad is, for the most. 
part, ‘self-explanatory. ~ “Wharfage” was, of course, the charge for the 
use of the dock prernises involved in the movement of the freight 
- across the dock. “Unloading” was the spotting of the cars at the 


ship’s side, and the preparation of their contents for picking up by a 


the ship’s hook. The.service charges appear to have consisted of 
charges assessed against the two vessels under the railroad’s tariffs: 
to cover such services as: (a) the calling in of cars as required by the | 
respective vessels; (b) the maintenance of daily progress reports of — 
freight loaded aboard them; and (c) the preperation of ine dock 
manifests, or abstracts of ths cargo loaded. 
The starred items among the charges, which total $3,911.62, are 
_all charges for the rental of a crane from the railroad, and they are, 
apparently, listed separately because the crane was tised for somewhat 
different purposes, namely, to load the vessels, as well as to consoli- 
date the scrap in the yards. The propriety of these charges for the 
use of the railroad’s crane are no longer contested by Cometals. 
Thus, the appellant’s claim is now reduced to $78,026.85, | 
In its letter of protest dated November.2, 1956, Cometals took the 
position that the charges made by the railroad were improper, since 


the invitation to bid had “clearly specified the price to be paid would =~ 


be f.o.b. cars, Alaska Railroad tracks at® Anchorage or Seward, 
Alaska”; it had elected to take delivery of the scrap at Seward where. 
the railroad’s tracks extended to shipside; and the scrap had been — 
loaded aboard the ships at its own expense “without any handling 
costs accruing to the Alaska Railroad.” In his letter decision of 
December 7; 1956, which was rendered shortly after the execution of 
‘the escrow agreement, the contracting officer, however, took the posi- 
tion that the contract had been fulfilled “on delivery of the cars on 
siding in the Seward yards awaiting transshipment and your com- 
pany under the F.0.B. Seward provision automatically received the 
cars at. that time and’such cars became subject to the provision of the 
tariff governing storage and demurrage.” The contracting officer 
pointed out particularly that Cometals had failed to take cognizance 
of the provisions of Tariff 37-D under which his charges had been 
made and of the provisions of Paragraph 2 of. the Special Sale 
Terms and Conditions, providing that the purchaser should arrange 
for berthing, wharfage, and handling at dockside. In this connec-— 
tion, he explained that this provision had been included in the invi- 
tation to bidders “in’ order to spell out requirements that the 
©It should be noted that the last two of the emphasized . words are not to be found in 


Paragraph i of the ‘Special Sale Terms and: Conditions but -were nto by the writer. 
of the letter. ; 
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. pirohiger will arrange for berthing and. dockside charges and there- 
fore this paragraph clearly states the railroad’s position in this 
regard. ‘This clause would have been superfluous if the, wharf to be 
used. had. been the property of another’ company, as ‘the seller would 
have no concern. in the interchange or transfer to a “vessel.” The 
appeal of Cometals followed under date of J anuary 4, 1957. 

A hearing for the purpose of taking testimony with respect to the 
issues involved in the appeal was held at Washington, D.C., on 
. February 97 and 28, 1958, before the full membership of the Board. 
Two witnesses ‘testified on each side. Richard Concannon, | one of the 
appellant’s agents,’ and Walter J. Kelly, a retired vice president of the | 
Association of American Railroads,’ testified on behalf of the appel- . 
lant. Ervin Dyer, the dock and freight agent of the railroad at 
Seward, and Edward_R.: Sanders, the assistant traffic manager of the 
railroad, stationed at Anchorage, testified on behalf of the railroad. — 
| Subsequent to the hearing counsel for the respective parties filed 
elaborate posthearing briefs.in which, in addition tothe substantive 
question involved in the appeal, there is also discussed at, considerable 
_ length the question whether the Board has jurisdiction over the appeal. 
This has been discussed in terms of whether the question: involved in 
the appeal is one of law or fact, and. whether the claim of the appellant ; 

is one for breach of contract. : ie te af 

The Board does not’ deem. it: necessary ~ to dotardine whether the 

appeal presents solely a question of. law or a.-mixed question of law and 
fact, since it has always taken the position that‘it has’ jurisdiction over 
either type of-controversy.? Moreover, in the present case the escrow 
agreement explicitly provided for the determination of the dispute. 
between the parties, although it-did not refer, as does the” “disputes” 
clause of the standard form for the sale of Government property to 





Pha ‘appellant’s other: agent, Dave Leviiiaoti; was sscueea ze the ‘time of the heactrie: 

~ 8 Kelly’ had ‘long experience’ in railroad. operations in the United States but none with 
respect ‘to the Alaska Railroad. : \Also; while he ‘was' familiar with: general ratiroad: prac- 
tices, and his testimony with respect to. such practices is ‘of some value, he ‘had-had -no ex- 
perience in any vendor-vendee relationship, which is, of course, the type of relationship 
which is involved in the present appeal. (All too often, moreover, the questions put to him 
‘Were legal ‘questions which he-was in no ‘position to answer rather than aueations, Sesigned 
to elicit information concerning relevant railroad practices. 

® Basically, this is because 43 CPR, (1954 Rev.) 4.4, defining the jurisdiction: of the 
Board, confers on’ it jurisdiction to entértain appeals not only from findings of fact but 
‘also from decisions of ‘contracting officers “of any .bureau or office of the Department of | 
the Interior, wherever: situated, or any field’ installation thereof”, and: in so doing states: 
“The. Board may, in its discretion, decide questions which are‘ deemed necessary for the com-. 
plete decision on the issue or issues involved in the appeal, including questions of law.” 
. Appeals under the “disputes”: clauses of the standard’ forms of Government contracts are 
not: expressly ‘mentioned’ therein, and ‘hence thé Board has jurisdiction over appeals for .- 
which: spectal' provision is made in other Government contracts. ‘See, ro example Georgia 
. Power Company, IBCA-31 (April 22, 1955). . ee 
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“questions of fact.” Under. this standard “disputes”. clause, it has 
been held that. there i ‘js administrative jurisdiction to determine thé © 
respective. obligations of. the Government.and the purchaser , under the 
_ contract, and to provide. the forms of relief which are contemplated by 
the. contract but that: there i is no administrative jurisdiction to allow 
claims. for. consequential damages : for breach of.contract.or for” rescis- 
sion of. the contract.*° This doctrine. has specifically been applied i 1, 
a case which. is: essentially. similar. to the. present. appeal, since it 
involved the question who was ‘to paya handling charge i in connection — 
with the ‘loading of. property, which, consisted of a heavy- duty. lathe 
weighing 35,000 pounds, for an F; 0. B. shipment. nu The Board. must 
conclude: that-it.has. jurisdiction: over. the: present. appeal. because it 
involves only. the. enforcement, of the. obligations. of: the. contract: 
However, the Board’s jurisdiction does: not extend . to determining 
which: tariff or tariffs were ‘applicable. to the movement and handling 
of ‘the. subject of. the sale; or to interpreting the terms or conditions 
of ‘any: particular. tariff, for such questions would not be ones. arising 
under the terms of the contract of sale. eet counsel: for we aupeS 
lant.expressly concedés as much.” ee ee 

- The contentions of the apbellaite in. arguing: that: ‘tis eileosl was 
obligated to deliver and.unload the carloads: of scrap on the dock at. 

a point where their contents could be picked: up by-the ships’ hooks 
are untenable. Indeed, they represent a position that is unreasonable. 
A railroad by becoming a seller doés-not cease to be a common. carrier,)? 
and. it-does not debar itself from-collecting its charges.as such, unless - 
it. has expressly’ done so by the terms of the contract.of sale. Origi- 
; nally; the ‘appellant contended that it was being ‘charged by The Alaska La 

10 See A. ‘Dubin ‘Machithery, ASBCA No. 2811, Sepia: 28, 1956, 56-2 BCA par. 4058 : : 

Times Industrial Supply Corp.; ASBCA No, 33438, ‘September. 20, A956, 36-2 BCA par. 1064; 
Williamsburg Auto Wrecking Co., Inc., ASBCA No. 3611, September 6, 1956, 5.62. BCA. par. 

. 1078; Bertner Thread . Co., _ASBCA No. 3846,: February 6,, 1957, 57-1. BCA. par. .1193);- 

Forbes. Motor Co., ASBCA. No. -8995, March 21, 1957,: ‘57-1 BCA par.. 1217; :Dadourien: Ha- 
port: Corp.; ASBCA. No, 4222,: January 15,1958, 88-11 BCA Dat. T8085: Feliciano ‘riage, 
ASBCA No.. 4740, May: 6, 1958, 58-1. BCA par. 1776, - 

4 See Harry OC. Lewis, ASBCA No. 3075, July 24, 1957, B72 BCA. par. 1390.. . This case 
is-also relevant to. the. consideration. of the substantive. question involved! in the present 
appeal. in..addition to the: provision for. loading. “f.o.b..carrierat:the. holding: activity,” 

it was expressly provided that any expenses ‘“‘over and ‘above those viardainecaciaes Fequlned 

for loading f.0.b."": were to ‘be for the account of the-purchaser.  : -~ 
12 Indeed, this:is implicit in. Southern Pacijfie Co. v. Hymoan-Michaels: Oo., 447 P. 24. 692 

(Calif. 1944), upon..which heavy.reliance is placed by the appellant. This case, too, in- 

volved.a sale of scrap.iron by a.railroad which was seeking to impose demurrage. charges 
on. the shipment but failed.. . 'The ease is, however, not in point because the rallroad could 
not do:so. by .reason :of one of: the express: terms of the contract.. See also Standard Oit 

Company of California v. Johnson, 147 -P, 24.577 (Calif...1944),-in. which. it is recognized — 

that a railroad..can be:both a carrier, and buyer of.:oil. sold, and. Choctaw, Q. €& GQR..Ca. ve 


. Colorado Fuet, ra Tron Co.; 93. Fed. TAD, (3d, Cir. 1898), pe nias the cpa of rails elas a 
railroad. end 
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Railroad for services 6 which had not been rendered: but the revord now . 
- firmly negatives this contention. ‘The record shows, moreover, that 
these services ‘were not only valuable to the appellant | but burdensome. 
and expensive “for the railroad: The appellant. i is, ‘indeed, in the ‘po-. 
- sition of insisting that the railroad was. ‘obligated not. only to deliver 
the carloads of scrap on the‘dock in Seward but also to keep switching 
the cars around after their arrival in the Seward yards; and even to 


- switch. them back from the dock into the yards, in order to'serve the 


convenience of the appellant for the period of more than a month which 
"it took to load the FANA ‘and JAMES LICK." Of course, if the 
railroad undertook. any such obligation it was. bound to perform it’ but 
surely convincing ‘proof should be Eee, of the existence of such 
an onerous obligation. : aa 
“Tt must be rémeriiberéd that in ‘phuiorat the burden of p¥oving a “cons | 
tention is on the party making it—in this.case the appellant: In. 
. the law of sales, moreover, the ‘presumptions are generally in favor 
of the:seller:rather than the-buyer. As. a transaction,:a.sale merely — 


-involves a: transfer of goods.from:the seller to the buyer,.and-the 


-” buyer: must: explicitly. bargain. for any desired terms. or conditions. 
For example, it is. presumed in: the absence of ‘any expression of..a, 
contrary intention. that, delivery” of goods sold: -will be made at the 
_Seller’s place. of business or residence, or,.if the goods, are: somewhere. 


ee else that the. buyer will take. them pe such location; a that an, f. 0. b. 


sale without. further designation means free. on board at. the point of | 
: shipment rather than. at the point of destination; 15 ‘that. 2 mere sale _ 
| of. goods - f.o.b. at ‘the point: of. shipment, does ‘not import an obliga- . 
tion on the part. of the seller to furnish the cars; ae and that the seller 
satisfies his obligation i in such a case by delivery to any carrier, at the 
point of shipment, whether its, cars are on a regularly. used spur or ~ 
side track of the carrier, Or on the main line, or at the depot. of the- 
carrier.1” It is also. presimed that, when. a contract. for the sale of 
goods is silent as to who i is to pay the freight, the purchaser i is to pay 


Tt: and that in general the burden, of. proving | that. the seller i is | to - 


bear any particular charges is is on the buyer." ae 


a a Of particular interest 1n this ‘connection is: Jarka Corporation. of. Baltimore Vv. -Penneyl- 


. “vania R. Co., 180 F. 2d 804 (4th Cir. 1942). The tariff applicable in this case was appli- _ 


- cable. to shipments “delivered-to vessels direct from railroad.owned pier’’- and. to shipments 
‘delivered to’ rail: carrier. direct from.the ship’s side.””: Nevertheless, the court held. that 
_ the. railroad was under no. obligation ; to re-wpOt. ears which had. once been spotted, 
14 Williston, Sales, sec. 450, p. 681. ; . 
95 Thid., sec. 2802, D. 98.2 
1. 16 Tpid., Sec. 280a, p. 96. : ; 
me 1 See Farmers Cotton Oil Co. v. T., oH. Br ooke. € Co., 82 S. E. 372, (Ga. 1914). 
as 38 See 77 Corpus Juris Secundum, sec. 81, p. 765, and authorities there elted. 
: 19 See Tenas Cotton Growers Ass'n v. MeGuffey, 1381'S. W. 24771 (‘Texas 1939). 
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. It would be uiireadonable to. assume:in the case of a. contract: under 
“which | the buyer was given a choice between shipment, from .two ports, 
Anchorage or Seward, Alaska, that the seller. intended to. give the 
buyer a price advantage, depending on his choice of. the port, of over 
$80,000.. It: is true that the Birchwood Yards were considerably : 
nearer to Anchorage than to Seward but the main expense, to the rail- 
road must have been in the cost of assembling and loading the serap 
rather than in the cost of hauling it.. But if a rough equivalence is 
to be assumed to have been. the basis of the transaction, then the ulti-. 
mate choice of the port of Seward by the appellant should not elimi- 
nate the implications which would have to be drawn if the choice had 
been the port of Anchorage. The record shows that if the appellant. 
had chosen to ship from Anchorage, where the. railroad did not own 
_ the dock, it would have subjected. itself | to-the very type of pnts to 
which it. subsequently objected. Re | 
Having chosen Seward as the port. from which. to alip the scrap, the 
appellant. seems to contend that.inasmuch as the expression “F.O.B. | 
cars, The Alaska Railroad * * * Seward, Alaska” is ambiguous, and - 
the railroad was the author of the expression, it should be interpreted 
against the railroad in accordance with the doctrine contra proferen- 
tem. Apart from all the presumptions of the law ‘of sales favoring 


the seller, the doctrine itself, which i is designed to prevent hardship, ae 


would seem to be inapplicable. = There i is no ambiguity i in.an expres- | 
sion just ‘because it is general or inclusive in its scope. What. the 
appellant i is really contending i is that the general expression. be given © 
a particular interpretation ‘but no good reason appears why the ex- 
pression should be rewritten by. the Board.. Neither the’other terms 
of the contract. nor the circumstances.of the case, as ‘revealed by the 
testimony, manifest an intention to give the term “Seward, Alaska” 
a restricted meaning under which the dock would constitute the only 
permissible point of delivery. As for the reference to The Alaska, 
Railroad, it could import no more, certainly, than that delivery should 
- be made on the tracks of The Alaska Railroad. If the appellant de- 
sired that delivery be made on the dock,” it should have specified in 
bidding. that delivery be made ‘f.0.b. the: dock, or “£.0.b. vessel, ” or 





29 See Corbin, Contracts, vol. TI, sec. 559, pp. 154-55: “It is frequently said that this 
rule is to be applied only as a last resort. It should not be applied until all other rules of 


- - interpretation have been exhausted, nor should it be applied unless there. remain two ‘pos- 


' gible and reasonable interpretations,” 

' #1 See Haynes et al. vy. Dougtas Pir Exploitation & Héport Oo., 90 P. 2d 207 (Oreg. 1939), 
in which the court held that even a contract providing for delivery of carloads of ties “at” 
a@ particular dock did not require that they be delivered ‘“‘on” that dock, pay: thet they 

be spotted there to effect delivery. ; “ 
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f.as? vessel. “Although the purchase of the Scrap | in: the present ¢: case 
had been made i in contemplation of export, it was not. a condition of 
the sale that it ‘be exported,* | and in any~event the mere fact that 
export. was contemplated. could not in. itself be. ‘reasonably regarded oi 
as a substitute for a provision indicating that the goods were to be put: © 
. free alongside the vessels on which they were to be exported. Not. 
having. used more meaningful terms, the appellant ‘cannot: argue the 
case as.if.use had been-made of them. In their absence,, there canbe. 
applied only. the. general rule: that when goods | are to be delivered’on 
railroad cars at a particular. place, they may- -be. delivered in the gen- 
_ eral receiving yards of the railroad-at.such place. The record. shows 
~ that such delivery was effected in the present case. . bis 
~The appellant puts considerable stress upon the minimum: of ‘paper 
work: that-was involved 'in the sale and movement, of the scrap to the 
‘vessels, and upon. the nature of the paper work to which ‘resort’ was’ 
had. But. such factors are entitled to little if any weight. The i issu- - 
ances ‘of. bills of lading, would not have been: appropriate i in connec- 
tion with the shipment, by the railroad ‘of its own ‘property,, and 
‘greater. informality in other. respects was either to be expected, or 
‘was customary in connection with the operations of The Alaska Rail- 
road. The mere fact that the shipment. of the scrap was: made by the 
railroad to its dock and. freight agent. in Seward is hardly of great 
significance, for it is hard to perceive how it could have been made ~ 
to .anyone.else. In’ general, the internal’ operations of the. railroad 
cannot have. any direct: bearing on the terms of the. sale which oa 
been made with the appellant. - 
- When. attention is.turned: front the secblen’ of the destination of 
if shipment to the charges which the railroad could legitimately 
collect under the terms of ‘the: contract, even: if the destination be 
assumed to be the dock, the flimsiness of the appellant’s. case becomes 


readily apparent. A shipment of goods f.o:b. the point of destination, our 


as in the -present..case, means. merely, that. the seller is obligated to. 
ae ae the tite free of any dees to the, ie buyer, aa this, tnelndes, . 





2 This. expression, means “tree atone ‘side fd S00: Williston, Sates, sec, 280, BD 94, and 
sec, 280h,-p: 120.:- 
2Dhis: ts sapareht alone from the fait that: ‘appiokimately: 800 tons of the sera were 
not exported—at least immediately—by the appellant. 

"24 See. Williston, Sales, see. 450a,.p. 684, and cases there cited. See“also ‘Applegate. v. 


cae ‘Hogan, 48 Ky... 69 (1:848):; ‘Bloyd ¥.. Pollock, 27 W: Va: 75 (1885).3 “A. Westman Mercantile ; 
:. Co. v. Park, 31: Pac. 945. Colo.:1892).; Detroit. Southern R. Co. v. Milealmson, 107 N.W. y 


. 915 (Mich, 1906): Robinson et: at..v. La ‘Marsh et sing “167 N.Y-S. 238! EAT) Heyman: ‘Ve 
De: Christopero, 155 N .E. 657 (Mass. 1927) tied Tat 
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of course, ihe. payment of the deaght to the point of destination. 
But this does not’ also mean that the seller is to perform any services 
for the buyer. after the point of destination has been reached. ‘The: 
principal charges made by T he Alaska Railroad were for “Wharfage 
and Unloading,” and. these ‘charges alone, which total $61,671.61, ace. 

count for almost 80 percent-of the ‘appellant’s claim. The. appellant 
was expressly required by ‘Paragraph 2 of the. Special Sale Terms 
and' Conditions to pay the wharfage:charges.° Even if the provisions. 
of: Paragraph 1 of the Special Sale Terms and Conditions would — 
: ‘ordinarily have. required ‘that’ the scrap be delivered alongside. the — 
ships: at. the dock at Seward, as the appellant. unconvincingly con- 
tends, these provisions could not be construed to exempt the appellant. _ 
from the wharfage charges.in view of the express provision that the 
appellant pay.such, charges. There is, of course, no such thing as a 
_ standard f.0.b.. provision, and there is nothing to prevent the parties 

to a sale. from: making. provisions which will rebut the ordinary. pre- 
‘sumptions from an. f. o.b. shipment, -for, like all the. rules of the law 
of sales, -they. yield to expressions of contrary. intention.?*. As for ~ 


: the unloading: charges,” quite apart from:the express provision. for 


“handling at dockside” to be found in the Special _ Provisions and 
the provision for removal of the property at, the expense of the buyer 
to be found in the General Provisions,” even if it were to be unreason- 
ably assumed that the contract required the scrap to be. delivered on 
the’ dock, the railroad would not have been required to unload the. 
cars, since this would not have been'a part of the delivery but a service - 
performed after delivery.* If the railroad did not have to unload 
thé cars, neither did it have to perform any other service after the 
_ cars had:been once spotted at the dock, such as switching partially ~ 
‘unloaded cars off the dock and. ‘back again i in order to. admit of. the 


86 See Williston, Sales, sec, >80a, P. “98: 77 ‘Corpus Juris Ieecui pune. sec, 75(¢), pp-- 748~ 


49 ;-46 American Jurisprudence, sec. 188, p. 369, and sec. 442; p. 609.; United States Ven 


Andrews, 207 U.S.. 229. (1907) ; ‘Alderman Bros, Qo. v. Westinghouse Air Brake Co.,. 103 
“Atl, 267. (Conn: 1918) ; : ‘Barnettié Record Co: v. Fall, 131 SW. 644: (Texas 1910) ; Partin 
& Fugate’ v.. . Hawkins, 254 S.-W. 571. (Texas 1923) ; 3 Hordinge: Co..v.-Himeo: Corp.; 266 PP. 
_2d 494° (Utah 1954). : 
8 See! Williston, Sates, secs, 280, 280a° and 280b, espéctally at pages 94, 96 and 9% 
* This provision. certainly rebuts any implication that. the enumeration of the: charges 
_ which Cometals was to béar was intended to exempt it from the payment of any other 
eharges. The maxim exrpressio unius est. excltsio aiterius, which in any event ig only an 
aid to..construction, is not applicable when ‘there are general words. to show that it was: 
the intention to include other subjects of the class enumerated (Corbin, Contracts, vol. 
III, sec. 552, p. 113). ‘The sini aeriue officer’s findings adequately eapiem the reason for 
the ehumeration, 
*8In the Republic of Indonesia vy I. R. Simplot Company; 220 F. 2a 301 (9th Cir, 1955), 


the court: held: that when potatoes: ‘had been sold “f.0.b. Docks, Portland, Oregon,” the term. 


“docks” meant a nailway Platform, and the words “on board”. did not mean: lying on the |. 
railway platform but were. “confined: to the instruments of conveyance, here ‘the railway 
ears.” Consequently, the court concluded, the seller was not bound to unload the Potatoes 
onto the FERy, platform. n : 
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scrap p being: stowed on the vessels in the manner and. sequence ‘desired 
by the. appellant. | The charges made by the railroad for switching 
the cars. in the “yards: were also proper, since it. must be held that 
delivery had been effected. when the cars came to rest in the Seward 
yards. “As for the service charges, they comprehended services of. 
_ types” which ‘were not essential to the performance, of the railroad’s 
obligation to transport. the ‘scrap. to the point of delivery free ‘of E 
charge,, and there is no language i in the contract from which an intent 
that they. shall be borne by the railroad could be inferred. . Hae 
Finally, the appellant contends that it was. advised by representa- 
tives of the railroad “who drew the. contract” that “the original inten- 
tion of the contract, was.to move the scrap right to. shipside without 
assessing ‘the. questioned charges i inorder to attract buyers from the 
states” and that “Internal conflicts in the Railroad accounted for the 
later: attempts’ to collect’ the charges.” It is. extremely questionable, 
_to ‘say the least, whether the evidence on which these contentions are 
based, which ‘consists of the testimony of ‘Concannon, was admissible,” 
but. if it may’ be° considered at. all, it is too vague and uncertain to 
warrant a finding that any of the officials concerned with the making 
or administration: of the contract interpreted its provisions ‘as méan- 
ing that the railroad would absorb: the charges in controversy.~-Con- 
cannon testified (Tr., p..48-49) that, Deede told him that it was “the. 
original intention of the contract” to make the charges that were later 
assessed. but that he had persuaded “the managing officer of the rail- 
~ road”:not to do so; and that subsequently, after a change had occurred 
in iaanagement.of the railroad, a conflict had. developed between the 
‘storage and traffic departments of the railroad, with the result that, 
the charges had been made. Concannon also testified that he “talked 
with Mr. Miles (the ‘contracting officer) and he was in accord with | 
Mr. Dede (sic) on the intent of this sale.” The record shows that 
these alleged conversations could not have taken place until after the 
railroad had imposed the charges, and they could very well be typical 


. In the first place, the evidence is mostly hearsay,. consisting of Concannon’s report of . ~ 
what. Deede, who did not actually testify at the hearing, is supposed to have-told him about 
‘the intentions of the railroad’s executives. In the second place; while extrinsic evidence © 
may be introduced. to establish trade usages in connection with a sale, and. to show the 


-. ¢ircumstances surrounding. the execution of a contract, especially when provisions of the 


contract are ambiguous, évidence may not be received which will have the effect: of varying 
the written terms of the contract. :. ‘This is as applicable to the contracting officer as: to 
Deede but, in the case of the statements attributed: to the latter, there is the further. cir- 
cumstance that there is no showing that he was authorized to make the statements ‘at-. 
tributed to him, Indeed, any oral statements made by Deede would have to be disregarded 
in view of the provisions. of Paragraph.12 of the General Sale Terms. and Conditions, re- 
lating to oral. statements: purporting to modify. or change any condition of the contract,” 
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pieces of misunderstood gossip. which were in any event meaningless, 
. for the question is not what the railroad originally may have intended 
but whatin fact it finally decided to embody i in the contract. Sanders, 
who, as assistant traffic manager of the railroad, was certainly in a - 
‘position 1 to ‘know, was emphatic i in his testimony that there had never 
been any. ‘gonflict between the storage and. traffic departments of the 
railroad, Sanders testified, moreover, that prior to the bid opening 
the appellant’s agent Levinson had inquired from: him what tariffs 
would be applicable to the sale. of the, scrap, and that he had explained 
to the agent what tariffs would be applicable. There is’also in evi- 
dence a deposition made by Miles, the contracting officer, to the effect - 
that prior to bid opening Levinson had inquired of him what tariffs 
-would: be applicable and ‘that he had referred:the ‘agent to the traffic 
branch of the railroad for this information. ‘There is, to be sure, also 
in evidence a letter dated October 14, 1957, in which Levinson in re- 
sponse to an inquiry from appellant’s sounael; stated: “T do not: recall 
any reference. made by E. R. Saunders (sic) to Tariff 37-D prior to 
the actual sale-of scrap to Commercial by the Alaska Railroad.” . But 
_ this statement can hardly be regarded as.a positive denial. On the 
basis of the record the Board can only -find.that the appellant was | 


informed prior to the bid opening that the sale of the scrap would » 


be made — ect to all applicable railroad tariff charges. 


Concnuston 


| oDheustoie’ paced to, the ‘aatherity deleted to. be Board of 
‘Contract Appedle by the Secretary of the Interior. (sec. 24, Order No. | 

2509, as amended; 19 F.R. 9428), the clas il of fact: and. decision of 

the: contracting officer. are atened abe, We a ee 


Winnraae Suacuz, Acting. Chairman. - 
Iconcur: i 


Hereert J. Suaveurer, Member. ~ 
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_ APPEALS OF INTER- CITY SAND AND GRAVEL CO. AND J OEN 
KOVTYNOVICH 


TBCA~128 ee . Decided August 2, 1959 | 
ie , Contracts: Appeals —“Raler of Practice: Appeals: Timely Filing 


Under the rules governing: procedure pefore the Board of. Contract aeeeuie 


"a request for reconsideration that is mailed within the period allowed for * : ect 
the filing of such requests, but that is not delivered until after the end of that pe 


- period, is not timely. 


. Contracts: Appeals 


“A request for reconsideration will be denied \ where, it concedes the Sistened of. 2 ear = % 
a fact that would preclude allowance of the claim for which reconsideration : Bes vs 


is sought. 
ae “BOARD ‘OF CONTRACT APPEALS 


The appellant has filed a petition for reconsideration of the detec | 


of the Board, dated May 29, 1959 [p. 179], denying,’ except as modified,. 
its claims for additional compensation, arising out of its contract for cee ea 
"the construction and completion of the Crescent Lake Dam, ea of the er 


~ Crescent Lake Dam Project, Oregon. . 


‘43 CFR, 1954 Rev., 4.15, relating to the making of request for re- a ae 2 
ee consideration of decisions of the Board , provides: 


A request for reconsideration Inay be: filed within 30 days. after the date of the oe ae 


: ....decision. Reconsideration of a decision, which: may include a hearing or rehear-. 


ing, may be ria if, in the: Pane of the. Board, euticient reason 1 therefor ue 
-. appears. 3 ae 


This seauiBenen of the ale is not satisfied ee by aii re. 
~ quests for reconsideration to the Board prior to the expiration of the 


~. 80- day period: from the date of the Board’s. decision. The: rule re-- 
quires that the request for reconsideration actually be delivered to 
- and be on file with the Board prior to the expiration of the period 
‘specified. See, for instance, Ernst Henry penne, dfs e al. Vv. United 


States, 132 Ct. Cl. 618, 622 (1955). 


_. As the. date of the decision of the. Board j is May 29, 1959, ree as 5). aes, 
the 30th day from that date was a Sunday, the time for filing arequest © =) 


for reconsideration expired on the ist’ day, that is, June 29,.1959. 


“>The appellant’s petition for reconsideration. in the present case was. Dope 
“mailed by the appellant and did not reach the Board until July, 1, “aes 


| 1959. It-was, therefore, filed too late. . : 
- Although the appellant’s petition for taconsideration: was filed too 


late, the Board should add that it also appears to be without merit. ; ; 
As originally presented, appellant’s main claim, based on the “changed Sess 
conditions” clause of the ‘contract, appeared to be that it had en- 


-- countered large quantities of hard material in both the upper and. 


.Jower levels of the ‘exonvations, much: increased. its difficulties and Coe 
ae 526502—59——1 | Vee ae eee pte ELD. No. 9! Fle, Cert 
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ee : ‘osts. ae ‘In eer at 12 of ite petition ‘for reconsideration: however, 
~ the appellant concedes that it “was able to ‘excavate’ the material ~- 
down to a depth of from 10 to 12 feet in thé manner that the Contractor 


- reasonably anticipated the entire excavation could be performed and 


that below that depth the excavation became increasingly: difficult.” 
AS. the. appellant did not experience greater difficulties. than it antic-_ 
- ipated.in’the upper: levels-of the-excavation, and the logs of explora- 
_tion ‘clearly’ indicated. that hard material of the kind the appellant — 





ay 
eee, 


encountered was to be expected at the lower levels in large volume, it — 


obviously has no case under the “changed conditions” clause, As the’. - 


appellant’s request for.reconsideration of its other claim, which is for 
extra work, is made'to. depend upon its encountering “changed condi- 
en tions,” it is also apparent that this request. too would have to be denied. 


t Concuenon 7 


Waa Salada Acting Chairman. 
= HeEreert J. Stavanrer, Member. 
ESTATE OF KA-E-PAH, 
ne My ‘NAVAS 0 ALLOTTEE NO. 1047 
TA1044 Decided September 3, 1959 


: a Indian Lands: Descent and Distribution: Generally —Rales of. Practice 


Appeals: Generally 


,. A confession of error submitted by an Examiner of Intheritance for considera- 
. tion in connection with an appeal from the Examiner’s ‘order will serve 


as justification for remanding the case to the Examiner for further ecnon: 


ean FROM AN EXAMINER OF INHERITANCE 
BUREAU OF INDIAN AFFAIRS . 


Vaalle Paton Jim, a member. of the Navajo Tribe, lias: oe ae 


_to the Secretary. of the Interior from an order ‘of ‘an Examiner of 
Inheritance amending the original order determining heirs in the 


matter of the estate of Ka-E-Pah, deceased Navajo Allottee No. 1047. 


The probate i in this case was reopened upon the recommendation 


of the Examiner of Inheritance in order that he might conduct an. he | 
G investigation of an alleged error in the determination of ‘the heirs’ ae 
oF the decedent. After a hearing, the Examiner, by. an order dated: 


.10ne member of - the Board dissented front the denial of this claim peeiaae in : hia opine 


: ‘ten; the logs of exploration. contained in the contract drawings indicated that soft material 


would’ predominate to an ayerdge depth of 7 feet from the original ground. surface, and 


; that hard material would ; predonunats below that average depth. 


sae = Therafore, pursnint tothe authority delegated ¢ to the Board -of 
- Contract Appeals by the Secretary of the Interior (sec. 24, Order No.” 

_ 2509; as amended: 19 FR. ae the petition for reconsideration 

As denied. _ 








ae 14] a “APPIAL’ oF HORA ‘CONSTRUCTION “COMPANY ais Raear tees 


ae aa : September 4, 1959 - 
es Devan eer 10, ‘1958, : modified the original ondce dated March afr, 1998. 





“The appeal dose not recite the interest of the appellant but states that — f os : 
a mineral lease of the allotment involved was signed by the successful. ke 
bidder. and approved by the Department, which lease may be seriously. 


impaired by the order amending the original order-determining heirs. 
Subsequent to the filing of the appeal we have received a letter dated - 
February 12, 1959, addressed to the Secretary of the Interior, from © 


- the Examiner of Inheritance advising ‘that his office has conducted » Sy : 
- an exhaustive search of Navajo allotment files and reviewed the entire. Pe 
‘ contents of the allotment file of Kap ah, Navajo Allottee No, 1215. ; 


(Probate No. 85749:36).” As a result is this review the Examiner’ 
is now convinced that Nos Bah, Census No. 12658, named as sole heix 
-in the amending order dated December 10, 1958, in’ the estate of 


- Ka-E-Pah, was married to Kap ah and not to Ka-E- Pah, The Ex- 


aminer further states that the striking ‘similarity 3 In hames was con- . 
; fusing and resulted in the apparent erroneous order of December 10, 


1958. The Examiner recommends. in his letter that the proceedings | S BS . 
in the matter ofthe estate of Ka-E-Pah, deceased Navajo Allottee’ 
No. 1047, be,remanded to his office to. enable him to take proper action. 


= to vacate the order dated December 10, 1958, and to reinstate the. 
~. original order dated March 27,1928. 
In the light of the conten of error submitted by. the Examities = 


ae of Inheritance the matter. should be remanded for further proceedings. ogee 

Therefore, pursuant to the authority delegated, to the Solicitor = 
by the Secretary of the Interior (Sec. 25, Order No. 2509, as revised; 
22 FR. 7243), the reopening of the probate 3 in the matter of the estate: = 


_of Ka-E-Pah, deceased Navajo Allottee No. 1047, is remanded to the 7 


Examiner of ‘Tsheritance to conduct.a further hearing in the matter, Bb 


after notice, and to take — action as he may deem proper. | 


- Epaconp. 7. he 
Deputy: esis 


APPEAL oF FLORA CONSTRUCTION COMPANY. 
 IBCA-101. ° Devided September By. 1959 | 


‘Contracts: Substantial Evidencé—Rules of Practice: Evidence 


A report of a Government inspector is admissible as evidence in. a contract: 


appeal proceeding notwithstanding that ‘it was not prepared until the end’): 


-of the day during which. the events reported transpired, and that it was: 
written up. with the aid:of notes’made by: the inspector. during | the course : 
-. of the day which were destr oyed after completion of the report.” 


Contracts: Additional. Compensation—Contracts: Damages :: Generally’ wey 


Interest is not allowable. asa part of an Sauce adj ustment: ae a standard 
_ form n Government contract. 
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“Contracts: ‘Changed Gonditicns—Contracts: “Changes and: Extras 


“Physical impediments. to the’ performance of the contract. work caused by 
‘the Government, or by another one of: its contractors, do - not constitute’ 


~ “changes” or “changed conditions” within: the meaning. of standard form | - 


construction contracts where such impediments do not alter in any way. 
‘the. ‘quantum | or characteristics of the work. to be done as defined by the 
: contract, are not contrary to anything contained’ in: its. provisions, ‘and 
were not in existence when the contract was made or, if then in: existence, 
were not conditions that were mapeuas as well as unknown to the contractor. ; 


Contracts: Interpretation i 

An ambiguity. in specifications and arawinzs: prepared by the Government 

will be resolved in favor of the construction . contended for by it where 
there is no showing that the. contractor. actually and reasonably relied 
‘upon a different construction or that the Government had .a conscious 
design to write a different construction : into the contract, and where. the 
specifications and drawings lend more support. to the Government’s 
construction than to the one: contended for by the contractor. 


BOARD OF CONTRACT APPEALS. 


“ae eruhe ae appeal has been taken by’ Flora Construction Comnany,: 
Denver, Colorado, from a decision of the contracting officer, dated ._ 
- December 12, 1956, upon certain claims arising under: a contract with 


ee ] the Bureau of Reclamation, dated April 22, 1955. 


The contract provided for the ‘@onsteaction of two 115-Kilovolt 
transmission. lines, each approximately 4 miles. in length, running 
» from a switchyard site at Gavins Point Dam on the south side of 

the Missouri River in Nebraska to a point of connection with an 

-. existing transmission line. on the north side of that river in South 
Dakota. It was on U.S. Standard Form 23 (revised March 1953) 
and incorporated the General Provisions of U.S. Standard Form 23A - 
(March 1953) for construction contracts. It also incorporated cer- 


tain standard specifications of the Bureau of Reclamation, designated 





“Standard Specifications and Drawings for Construction of 69-° 

-and 115-Kilovolt Wood-Pole, H-Frame. Transmission Lines Novem- 

' per 1953.” ‘The contract was on a unit price basis, _ total estimated. 
price being ‘BT5,299.99, 

The appeal covers 7 claims out of a total of 11 that were sescerd 
in the release-on contract and made the subject of the contracting 

-officer’s decision. The claims that have been. appealed a are Nos. 1 to 


5 , inclusive, and Nos. 8 and: 11, 
CO baie, N 0. J —Switeh Si iructure 


~The two transmigsion. lines provided fort in the contract were, @X- 
except, for the crossing of the Missouri River channel, to be wood-pole ~ 

lines.’ Each line comprised three conductors, and the typical sup- 

‘Porting, structure consisted of two poles joined by a crossarm ‘from - 


i 





: ase oot _ APPEAL OF ‘FLORA CONSTRUCTION company ot Oe eee 


3 eas September ‘4; 1959 


. witch: the craulators were “suspended, - After ‘the contract had been - a 
awarded, the. Government. determined to substitute. for. one of the oe 
typical structures near the northerly end of the “B” line (structure. ee ee 


89/9 at station 219-65): a more complicated structure supporting a. 


- switching mechanism. This structure consisted of five poles with | re 
_ various crossarms, channels, braces, and guys, on which the switching 
mechanism was to be placed, and to which the three conductors were to. 


be dead-ended on both. sides. The Government undertook to furnish . 


the switch and two of the five poles, and. appellant was to furnish the: 
remainder of the materials needed. 


Negotiations between the parties prior to inidiation of constriction o 


of the switch structure failed to result in any agreement upon the —~ 

price to be paid therefor... Appellant was thereupon instructed, to go | 

‘ahead with the building of the structure, and was informed that pay-., 

ment would be made at the. actual necessary cost in accordance with. Bas 
paragraph A-9 of the. standard. specifications. ‘The pertinent pore ees 
' tion of that paragraph reads as follows: ae 


~ Extra work and material will: ordinarily. be paid for at: the. limp: sum or unit: . 


x price stated in the order. Whenever, in the judgment of ‘the contracting officer, :- 
~ it is impracticable, because of the nature of the work or for any. other reason to 


otherwise fix the price in the order, the extra work and material. shall be paid 


for at the actual necessary cost as determined by the contracting officer, plusam 
: allowance, not to. exceed 15 percent of such actual necessary cost-of the extra...’ 
. work. and: materials, for ‘superintendence, general expense, and: profit. : The 
-actual necessary cost will include all reasonable expenditures for material, labor <. 
(including. compensation insurance. ‘and social security taxes), and supplies 
furnished : by. the contractor, and a reasonable allowance for the. use of “his: plant ne, 
and: equipment, where required, but will in no case include: any allowance ‘tor 


office expenses, general superintendence, or. other: general expenses. 


* Upon completion of the switch structure appellant submitted a bill 


in. the net amount of $3, 539.25, plus allowances in an unspecified e 
hos amount for. commission on. Government- furnished materials and for. 

~ interest.- The contracting officer in the decision appealed from found 

- that the correct amount due appellant was s $2, 552. 10, without either — 


of the allowances just mentioned. aa 
The difference between appellant’s figure’ of $3, 539.25 and ‘the con: ea 

tracting officer’s figure of $2,552.10 is based wholly upon ‘disagree- 

ments as to the number of labor and equipment hours properly charge-~ 


| able to the switch job. More particularly, of the 48344 labor hours . 


claimed by appellant the. contracting officer disallowed 18214 hours o 


7 at straight time wage rates, and of the 317 ” equipment, hours claimed” 
by appellant-he disallowed 17614 hours. 


The documentary evidence submitted. Ww appellant at: the hearin: 


| consisted of time cards made out. by. individual employees and fore- -: 


_. men’s reports of work done and men and equipment used. In Opposi-. : foe 
ee tion, the Government offered 3 in evidence reports of an inspector who. : 


IN 
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. : had jbeen specifically sbaigted the ‘task of keeping track of the work 3 
- being done at the site of the switch structire. ‘The: inspector testified 


~ that he had made up the reports at the end of each day’s work, and’ 
- that in listing the hours of work for the individual einpleyeas and. 
machines he had relied partly upon his memory and partly upon notes 


ie ‘jotted down on scratch sheets during the course of the day, and that - 


these seratch sheets had. subsequently been destroyed. At the hear-: 
_ ing, counsel for. the contractor sought to have the reports in. question. 
__ excluded from evidence on the ground that the testimony of the in- 
~ -spector showed that they were not original records kept in the regular: 
course of business, but had been made up at the end of the dey: froma : 
‘i other papers not in evidence. 
In the circumstances we conclude that the spoder S reports were 
admissible in evidence under the business records rule. In any. event, 
administrative proceedings are not ordinarily subject to the exclusion-' 
. ary rules of evidence. Rather, the governing principle i is that an‘ad-’ 


- ministrative decision must be supported by “such relevant evidence as. | 


a reasonable mind might acceptas adequate to support a conclusion.” 2 


ee ‘The inspector’s reports, in our opinion, measure.up to the standard of 


reliability called for by that principle. The fact:that a report’ is made he 


- up at the end of the day, instead of at the exact minute when the 


circumstances it: purports to. record actually transpired, is not. suffi-. 
cient to deprive it of that quality. of contemporaneousness. which is 
one of the basic. requisites for. a.reliable written ‘record. -Nor:is the 
_ fact-that a report is made up with the aid of rough notes, jotted down. 
: by the writer of the report for the purpose of serving as an aid to his 


2 memory in preparing it and thereafter destroyed, sufficient to deprive oe 


. the report ‘of that quality of being based on actual firsthand knowledge . 
by the person making it, which i is another one of the basic cna a 
for. a reliable written record: : 
“The Board has: made a day- by- day, man- fy -man, | anits by-unit, ex- 
amination of the evidence: -pertaining to labor and equipment hours.- 
In so doing it has applied the well-established rule that the burden. of | 
~ proving the amount of a claim for extra work is upon the contractor.” 


‘On the evidence as a whole, the Board. finds that appellant actually 


and reasonably incurred direct: labor and equipment costs for the. 
switch ‘structure, over and above those allowed by. the contracting, cs 
officer, to the extent indicated i m the following tables. : ws 


: -1 See Schwartz, “A. Decade of Administrative Law: 1942-1951,” 51 Mich. L. Rev. 775, 
815-18 (1953). : é 

2 Consolidated Hdison. Co. v. National Labor Relations Board, 305 U. Ss. 197, 229 (1938); 

3a The rates given in the.table of labor hours are the straight time ‘hourly. rates (or, in 


eile the case of employees hired by the week, the per hour equivalents of. the .weekly rates). : 


that were ‘used by appéllant in calculating the amount of its claim and by the contracting 
officer: in calculating the amount to be awarded thereon. The rates given in the table of 


equipment hours are the: hourly rates of ownership and operation expense that were also” PohaeS ed 


‘used: by both. appellant and the contracting officer for the purposes of such calculations, ex: . 


. . cept, in the case of the item of equipment designated. as. MW Portable Power. Plant. - The me oa 











supe ee SS 8 ie eptember $j 1969, 

a ae eee Labor Hours 

a te ee Foreman : * Tnemen _Ground- Grdtind.. Laboter : ‘Laborer Total 

A ; man man. - tf Bde lao sagem sae ee 
Rates...--2----} $2.50 |.$3.00 | $1.75 | $1.70 | $1.40.| $i.30 |.--_1_ 
oh, Be |e (ja omens es Oa: 
Oeil 16 ssseceo- clans ob eye nr Eat esnEN Pear MRI eRe np Sonar sia ae 
Oct. 2020222 A 4 Woon eeeelee cle A the ae 
Cots 25200 22-2 oe es Me See tee pee Bl i cee fe ee tls Soe 
Oot. 27.22.2204 1% DG Si eeaubet | hs tra ail esta ceo ee 
Wet. 20 2 te eona sk 2 TY (Siesta a eee cr seen Come enn 
NOV 4 eo eee eee Mela t pales ce ea eres 
INOW AT) ewes good OF oe eee E | Seetues| twee Se leee oat ee 
Nov. 22 a Bee eet hoe cba hele Se ke ae 
Nov. 238._-=.--- 3 7 3 eect elise oocke 6 joe ae 

 Blours co cenlede| Dao goyk  Sae) cagh eee eT Oe ga oe 


Money.__.-~-.-| $31. 25 | $87. 00 | $19.25 | $2. 55 | $2.80 |-$7.80°'| $150.65 - 





Equipment Hours * 


FWD Truck} | MW Portable | ~ 











~ Pickup’ | With§Power ‘GMC ‘Truck Power Plant ~ Total: 
fae _ [Plant eee 
i: Cee eee $1. 31.[- .- $2. 82°" 81 BL. b $4.18 |-2lee eee 
Oct..5 2-2 ee 1 4 Ashe ee (ee i 
Oct. AS ds 8 eh Saat Hos aE Ue er nae rec SORE EN 
Oot: 20_ eke r Seal [ani ee le MN aes (eg ee mn De mee ae ee 
8 [1 (ey See en See (OS nore P| am Nee Ee, COROT SEE aR ES fe Wa tsr Ti mn 
OCG 25550, se eo es a ee le ee nts oe 
Oot iB nose oe eet ised aadee Sale ane poses | ie encarta 
Oct. 27_2.-.---- LL We ie Sie oe een oemae tei ee 
Oot: 2c. a5 2 ek Pete SS tered ale ae et es ls 
ofa, eee Valet SoG oe tees ae ten f oe elt I oe 
INOW, Ao oe ECE] [ei cas ee ae (RS RR RnR LOU es ere 
Nove 7 we ek Di | Pes ett Nea eet Sete | es as | lee ee 
Nov. 10..--- 222 eee ee. Oi ee es Seale os A ee 
Nov: Qo o50 Se ee ee Be [ine SE ee Lae ee ee 
(NOV. 25 fusca Soke 2 9 ca” Se See a Leese mnicarn| (tet crete fo 
Se Hours) 22 ead Seas Be "28% Smee” a ae 16 | 654% 
» Monty 2222.28 ce $66. 27 aa 24 |. $18, 08. aes Ai te 
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Board ‘has derived the rate for this item from. the rental rate for gasoline-engine-powered. . 
lighting plants of 1, 100 watts capacity or less given in the 1955 edition of the “Compita- 
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.. tion: of Rental Rates for Construction. Equipment” prepared by the Associated Equipment . : ee 


; Distributors, and from the ratio between ownership and operation expenses reflected in the 
tates used for the other items: of equipment omer on the switch job. . 
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oe | Appellant i in caleulating the amount of its lai and the mene x : 
officer in calculating the amount he awarded thereon made an allow- 


~ ance for payroll taxes at the rate of 1114 percent of direct labor costs. 
Likewise, both made an: allowance for superintendence, general ex-. 


“ pense, and profit at the rate of 15 percent of allowable costs. Apply- 


ing these percentages, the amount of the additional compensation due 
_ appellant for the use of its labor and etapment becomes pen: 91, as 
follows: _: ; ; , 
. _ Direct-Labor__--------- ne 265535 ee $150. 65 








Payroll 1 1%, <1 ae Ne ie cenwendee ieee: 1OLO5 e: a 
Hae pment pi eae Se erent sae ai-~ 118, 41 
Allowable Codec es SEED Re Pa EE .. $286. 01 a 
Superintendence, General Expense, &- PROUE SSS seeks 42. 90 ise 
: re ene age Sites eres $208. 91. 


. This brings us to appellant’s contention that it is entitled to a com- 
~ mission on the cost of Government-furnished materials. Paragraph 
A-9 clearly precludes acceptance of the contention put forward by. . 
appellant. The claim for a commission on the cost o Government- ae 
furnished materials is denied. : 7 
. Appellant. further contends that it is entitled to interest at the rate 
of 6 percent on the amount of the claim from the date of acceptance of 


| the contract work to the date of payment of the amount due. This soe 


contention, however, disregards. what the Supreme Court has de-- 
~ scribed as “the traditional rule that interest. cannot be recovered 
against the United. States upon unpaid accounts or claims in the ab-._ 
sence of an express provision. to the contrary in a relevant statute or — 
contract.” Appellant cites no express provision for the allowance of | 


~interest in the instant contract or. in any applicable statute, and the : : 


’ Board has found no such. provision. <Henee the claim for interest is 
denied. 
“Claim No. ti 1s, thchaore, allowed to ‘the: extent of $3289 91. 


Claim No. 2—Line Pin 


“trond the north bank of the Missouri River thes course: se the dno. 


S transmission lines ran first across a level flood plain, then uphill 


through an area of badly broken terrain, and then across a rolling» 


: plateau above. these “breaks.” The only indication of. the location a s 


of the lines in. the contract documents was in the form of a “key map,” 


a drawn to the scale of 1 inch equals 10. 000 feet. The “key map” : o 


«United States v. Thayer—Weat Point. Hotet Co., 329 US. 585; 588 (1947. ). : Aeeord: 


: United. States.v.. Aleea Band. of Tillamooks, 341 U.S. 48: (1951) 5 Komatsu: Manufacturing 2 


Co., Ltd. v. United States, 132 Ct. -Cl. ‘B14 (1955) ; Ramsey v. United States, , 121 Ct. CL. 


426 (1951), cert: denied 843 U.S. 977..(1952).; ‘Ogle, ALT Comp. Gen. 526 (1987) ; Bury. a 


Compressor Co., 61 I.D.. 215 (1953); Strick Co., ASBCA No. 2416 (April 17, TPeey : 
ated Construction 0o., ASBCA No. 2556 enue 2 23, 1956). 
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: shiowed that there would be two angles j in the course ‘of £ the transmis- eh 
~ sion lines and appellant’s president. in making his pre-bid investiga-- iz 
tion of the site inferred from the map, in conjunction with the ter- ... | 
rain, that the first of these angles would fall on the flat land below. 


the “breaks, 2 Actually, however, appellant was required to locate 
the first angle on the top of a small bluff some 600 to-900 feet north © 
of the point where its president had considered that. the angle would 
fall. This, of course, resulted in. the portion of the line between. the. 
ae first and the second angles running ‘somewhat to one side of the: course , 
which he had visualized. Appellant contends that the structures: at 





~ the first angle, and some of those in the stretch between it and the . 


second angle, were more expensive to construct. than they would have 
~ been if the first angle had been placed « on the fat: land. The amount _ 
claimed on this account is $2, 070. ve 
~ Allowance of this claim i is clearly foreclosed by reason - a failure | 
a appellant’s part to comply with the protest provisions of paragraph 
A-11 of the standard specifications.® 
. Structures at the first angle were. actually: set in 1 place on or about 
October 12, 1955, but, nevertheless, the record contains no evidence that 
any written protest was submitted until December 9 of that} year. “This 
_ was clearly too late. While appellant’s president testified that he had 


~- communicated his objections orally to the chief inspector for the Gov-. 


~ ernment before the work was done, this conversation w: Ss, in'our opin- ~ 


. “jon, insufficient to constitute a timely and proper protest in view. of the: 


_ unequivocal requirement ‘of paragraph A-t that. ‘Protests. be in 
Writing.’ Dicer: 
In his decision the contracting officer donsidered the nee here i in-- 

volved from a substantive standpoint:-and-concluded that.it was with-— 
out merit, but he also expressly invoked the lack of timely written’ 
a protest as-a bar to. allowance of. the claim. Such being the case, it 





5 This paragraph, as amended by paragtaphe ‘tt of ene specifications, reads as ‘follows: S 


_ “Te the contractor considers any work demanded of him to be outside. of the re-. 
“quirements ‘of the. contract, or considers any record or ruling of the contracting offi- .-.. 
=: @er or of the inspectors to be unfair, he shall immediately upon such work being de- °~ 
manded or such record or ruling being made, ask, in-writing, for written instruc. 
“tions or. decision, whereupon he shall proceed without: delay to perform’ the-work ~ 
or to. conform .to the record or ruling, and, within thirty (30) calendar days after © 
- date of. receipt: of the written instructions or decision - (unless the contracting 
_. officer shall grant a further period of time. prior to commencement of the work 
‘ laffected) he shall file a written protest with the contracting officer, stating clearly” ; 
and in detail the. basis of his protest. ‘Except for sueh protests-as are made of 
record in-the manner herein specified. and within’ the’ time limit stated, ‘the ree- 
ords, rulings, instructions, or decisions of the contracting officer shall be final:and 
«conclusive. Instructions and/or decisions of the contracting officer contained in 
‘letters transmitting drawings to the contractor shall-be considered. as written in-: 
structions or decisions subject. to ‘protest. as herein provided. " 


_ © See Dunnigan Construction Co. v. United States, 122 Ct. cl. 262, 292-93 (1952) ; ee ; 





United States v. Cunningham, 125 F. 2d 28, 30-32 (App,. Dc. ae ; Associated ee hve 


te and Bnginecring: Co., Inc., 61 LD. 60, 62 oe 


"92650259 —2 
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et 


ey : sould not be said that this omission n had been waived by the contracting 


se officer, 


Nor i is: ‘there merit. to the éontatition that the omission should has. | 


2 ~ been waived. Thesole statement that any protest was made before the | 
é - work was done is to be found in the testimony of appellant’s president _ 


eas. to his conversation with the chief inspector. Although the latter 


was called. as a witness, neither party questioned him on. this point. 

.:Yet one of the very purposes. of the requirement that protests be in | 
‘ writing i is the avoidance of situations where the only proof of the mak- 

ing of a protest is in the form of the testimony | of an interested witness. . 


tony Furthermore, hada. timely and ‘proper protest ‘been made, it would _ 


| - have-afforded the Bureau of Reclamation. an opportunity to examine | 


the possibility of locating. the first angle at the point desired: by ap- 


- pellant or, at least, of making the same effort to keep track of the cost. 
of the wok as was done in connection with Claim No. 1.. Thus it 


ee would be impossible for the Board to. find that the Government was eso 


not in fact Pireiuciees by the omission to submit a vanely written . 
. protest. 
: Finally, appellant contends that paragraph Atti is ‘not applicable to 
the instant case and that the governing provision is the portion of the 
“changes” clause (clause 3) of the General Provisions which. states : 

: Any claim of the Contractor for adjustment under this nine must be hadertea 
in writing within 30 days from. the date of receipt by the Contractor of the notifi- 


cation of change: Provided, however, that the Contracting Officer, if he deter- 
mines that the facts justify such action, may receive and consider, and adjust. ; 


: any such claim asserted at any time DEAE: to the date of final settlement ofithe . 


contract. 


o However, there was no more of a coinplinnice with che requirements 
_ | of Clause 8 than with those of paragraph A-11. 
oa _ Claim No, 2, therefore, is denied. 


Claim No. 8—Channel ve 


The location of the ‘transmission lines was planned so that iss J 
lines would cross the channel of the Missouri River at a point just. 
_ east of and downstream from: the spillway and powerhouse sections ' 
of the dam. This was at the south end of the lines and also of the. 
dam. Steel towers were to.carry this section of the lines.. Under~ 
_ the terms of the contract, construction of the towers was the Gov- - 


ernment’s responsibility, while stringing of the: conductors across the . 


river channel was appellant’s responsibility. 
_ Appellant’s president made a pre-bid. investigation of the site of- 
‘the channel crossing sometime around March 15, 1955. At this time 


‘the spillway and powerhouse sections were in process of construction, 


the steel towers had not yet been erected, and the river channel was dry, 
ee nove been sealed off by 2 a cofferdam i in order to: facilitate construc- 








aS 
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tion of the fewer levels of the. spillway’ ‘and. ‘porortonse. Workiiie. 
~ space in the area. was constricted. by a high bluff which closely. 
-approached - the south bank of the. river. Appellant’s president. 


observed a substation on the bluff, at .a point southwest of the dam, ~ | 


from which . ‘power was sapeliel. for the construction work, but; 
noticed: that the temporary powerlines used. for this purpose did not, 


cross the path of the lines to be strung by appellant. The bid open- 


ing date. was April 7, 1955, -and appellant, mailed its. bid 2 days before». 
‘that date. 
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The. steel towers were Gompleted’ in the’ ‘early oat of September: : aa 


1955. ‘By. that time several things had happened that ‘affected the . . 


| ‘work of stringing the conductors between them, which was performed | 
~ ‘during. the 2 ensuing months. First, the contractor for .construc- 


ey, 


tion of the powerhouse had strung a 12. 45-kilovolt temporary. power- ; ms a : 


‘line. along the south’ bank of the river in such a way that it crossed 
at right angles. the path of the lines to be. strung, by appellant. See- 
‘ondly, the same contractor had also placed temporary buildings’ on. 
the right-of-way of the: lines. Finally, the cofferdam had been.” 
removed and the channel between the steel towers, was full of water. 
These events occurred after the award of appellant’s contract except” 
‘for the building of the powerline, which. preceded. the bid opening 
: date.” mee 

‘It is appellant’s ‘eontention that the powerline, the tufldings’ and” 
‘the removal of the cofferdam were. unanticipated and unreasonable 


~. impediments to its work for which it should be paid by the Govern- . : are 


“ment. ‘In this connection it also asserts that had the Government. 

been more prompt in erecting the towers, it could haye strung the 
‘conductors between them before the cpiter dark had_ been. removed. 
The amount claimed is $1,725. 


~ In evaluating these contentions it must be borne in mnt that the 


“Board does not have general jurisdiction to settle claims against the 


Government for breach of contract, or for breach of quasi-contractual eer ine : 
‘obligations, or for torts. Insofar as. pertinent to the instant. case, ; cas 
| ee have. jurisdiction to allow a claim for. additional. compensation ‘ 


7 The construction ‘of Gavins' Point Dam was under. the gauateison of the Corps: of En- | 
: _gineers. According to its records, ‘the temporary powerline in. question was begun. on 


"March 10 and finished on March 18, 1955. That appellant’s president did not observe the 
- building of this line during his pre-bid investigation may. perhaps be attributed ‘to. the fact | 


that; as his testimony shows, he arrived at March 15 as the approximate date of the in-. ; 
vestigation by a process of conjecture,. rather than on the basis of. actual: recollection, so” 
 that-the actual date conceivably might have been earlier than’ March 10: . Or ‘this failure |< 


-.may perhaps be explained by the fact that he did not extend his site investigation to the 
--vieinity of the substation,.and, therefore, would hardly have been in a position to observe 


line construction: operations until they had reached’ the area of concentrated. activities be- . 
low the. bluff, where appellant’s work was to be done. He conceded that he.made no in- ©’. er 
quiries ‘of the contractor who built the temporary line, or of anyone else, as to what plans of) : 
there were, if-any, for. ‘providing facilities to serve the construction operations with power, ; 


3 jover and above ¢ those in existence at the time of his visit to the site. 
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a3 only hier: the: lanes arises mt of ‘creumatancas for which an adjust- oe 
-. - ment of the contract: price is authorized by some provision of the 
“contract itself, as in the case of the equitable adjustments provided 


for in the “changes” and “changed conditions” clauses (Clauses 3 


= and 4). of: the General Provisions. The first, of these clauses applies — 


to changes ordered by the Government “in the drawings and/or - 


_.. ‘specifications of this contract and. within the general scope thereof.” | 
~The second applies to “(1) subsurface or latent, physical conditions 


at the site differing materially from those indicated in this contract, — 


or (2) unknown physical conditions at the site, of an unusual nature, 
‘differing materially from those: ordinarily encountered and generally . 
- recognized as inhering 1 in work of the character provided for 2 in 8 Boe) a 
contract.” | 


The Board is ; unable to: ead in the circumstances of this dain any: a 


_. basis for a price ‘adjustment under the contract. The impediments | 
and delay of which appellant | complains appear to have made its. 
. work at the channel crossing more expensive than it had anticipated, 
bat 2 ib: they did not-alter in any way the quae or characteristics Of 73 
that work as defined by the contract. - 


‘The specifications and drawings contained nothing on the subject . 


of the’ cofferdam or of. buildings on the right- of-way, and,for this ~ 
reason alone it would be impossible to consider either the removal © 
| of the cofferdam or the presence of the buildings as a “change” 
- . within the meaning of Clause 3, or as a “changed condition” within 


the meaning of the first of ‘the two categories of such conditions 


described in Clause 4. Nor can. they be considered as coming under: 
the second category, forthe language used in Clause 4 imports that 
~~ in order to be within the second category a condition must be one 
~.. the existence of which is capable of being known at the time when 
_ the contract is made, and, hence, must be one which is in existence. 
_ at that time.® And it is well established that delays by the Govern- 


ment in. performing its own obligations. are - neither ear al nor 
“changed conditions.” - 
With respect to the temporary powerline, appellaiit points to the 


fact that the “key map” included in the-contract documents showed a 
number of powerlines, including some that.crossed the course of the: 


».lines'to be constructed by appellant, and others at a distance. from 


--. that course, but did not show the line in controversy. This. map, 
however, affords no clear indication of an intent to show all existing 
tee? powerlines, much less ¢ an. intent to show: powerlines,not yet in exist- 
 -ence/when’ the contract documents were offered for bidding. Ifap-. 
~pellant did deduce such an-indication from the. map, the deduction eee 
“was unreasonable, for the map showed no powerlines i in the vicinity — 


: a 8 Morrison-Knudaon Ca., “Ca-170 (October 20, 1952) ; ; Koeneke, ASBCA No. 3163, Sted. 
te ‘BCA par. 1313 (1957). 
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ee of he south’ andl of the dam and yet, as appellant kiisw froin the pre- - ee 


_ bid investigation of its president, there was in this vicinity a substa- 2 ee 
tion with, one or more lines erate power to it, and from. it to the oe 


dam. 


These condideratiots derive added force from the fact that appellant es 


-Inade no effort to recheck conditions at the channel crossing site during 
the period that: elapsed between. the pre-bid investigation and the bid 
opening date, notwithstanding its: president’s knowledge that major 
construction operations were going forward in immediate proximity 


- to that site, and notwithstanding the rather pointed warning in para- 
graph A-22 of the standard specifications that the work to be done ee ae 
under the contract would include the making of satisfactory provisions. 5 


to overcome interferences with transmission, telegraph, or telephone 
lines “existing on date bids are received.” Such a recheck would have 


revealed the presence of the line in question since it was. completed. Ce 


nearly 3 weeks before the bid opening date. As the presence of the. 
line did not: contravene any indication contained in the contract docu- 


ments, it must be concluded that it was neither a “change” under Clause ou 
- $ nor a “changed condition” of the first category described in Clause. . 


-. 4.» Furthermore, the presence of the line was not a circumstance so: 


out-of-the-ordinary, considering the size of the dam construction job 


‘and the limitations on working space imposed by the river and the bluff, -. | 


as to bring it within the second category of Clause 4. 
Claim No. 3, therefore, is.one which neither : the contracting, oflicer 
nor the Board could allow. i Or ee 


‘Claim No. j-Reframéng Poles . 
“One of the Seeueiines on the “By Jine (Givactite O176 i at. station . 


_- -117+19.48) was set in such a manner that the center pole was too’. eon 
~, high. Appellant contends that this was due to an error by a Govern- 


ment inspector in checking the setting of the structure.. Appellant 


. performed the necessary corrective work and claims additional com. ee 


Zz pensation therefor in the amount of $242.34. 
This claim is barred by reason of lack of. timely soma with 


the protest Bren of paragraph A-11L of the standard gatas os 


“ ‘ cations. 
While the Paots of the claim’ were the abit of consider able con- 
‘troversy at. the hearing, no witness placed the performance of the cor- 


~ rective work at a later date than approximately Octcber 20, 1955. DRGs sie, 
earliest written notice of the claim that appears in the cont is dated” fee 


7 December 9, 1955, and, hence, was ‘too late... The Government in-~ 


. ® Appellant’s further contention that the controversial powerline did not appear on the 


‘. .plan-and profile drawings furnished it after the award of the contract is irrelevant, for |. 


1. \ these drawings were not a part of. the contract documents. and were not Telied upen. DY: 


sjappelant't in Preparing its bid, their contents being i es to it at: that Hints. ; 
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o spector, however, testified: thi on ae same eee on whieh the ork: was: oS 
* ~ done- appellant’s president. told’ him that a ‘claim would ‘be made. - 


' ‘This was not enough, for, as pointed out in connection with Claim No. 


9 2, paragraph A-11 requires that protes‘s be in writing. Furthermore, | si | 


there is nothing in the record to indicate that the inspector. was an — 
authorized representative of the contracting officer for the purpose 


OF ‘receiving protests, or that he communicated the statement, of appel- 


lant’ 's president to any such representative. 


‘Although the contracting officer found the claim to be without fee 


merit, he expressly | invoked the failure to make timely protest in. writ: . 


oe ing as a ground for his rejection of the claim. The discrepant and 


“tnicertain accounts of what. happened i in connection with the setting _ 

- and correction of the structure, as given at the hearing, pointedly. 
-. illustrate the significance of a timely and proper protest to ‘the proper 
- official as a. means for facilitating resolution of a dispute while the — 

facts are still fresh. In the circumstances, it-must be concluded that 
the contracting officer’s refusal to waive was fully justified. 

iz Appellant urges, however, that the Government inspector, when the — 
~ need for the corrective work was discovered, orally informed appel-. 


= lant’s foreman that this work would be paid for as an extra, and con- 


A tends that it was the normal practice in the Bureau of Reclamation for. = : 


an informal commitment of this sort to be followed up at a later date by 


' the formal allowance of.an extra, notwithstanding a failure to protest. 


What may be the proper view. of the law applicable to such a situation af 


need not: be here considered, for in any event the evidence is insuffi- 
cient to establish that the asserted informal commitment was in fact 
_made. Appellant’s president testified that the foreman in charge of 
~ the erection of the structure told him that the Government inspector - 
“had said that an extra would be allowed. The inspector, on the other 
. hand; testified that,he told no one that the work was a proper extra or 
_ that.a claim would be paid. Bearing in mind that the burden of proof 
is on appellant, and that its version of what. happened is based en-' 
_ tirely on controverted. hearsay testimony, the Board finds that the 
inspector did not inform any of appellant’s representatives that the. 
work in question would be regarded as an extra or paid: for as such. 
.. The circumstances related above, as in the case of Claim No. 2, also 
. Becessitate rejection of appellant’s contention that the claim is open — 
. for consideration under the notice provision of the > “changes” clause. - 
Claim No. 4, therefore, is denied. ~ 


Claim No. 5—Saddle Clamps: 


Many of the wood-pole structures:to be erected under the contract 


were to have X-braces between-the poles. Appellant was. ordered to. 


install-on each pair of X-braces a saddle clamp, which is a device for 


clamping together, the braces at the point where they cross oné another : aco 
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ey the center of thie xX “Most. of the structures to Be saliiped with Ps eae 

ale X-braces 1 were two-pole. straight line structures of the type designated oe 
as HS. Appellant asserts that while the contract required saddle 
clamps for the other types of structures, where strains were greater, 


a it did not require them for the HS structures. For providing saddle 


clamps on these latter structures appellant claims additional com: : 


“ pensation of $139. 44; 


The provisions with respect to. X-braces in, the standard petition” < ae 


. tions mentioned steel end fittings for the braces, and bolts, locknuts, | 


~ and washers for attaching the braces’ to the poles, but said nothing : 
~ about saddle clamps. The standard specifications contained seven ._ 


- drawings on which X-braces’ were shown for structures of the types — 


_ covered by the instant contract. Drawing No. 1 was for the HS struc- ~ : Pee : 
tures. It depicted by dotted lines braces without saddle clamps. 


‘Drawings Nos. 2, 3, and 8 were for structures of types other than HS. 


| Each depicted. by dotted lines braces with saddle clamps. . Drawing : - = 


No. 39 showed various details of two- pole straight line. structures, a : 
category that’ included. HS. structures. It depicted. by solid. lines. 
braces with saddle clamps. The list of materials appearing on this... 
drawing, however, referred to a:“Two piece X-brace, boxed end fit- | 


tings,” without mentioning saddle clamps. Drawing No, 40, which — ee 


related to-two-pole structures of types other than HS, was te lentioals 


with No. 39 in the particulars above described. Drawing: No, 45, 00°. : 


which related to three-pole structures, showed the ends, but not’the — 
- intersection, of the braces, and in its list: of materials referred to “X= 


Brace complete. with fittings, washers, nuts and bolts.” Al] seven oe : 


drawings were expressly made a part: of the contract by paragraph q 5 
of the specifications, : 


Consequently, the terms of the contract awoied a sonsiderabls ais . oe 


gree of ambiguity on the subject of saddle clamps for HS structures, 
and were, fairly susceptible of being construed either as. requiring or 
as not requiring saddle clamps for these’ structures. me respect to. 

such a situation, | the Court of Claims has held: . ee 


Where the ‘Government draws Specifications which are fairly sdaceoubie of. Qe 


 eertain construction and the contractor actually and reasonably so- construes 


them, justice and equity require that that construction be. adopted. a 


‘One essential ingredient of this long- established, rule is that the ae : 
construction which the contractor seeks to have adopted is a construc- Coates 
tion which it itself actually and reasonably placed upon the contract.» 


In the instant case, however, there is no evidence to show that appellant.» 
- omitted saddle clamps for the HS structures in computing the amount: 
ne of its bid, or > took any. other action, . before the. present eonROre 


: 40 Peter Kiewit. Sons’ Co. v. United’ States,: 109. Ct, Cl. 390,. 418 (1947). 
Syn eeters Contr cones, Corp. v. United ee Ct. Cl. No.. 844-55 (December 3, , 1988).. 
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~ arose, which’ manifested an understanding. on “tis part that the | ‘con- . 


tract did not require saddle clamps for such’ structures. In fact an 
- what evidence ’there is suggests that appellant may have initially read 


a the specifications. and drawings as calling for saddle clamps for HS 
structures. During the interval ‘between the award. of the. contract = 


and the giving of the notice to proceed, appellant placed with a manu- 


a -facturer an order for the X-braces necessary forthe performance of | 


the contract. Notwithstanding that it would have been possible for 


coe ‘appellant to have purchased braces without saddle clamps, this order 


‘specifically mentioned that all: of the braces were to have saddle © 
_clamps, and under it the manufacturer furnished. a ‘saddle. clamp for” 


~ each pair of braces. In these circumstances we can find no basis for. 


the application of the conira proferentem rule, as quoted above.! Bo 
Tt is true, as appellant points out, that in an earlier version of the 

. standard specifications saddle clamps were expressly mentioned and, — 
--in addition, were shown on the drawing for HS structures. : The con, 
' tracting officer, however, stated that the omission of these particulars 


ae from the version incorporated in ‘the instant contract was due in part 


_». to.an-effort. to eliminate wordage deemed superfluous and in part to. 


inadvertence, and no evidence to rebut this statement appears in the 
record. Thus, it cannot be said that the differences between the two : 
versions reflect a conscious design to’ dispense with saddle clamps for — 





HS structures. This being so, the differences simply tend to confirm 


_ the ambiguousness of the terms of the contract, and afford no more 
of a. reason for resolving the ambiguity in appellant’s favor r than 
‘they do for resolving it in the Gover nment’s favor. | 7 

-. Returning to the contract documents, the depiction in ‘solid lines of . 

a saddle clamp on the X-brace shown on drawing No. 39 would: seem 


to be. entitled to somewhat greater weight than the mere omission of | 


~ saddle clamps from the other places where they might. logically have 


been included; iie., the list of materials, drawing No. 1, and the speci- - i; 
a fications. themselves, In the absence of any more reliable indicia of © 
: the. meaning which the. parties intended, we construe the contract. - 


as: requiring opp aar to prove: saddle. ule for the ee, ng 
~ structures. . . 3 
pClauy No. 5, therefore, i is denied, 


Oli: No, 8—Peninsulae Operations 


2 “Betiveen the channel crossing ' ‘and the north bank of the Missouri . 
- River the transmission lines ran through a lew- -lying area that, prior 
to the construction of Gavins. Point Dam, had, been occupied partly - 

_ by islands and partly by water. . The contr act stated that in this area 

~ the wood-pole structures for the lines were to be placed on peninsulas 


ee projecting downstream from the toe of the dam, and. further stated 


: SCT. Consotiaated Engineering Co. Ino. ve United States, 98 Ct. Cl. 256, 280-81 (ass), 
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_ September 4, 1 959. 


ne that these patie s were sstsaings constructed under a separate contract, « 
Appellant claims the sum of $862. 50: on’ account of various. delays’ 
and impediments which, according to the testimony of its president, 
“were encountered in building this section of the transmission lines. . 
The asserted ‘delays: and impediments are, In summary, as follows:. 


ue (a). The contractor. for the construction of the dam was low 
“in completing the peninsulas and making, them available to. 
appellant. 
(b) A. chalk stockpile: on one of the peninsulas, peneral ‘of which 
nae was made the Government’s responsibility by the. terms of the 
mis contract, was not timely. removed. els rs 
-{c) The dam construction contractor built a eadce: with locked 4 ges 
% gates, at the north end of the dam, and failed to make suitable -. 
provision: for unlocking the gates at appropriate times, thereby re 
eee restricting. ingress to and egress from the peninsulas... : 
(a) This contractor dug drainage ditches that hampered the e string: 
__. ing of the conductors. ne 
-/(e). This contractor stopped stringing operations that were inprog- 9 
~ -yess; and required the removal of: wire reels during the period - ee 
of stoppage,’ in order to. facilitate the ‘completion, of "its own. oc4 
work.. 
(f). Line construction materials, such as crossarms and fcainiore 
. left on the peninsulas were broken or destroyed. before they 
~ could be installed. 


~ Appellant’s president also ‘testified that, the measures souimarmel : 
in items (c), (d), and (e) were, in the main, taken by the dam con-. 
struction. contractor at the direction of personnel of the Corps of En-- 


gineers, the agency haying supervision over the. construction of the. 7 


‘dam. 
The legal considerations: mentioned in ‘the. Giants of. Claim, No. 
8. are equally applicable. to the first five items of the present claim. 

‘The Board can. find in appellant’s s description of these items nothing 
which could be considered. as amounting to a “change,” or to a- 
“changed condition,” or to any other circumstance for which an.ad- 
~ Justment. in price is authorized by the contract. In essence, all of. 
these items are for damages for breach. of contract, a. matter es 
which the Board lacks jurisdiction.» . 

‘Item (f) would appear to be one in which: a price ‘adjustment on 
account of the costs of complying with the requirement of the. Gov- 
-. ernment that the broken or destroyed materials be replaced by appel- 
~~ lant could be made administratively, provided: some wrongful act or, 


- emission of the Government was a cause of the breakage or destruc-.. 


tion. . The evidence, however, goes no further than to suggest that. 
the actual cause was, in all probability, negligence or perhaps .van- 
-.dalism, on the part of unidentified employees. of one of the contractors 
ee or subcontractors engaged | in peeomne work at the dam site. As us 


"59650298. 


oe Li ‘concur: 





“sumption by: the Goverment ofa an | obligat gation to atclinde: all mich per- : oe 
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‘sons from the areas where appellant was working is plainly. negatived ee! 
by the. numerous. references. in the contract. to work to. be done ‘by 


contractors other ‘than appellant. As there is no showing that the 
-Govertiment, or any of its own personnel, was at fault, there is no. 


basis on. which appellant can be relieved of the replacement costs. 


- Claim No. 8, therefore, is one which neither the contracting officer ea 


- por ne Board could: allow. 


0 Laie No. 11 Cae, erse Weather 


7 “The ae for completion: of the. work - was September 15, 1955. “The 2 
time for completion was, however, extended by the contracting officer 


to November 30, 1955, and the work was actually completed and ac-_ oe 
“cepted on that date. The ground for such extension, as found by the’ 


contracting officer, was that certain of the working areas could not be 


made available to appellant until November 8, 1955, because of neces- 


‘sary exclusive use of these areas prior to that date by contractors en- - | 


- gaged in. building the dam itself. Appellant contends that adverse. — 


80 increased the cost of the work above what it would otherwise have 


oe ‘ been, and. claims the sum of $1, 650 on this account. 


weather conditions during the period from September 15:to November | 


The delay in completion beyond the date originally set is seoribed ' 


“ by appellant to the same circumstances that form the basis of Claims 
Nos. 3 and 8. Those circumstances, we have found, do not afford a 


basis on which relief could be afforded appellant in this proceeding. » 


The instant claim, being merely for additional losses or expenses at- 


- tributable to those circumstances, is necessarily subject to the same 


infirmities as are Claims Nos. 3 ard 8. This is also true of the ground . 


to which the contracting officer ascribed the delay in completion, since 


such matters as items (a) and (b) of Claim No. 8 appear to have been | 


_. the basis for his finding that certain working areas could not be made : ae 
“available to appellant until November 8, 1955. = 
Tt follows that Claim No. 11 is one which neither the contracting 


officer nor the Board could allow. 
a Conctusron a. 


The Board, therefore, determines that the eppelianbs is aceetied to 


area: ‘an equitable adjustment ‘of the contract price in the amount of $328.91 


on account. of Claim No. 1, and to that extent the appeal is sustained. 


oe With respect to the remainder of the sums. claimed, the appeal ig. 
- denica 


Pav H. Ganrr, Acting Chairman, 


Henson J Guanine: Member ee 


"ON MOTION 70 DISMISS: — | | | 
‘The motion of Department counsel of Ange, 13, 1959, to dismiss . 

is appeal for lack of prosecution is granted. - 
The findings.of fact.and decision of the contracting Officer of: June | 

24, 1959, denied two claims in the respective amounts of $663.34 and 

» $186, and granted. an extension of time of 9 days in connection with - 
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"APPEAL OF HENKLE AND COMPANY oe 


o, TBCA-212 - Decided September 16, 1959 


os Contracts: Appeals—Rules of Practice: Appeals: Dismissal: a 
"_. Where the contracting officer fully: informs a. contractor of the right of appeal te 


and. of the necessary procedural steps to be taken, and appellant remains 


inactive and silent and’ does not ‘perfect: appeal, ine = apoE will be: dismissed es 


fOr lack of prosecution. 


. BOARD oF. ‘coNTRACT APPEALS. 


the drilling of four water wells at the Keyes Helium Plant. 


The findings of fact and decision contained a clear-cut reference | 


to the right of appeal to higher authority. 


_.. The contractor wrote a letter to the Board, addressed to the Halen : 
a ae Activity in oe Texas, on o) uly. 17, 1059;° in which it seated 
= that— % 


ke we wish to: register our asus to ‘appeal the > windings of Fact as sub- - 


mitted with your letter of June 28, 1959. 


: We would appreciate your notification of the time and date of our ‘appeal 
f as soon as possible with any other pertinent instructions, 

By letter of July 23, 1959, the Chief of the Division of Gas Field 
Operations of the Helium Activity sent to the contractor the pertinent . 
regulations of the Board of Contract: Appeals (48 CER, 1954 Rev., : . 


Part 4) and invited attention— 


to Section 4. 5 of ‘these. regulations in order that you can 1 specify the portions . ‘af : 
: the findings of fact or decision which you deem are erroneous. Also, you will 


note. that a brief may be submitted. in support of the appeal. 


‘The appellant neither specified “the portion of the findings | of tat | 


Ss ae ee 


ie the findings or. decision are deemed erroneous.” (43 CFR 4. 5 (a)! yo 
~The record discloses that a copy of the motion to dismiss was served 
‘on the contractor at the time of filing with the Board on August 18, = 


- _ 1959 (43 CFR 4.18). Appellant did not reply to the motion. . 


Under these circumstances, the Board must conclude that the ap- | 
‘pellant has abandoned its Pe en: the motion to dis- ‘ 
“Miss is granted. ~ _ . 

- Generally, the Board. will not lightly dicmins an appeal sapecially’ : 
ifthe wording of the appeal supports a conclusion that an appeal to. 

. lee SuLhOEly was. intended. The Board wall “jealously watch ae 


sige | 
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"that cubeautice rights of the. parties are not defeated by mere ‘tech: 
_nicalities. ‘However, in such an instance as the present one, where 
the contracting officer: fully informs a contractor of the right of 


Sra and. of the necessary procedural steps. to be taken, and such 
- action on the part of the contracting officer is followed by complete. — 


oe inaction and silence on the part of the contractor for a considerable: 


-. Hurpert J. SLAUGHTER, iu ember. ° 


period of time, it must be assumed that the contractor has lost interest 


in the appeal and abandoned. it. Parker-Schram Company, IBCA— 


{19 (January’28,. 1959) ; see Reading. Clothing Mu i needa Com-~ 
Bays ASBCA No. 3912. (1957). 


Pau H. Gani, Acting Chairman. 


-» J concur: 


_PAUL D. HAYN ES 


" A-28048 ae Decided Sepiember a1, 1959 


| Bules of Practice: Appeals: Dismissal 28 
An appeal to the Director of the Bureau of Land Maviagémant from the 3 fte- 
‘jection of an oil and gas lease offer is properly: dismissed where after the- 

- notice of, appeal is filed the appellant withdraws his lease offer and requests. 
. arefund of the payment of advance rentals. “S 
‘Oil and Gas Leases: Applications—Applications and Entries: £ ‘Generally’ 


A request for reinstatement of an offer for an oil and gas lease which the of: | 
feror has withdrawn constitutes a new filing which must:comply with the. 
~ requirements of the regulations, ‘including the payaent of a filing fee, to earn . 
‘the offeror priority. - 


APPEAL FROM TEE BUREAU OF LAND MANAGEMENT 


oe D. Haynes has appealed to the Secretary of the Intarior Seon 
a a decision of the Director, Bureau of Land Management, dated Febru- 
ary 24, 1959, which dismissed his. appeal from a decision of the man-. | 
ager ae the Santa Fe, New Mexico, land office, dated February 10, 1958, 


ae rejecting his noncompetitive oil. and gas lease otter New y Mexico 033618 


~ (Oklahoma). . 
‘On March 6, 1958, Haynes, through his’ attorney) w. Bee Bamett,. ae 


‘filed an. ‘appeal from the manager’s decision. “The-record shows that: 
on the next day the land office received a letter signed oy the pee 
_ himself i in which he stated : | - 


In regards to your letter: of February . 10 and to the rejected lease offers I. 


. have decided to drop the offers rather than to appeal again. 


I have deposited 50¢ per acre on 414 acres and.408 acres, Please have the de- a 
partment make! me the refund on this amount as S000 as possible. 








- oe ee ae ean 0 BARE D. SEIAENEB (208 Son bas cai 


~ September 91, 1959 


March 10, 1958, another. letter’ signed by. the appslant was Te- ae iS 


: : ceived. at the land office i in which he stated : 


Please disregard my recent letter, which was: not mailed until vestabaayy ee i ‘ . hag 
questing that. a refund: be made on above described lease se am a ‘have mates 


decided to appeal the case through a W. H. ‘Burnett. 


“The manager took no action. on the first letter and after reasie. of : : 
coy the second letter forwarded the case to the Bureau offices: in vee oe 


_ton, D.C... 


The Director pointed out that the ‘Departinent has held that an. ap- : p a Fe 
peal will be dismissed where, after the appeal is taken, the appellant: 
. withdraws his offer (Helen. Bugas, A-27584 (March 10, 1958)), and» 


_ that since there is no authority for reinstating a lease offer after. it has: 
‘been withdrawn, the appeal was dismissed. | ye 
In his appeal the appellant. contends that’ since ie decision to con- : 


tinue the: appeal “was accepted in as much as the Department did not ee 


refund the money since that date over:a year ago, and the appeal did — 


stay in process ae he does not feel that the ‘appeal was justifiably, ae 
dismissed. 


The ‘appallatt’ste contentions are without merit. Under. the Depart: e 


2 ment’s rules of practice, 43 CFR, 1954 Rev., Part 221 (Supp. ), gen- : : : a 
‘erally: speaking, the officer to. whom an appeal is made is the person .. 


-_ authorized to. determine if an appeal is defective on any procedural 


ground. Conseqtiently,. the manager quite properly forwarded the ie : oe : 
-. case to the Director in order that that officer could rule’ upon the appeal. ee 


The fact that. the appeal was not reached for a decision for 1 year, : 


. a because of administrative delay, did not mean that the appeal was: - cae : ; 


oe “accepted” i in any sense. When the appeal was reached for decision it _ oo 
~.. was dismissed for the reason stated. | 


Whether the appeal was properly dianiiseod depends upon the. con- : 


et Sequences of the appellant’s withdrawal of his offer. ee pertinent - ‘ + : 


tA regulation provides: 


An offer may not be withdrawn, either in’ ‘whole or in part, unless: the with- 
drawal. is: ‘received by the Jand office before the lease, an amendment of the.. 
lease, Form 4-1163, or a separate lease, whichever: covers the land described. in 


the withdrawal, has been ee on. behalf of the United States. 43 oe 1954 a 
 Rey., 192.42(h). wht 23 oh, hee 
A withdrawal takes effect; without, any heater action by this Soares cae 
Hee tary, from the moment it-is filed and once it is filed the offer and all 
- -. rights and obligations under it are at an end. Cf. Mary J. Woolley et... 
> ay 5 LD. 222 (1886) ; Hughey v. Dougherty, 9 L.D. 29: (1889). | 


In an ‘analogous situation, the Department has held that. after-a 


lessee has relinquished his lease, he cannot withdraw his relinquish- 
- ment nor can the Secretary reinstate the lease. Lr homas Pf, Mckenna, 
ee Forrest H.. Eas, 62 ID. 376 aah) 
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os After qwithdvawing his: offer, tlie: former offeror’ standsyin. the same 
relation to the land applied for as any other would-be offeror. -To 
_ gain a preference right to a lease he must file a proper application in — 
s accordance with the requirements of the regulations. While there does: 
~~not seem. to ‘be: any reason why the withdrawn offer and rental * pay- 

ments still in the land office could not be considered as a new offer, 
at the request of the offeror; as a new offer, it must’ be accompanied 
-by a filing fee in order to earn it.any priozity (43 CFR 192.42(e) (1) ). 

Since the appellant did not submit a filing fee with his request that. 


~ his withdrawal be disregarded, his request, even if considered as a 


new offer, was and remains defective anes is: subj ect: to. re] jection. 48 
CFR 192,42 (g) (i) (iti). 
Since the subject matter of the: appeal. ceased at: the time ih appel- 
: lant withdrew his lease offer, the appeal was properly dismissed. 
‘Therefore, pursuant to the authority delegated to the Solicitor by 
the Secretary of the Interior (sec. 210.2. 2A(4) (a), Departmental 


> Manual; 24 FR. 1848), the decision of the canene Bureau: of Land: 


Management, is net: | 
ao T. Farrz, . 
ae Solicitor. ee 


‘APPEAL OF CARIBBEAN CONSTRUCTION CORPORATION - 
-TBCA-90 (Supp.) Decided September 22, 1959 


Contracts: Additional Compensation—Contracts: Substantial Evidencé . 


The amount of the equitable adjustment to be made on account of a “change” 
or.a “changed. condition”. may be determined on the basis of a fair and 
reasonable approximation. of costs, arrived at by a studied consideration of. 

.. the record as a whole. Cost. tabulations made by either party, even though 
there is oral testimony. as to their correctness, do not afford a satisfactory 
basis: for an equitable adjustment if major: discrepancies exist between such 

tabulations and the cost records from which they are represented as having 

- been derived, or if other facts or circumstances reveal the. existence of 
‘major errors in them, 


BOARD oF CONTRACT APPEALS 


‘This appeal, which i is the second one in the instant case, necessitates os 
a determination of the amount of the equitable adj ustments to be made 


on account of two claims, the merits of which were considered'in our 
decision of June 28, 1957 (64 I.D. 254) upon the original appeal. The — 


first claim is for excess costs of pile removal; the second is for excess 
costs of pipe. trenching and pipe laying aes in muck. Each has its... 
~ source in a contract with the Office of Territories for the construction . 
of a sewer at. Charlotte Amalie, St. pone ven Islands. 





Pa 





on Seay ee “APPEAL | OF : CARIBBEAN’ CONSTRUCTION CORP. = ee ae 


fea is es September 22, 1959: - 


In the cited decision the Board held that both alata ‘were meri- - : 7 
Y torious ones, under. either Clause. 3 of the contract, relating. too" 


“changes,” or Clause 4, relating to “changed conditions.” Conform-.- 
| ‘ably to a stipulation snieced into by the parties, the. Board thereupon 








remanded the claims to. the contracting officer for a determination of: ee a 


‘the amount to be: allowed oneach. In this connection the Board pointed a 


~ out that the maximum allowable on either claim would be the sum 7 ia 
reserved by the contractor in its release-on contract; namely, $4,7 91.25 


- for the pile removal claim and $18,473.38 for the work i in muck claim. 


It was further stated in the decision that the provisions of section. “ : | oe 
6-09 of Part I of the specifications should be followed in determining, 


subject. to the foregoing limitation, the amount of the equitable ad- 

justments to. be made. The pertinent portions of that section aa as. 
follows: 

: (a) In’ ‘making ee change eG ntenpinted by Article 3 af Standard Form ee 
General. Provisions—Construction Contracts, the approximate charge or credit | 

. for the change shall be determined by the Contracting Officer in one of the follow- 2 


. ing methods prior to the issuance of the order for the changed work: 


: oe given to oun 


os x oR e 1 ue E Pee 


(3) By ordering the. Contractor to proceed .with. the work and to keep. and 
present in such form as the Contracting Officer may direct, a correct. account 
of the cost of the change together with all vouchers therefor." The cost may 
‘include an allowance’ for overhead and profit not to exceed twenty percent‘ 


(20%) of the net cost. The cost:may also include all items of foreman labor, Ss Sie 
materials and all items of cost such as public liability and workmen’s compensa- aera 


tion insurance,:and social security, . old age and unemployment: insurance ; how-. 


ever, no percentage for overhead and profit shall be allowed on items of social _: aa 


’ security, old age and unemployment insurance. If deductions are ordered, the 


credits shall be'the net cost. Among the items: considered. as overhead are in- ‘ a 


: cluded insurance, other than mentioned above, bond or bonds, superintendent, . 
.. timekeeper, clerks, use of small tools, incidental. ee burdens, and general ofice : 


expenses. a : : : 2 
Following the remand, appellant and the contracting officer at- — 
- tempted, but without success, to reach an agreement upon the amount - 
of the excess costs incurred. . The contracting officer thereupon issued’ 
_ supplemental findings of fact, dated October 2,.1957,'in which he - 
stated $2,075 for pile removal and $4,212 for work j in muck. From 
: these findings appellant took a timely appeal, 
At the hearing on. this appeal oral testimony was given abe appel: 
lant’s president ed by ‘its former secretary-treasurer, a person with 
professional training in accounting. The Government elected to rest 
“its case without presenting oral testimony. The record contains the 
certified payrolls and’ certain other vouchers submitted by. appellant. | 


he ‘As the contracting: officer and his papesttadivens at the site failed to recognize: that 


- their instructions to proceed with the. work amounted to.a “change” within the meaning ° . °: 
of. ‘Clause: 3, Ro order to -keep ‘a ‘cost’ account or: to Preserve’ vouchers was ever, actually: seh 


é 











oe ° 336. 2 DECISIONS OF THE. DEPARTMENT’ or THE INTERIOR, [663D. 





| while the ae was in. pr ogress, tonsther with photostats of about 370. oe 
bills and other vouchers submitted during the subsequent negotiations. ae 
_ These documents are: represented : as comprising all, or substantially im 


. all, of appellant’s basic.cost records for: the sewer construction job. 
“Apppellasit’s theory of the. case is summed up ina tabulation of césts® 


= ‘prepared by its former secretary-treasurer which, according to the ~~ 


- testimony-of both witnesses, errs, ‘if.at all, on the side of understating, as 


ae rather than overstating, the costs actually incurred. This tabulation 
>. places the total costs of the job at $113, 87 0. 13, and allocates them to co 


four categories of work, as follows: ~ 
‘Pile. Removal.__-_--- Soe ae eae ga, 523. 98 98 oe 


: . _. Work in Ordinary. Material oe ieee ance cana -. 18,147. 90 
aoe WOU: Tn Miele ac at ceo BBL SER, BS 2 
> Grit Ghamber_ +2 --- 220-2 nnn mae 859. 86 ee 
Woleh see ae ee eee es $113, 870.13 


- Appellant's witnesses testified: that this allocation had been made‘on’ - | 


. ‘the basis of the vouchers themselves,. its president’s knowledge of the : ; 5 


: a : work that had’ been done, and the wey ee by its Su penntetdent at de 


ae the job site. 


With respect to the pile removal item, it was testified that the costs | 


ee ot removing piles shown on the contract. drawings were included in _ 


the item for work in ordinary material, thus confining the former — 


item to the excess costs incurred by reason of the presence of piles... _ 


that, as held in the original decision, could not reasonably have been 


ae 2 anticipated when the contract was made. With respect: to the: item | 


for work in muck, excess costs of $61, 406. 24 were arrived. at on the. 


. basis of a comparison with the ordinary material item, made as set” 


out below. The witnesses testified that’ of the total length of the — 


sewer lines 832.5 linear feet were in: ordinary material and 1,006 linear . nt 


feet were in muck; by using these figures as divisors of the tabulated: _ 


_ .. costs for the two items the costs per linear foot were computed as 
being $21.80 for work in ordinary: material and $82.84 for work in. 
muck 5 the difference between these latter amounts of $61. 04 was taken Re 
aS: the measure per linear foot of the excess costs attributable tothe ~~ 


presence of the muck; and by using 1,006 as the multiplier of such: | 


os difference the excess costs were ‘computed as totaling $61,406.24. The ... 
grit chamber item in the tabulation: covers a part of the job that i me z, 


- volved neither pile removal nor work in muck. | 
In rebuttal of this tabulation, the Government een an yeas = 


sis of appellant’s vouchers made by an engineer of the Office of Ter- - ~ 


--ritories. According to this analysis the total costs of the job were a 
ay $44, 037. 93,.0r r substantially less than one- ae of the amount. shown —. 


2The diary appears in the vecont: agesnt that the pages . eovering the period from. a May ‘e 
xf prouEe May 24, 1056; are aed So, ne 7 
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| September 22, 1959 Se ee ae 


be appellant's figures. ~The Government: engineer did't not. diloeate oe os 
the total job: costs among: the four categories of work used by uae 


: appellant. 
— An’ examination. of appellant's Ppalation a ‘the Coonan S: 


analysis i in the light of the testimony and documents of record makes 


eae readily apparent that. neither constitutes a satisfactory basis for : 
a determination of the amount of the equitable adjustments to be made. H 


| Looking first at. appellant’s tabulation, we find that the total costs te = 
there given are ‘almost: double those sliown by the cost records made. 
~ available to the Board. The ag: geregate of the amounts shown in tier ce 


‘cost records, after exclusion of patent duplications, is. actually some- — 


“what. less than $60,000. And-even this sum includes. substantial © 2 
items, such. as the. salary of appellant’s. superintendent, which under. 


section 6-09 of Part I of the specifications ” are not allowable as job. 


costs, but are to be absorbed in the allowance made for overhead , one 
and. ont It is true, on the other hand, that there are some self-. 
evident gaps in the cost records, such as a missing payroll. and: ame S 
entire lack ‘of data’ on payroll taxes, but these. gaps could hardly | - 


_ account for more than a small fraction of the otherwise unexplained 
- difference of over $50,000 between the tabulated costs and those shown. 


~~. onthe vouchers submitted to the Board.. 
_ Nor can it: be concluded that the costs, are © correetly nillocated i in ‘the. ne 
“ tabulation. The. $83,338.39 allocated to work in muck amounts to °°. 
73 percent of the tabulated costs. This percentage reflects, among ne 
other things, the view. of. appellant's witnesses that muck was encoun-) 654 
tered for a distance of 1 006 linear feet along the main sewer lines. 


The Board in its original. opinion identified a: stretch of approxi- : 


‘mately 800 linear feet (from ‘Station 387+00 to Station 45 +00) ~ 
along the main sewer line as being the location ‘where muck was 


fee encountered. We have reviewed that finding in the light of the addi- © ae 


-. tional evidence-now before us, but are not persuaded that, muck, in 


a form: or to an extent so at variance. with the contract documents 


~~ as to entitle appellant to. an adjustment of the contract price, prevailed 

for distances exceeding 800 linear feet... © 7 | ae 
eG illustration of. the excessiveness :of: the tabulated costs, both Ee 
‘in the: aggregate and in the amounts. allocated to'work in cle, Is 8 


~ afforded : by the expense _ breakdowns included in the tabuldtion. 


_. These breakdowns give $28,626.18 as the cost of direct, contract mate-_, “, 
rials, of which $28,893.23 is allocated. to. work in muck, and. give - 


| “> $33, 867.42 as the cost of direct, coritract labor, of which’ $23,204.34 is Me 


allocated to work in muck. Thus, according to the ‘tabulation, the 


. pipe. trenching and pipe: laying operations in the areas. where: appel- i : 


Jant considered that muck had. been éncounteréd necessitated an. out- 


; lay for materials sequel to the outlay for. eer, notratieten gine that oe 
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= the pipe , itself was furnished: by ‘the Goveruinant: On. ‘the eee 


e hand, the accounts of the difficulties experienced in, these’ areas,.as..~ 
> given by appellant’s president at the hearings on both the fomnar 
and the instant appeals and by its superintendent at the first of these » 

“hearings, and as contained in the superintendent’s | diary, emphasize — 


the extent to which labor and equipment costs were increased by 





» the presence of the muck, and contain nothing to suggest that mate- 


"> stial costs.were increased to anything approaching a like extent. Nor | | 


- is it possible to derive from the vouchers submitted a. figure. for direct ; 
contract materials that: amounts to even one- -fourth of the total stated 


ce in the ‘tabulation. : 


Turning to the Government's analysis, we ond that it anderstates 


the costs incurred. For | example, the: amounts. withheld from 


employees’ pay for personal income’ taxes and for social security | 
contributions, although reported on the certified payrolls, are not — 
reflected in the analysis. Payroll taxes, such as-the employer’s social 
“security ,contributions, are also not reflected in the analysis. Mate- 
_ vials are confined to those reported in the periodic payment estimates, 
‘and, since these estimates were based on end-of-month inventories of 
the qiateaals stored at the job site, materials. that were incorporated 
into the contract. work during the same month in which they were 
-. delivered at the site are not reflected in the analysis. Thus, no costs 
for cement are included, although a significant amount of. concrete 


cae work was performed. 


There are other deficiencies as well, both i in appellant's tabulation 
~ and in the Government’s analysis. ; 
-. The testimony, cost records, and other basic data adduced. by the . 
parties do not provide a foundation on which. the excess costs of pile 
- removal and work in muck can be computed. with mathematical pre- 
__ision, but they do provide sufficient: reliable information to.admit.of | 
those costs being fairly and reasonably approximated. The Court 
of Claims, in upholding findings made by one of its Commissioners. 


in a case that involved problems of. B PROC! similar to the ones here. 


_ presented, has recently stated : 


’ In his determination as. to the amount of damage suffered. by the plaintiff, 
Commissioner Evans based. his conclusions upon “an inference drawn from. 


- the evidence as a whole, being. in the nature of.a jury verdict.” We are of — 


; ‘the opinion that. the Commissioner was correct in determining damages. based 
- upon’ his judgment arrived -at by a studied consideration of the. record. before - 
‘him,: This. court has many times held that the measure of damages is not an’ 
exact science calling for a hard and. fast eas but is. a- determination based 
-- upon the facts and nasi nce of each ease. 


Fo - 8 Western Contracting Corp. vy. United States, Ct. Cl. No. 344-55 ibecanter 8, 1958). 
- See also Peter Kiewit Song’ Co. v. United States, 188 Ct:.Cl. 668, 679 (1957); F. HH. Me-. | 

.  Graw and Oo. v. United States, 181 Ct. Cl, 501, 510 (1955) 5 Central Wrecking Corp., 64: ~ 
ODD: 145, 1160 (Se) and cases there cited.. : 





: om APPEAL: OF. ‘CARIBBEAN CONSTRUCTION cop. 339 a re 


September 22, 1959 ae 
“Applying ‘this ‘standard to. the: evidence before. us, we hha: that 


appellant is entitled to an’ equities adjustment. of o 600. on account ee a , 


of pile removal. | 
The record contains a “detailed analysis of the’ eXCess nile semoval 


-\- work made by the same engineer who subsequently prepared the Gov- ° 


ernment’s: analysis « of appellant’s costs as a whole. This analysis gives 
7 full days and 12 half days as the time devoted to that work, and _ 


- $1, 213.08 as the costs. of its performance. Of these costs. $665. 01 - 


is for labor, $528.07. is for. crane expense, and $20 is for other equip- 


ment. The labor figure, while possibly erring somewhat on the low oa a 


‘side, appears to be close to the actual amounts. 


The crane expense figure, on the other hand; clearly reflects mis- | 


apprehension of the legal principles: governing the determination of 
“equipment. charges. ‘The crane was rented at the. start: of the job 
from. a: firm in the continental United States under an agreement. 
- which obligated appellant to bear all transportation costs, was pur-. 
chased by appellant. while it was in use on the job, was sold to a firm’. 


in. the Virgin Islands while it was still in such use, and was: ‘then. 


_-rented. back from the latter firm by appellant. In these circum- 
stances. the sums properly. allowable as crane expense include. (a) 
rental: paid to the first lessor, (b) rental. paid to the second lessor, 
(c) rental value of the crane for the intervening period as to which. 
- no rental -was paid'to either lessor, (¢) cost of transport of the crane 


ete the Virgin Islands, (e) what it would have cost to transport ther ee oe 


crane to the continental United States if appellant’s obligation to. 
return. the crane to the first lessor had not been terminated through — 


its purchase by appellant, ( fy) repairs not chargeable to-either lessor, - 


_ and (g)- operating costs. ‘The aggregate of these sums must be: 

- divided. by the number of days the crane was actually at the jobsite — 
during: the period of contract performance, after deduction of any - 
’ days on which it was reasonably withheld from use such as Sundays, 


holidays, and days consumed in‘making necessary repairs, in. order’ > me 


4o-determine a proper rate of expense for each day of actual use. So. 
compiled; the available data ee a a figure of ou per working 
day for crane expense.‘ 


A fair and reasonable. approximation of ihe excess costs of pile. ih 
removal, that takes into account’ the various facts and circumstances : hoe 


te disclosed by the evidence, would be as follows: 


ae 





“4 ‘Compensation for ‘the services of the crane openatas and oiler cs anordes in. the tenor Stee ee 


item, and, hence, has been exeluded from the.crane item. , 
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cos Tahar see ad ae een oe ee ee - $710. 00 ce 
Payroll’ Taxes. - 02 oe a en Set tanneee amet: 00, OO! 
~ Crane” (18 days @ $105 per. GAY ee 1, 365. 00 
nee tee sata Sooo pet eaee eee ee eee eset, OO OD: 
_ Allowable Colle Aa ae wees meesmestc 2,175. 00 
Overhead | and Profit "oaeennnanne Sesser Be ae eee (425.00 oe 
“Total. ates Se eee ee 2, 600. 00 


oe phis. item. represents 20: percent of the allowable costs ‘after making ‘adgustiient for 
~ payroll: taxes'on which; under: ‘Section 6-09 of Part I of the: muecnee one | overhead and 
profit are not allowable. ; 

Applying the same: fandaed. as susie bows froin a Court: of. 
; Claims, cwe find that appellant is entitled to an egaitable: adjustinent 
- of $9,100-0on account of work in muck. 


- With respect to this. part of.the case, the first major issue presented Oras 


is: What was the total amount of the costs that appellant actually and 
reasonably incurred in performing the contract work? From the 
cost records in evidence, the Board finds that this amount, exclusive —_ 
- of items: properly oe as. overhead, Was, in round figures, : 
- $50,000... 7 
_ A-further major issue is: How suid the total coats, ‘after dane. 
-. tion of the excess costs of pile removal and the grit’ chamber costs, 
~ be allocated as between work in ordinary material and work i in muck? 


The most reliable guides to a proper allocation, in our opinion, are 


to be found in the diary of appellant’s superintendent and in the certi- 


fied payrolls. An examination of the former indicates that of the _ 


142 days which elapsed from January 19, 1956, the date when excava~ 


ae tion for the sewer lines was started, through June 8, 1956, the last day 


of work, there were about. 65 days when the principal seat. of con- 


‘ struction.operations was within the 800 linear feet of main sewer line.. © ee 


where muck prevailed.® An analysis of the payrolls: indicates that 
the wages paid for work on:these 65 days amounted to-about 48 per-. 
cent.of the wages paid for work on all-of the 142 days during which 
the sewer lines were under construction.®. Evaluating these matters © 
in the light of the-whole record, the Board finds that an allocation of: 

"the total costs, after the deductions mentioned, in the proportion: of | 
BQ. percent to work in ordinary material and 48 percent to work in 
muck is the one that is best supported by the evidence, US 

A third major issue is: By what measure should the costs’ per lin- 


Le a ear foot of the work i in ordinary material be determined for the “pur- 


0 #B Identified as : dlosely as the ncere of the operations permits, these days ° were February 
12. through April 7, April 17 through April 20, and May 30 through June 3. The opera- 
, tions during the 3 weeks for which diary pages are missing. ‘appear - from other evidence 
to have been concentrated outside the 800 linear feet.: 

@No payroll was submitted for the final 4 days of: work (Tune 5 through 8), but, con- 
sidering the ‘limited scope of the operations then being carried on, this omission 1s not a 
factor of material ee for the’ purposes of the analysis | here involved. ; 


et ‘sea, cs “APPEAL. OF CARIBBEAN. + CONSTRUCTION ‘CORP. ae BAL ermine g 


i. 








ae September 22, “1959 ee 


- pose sof comparing with them the costs of the 800° Linear feet: of Soi are ae og 
. performed 1 in muck? The contract work comprised 1;495 linear feet. Eee 
_ of main sewer line and 718 linear feet of laterals, a total of 2,208 linear © 
feet. Ordinary material prevailed for 695 linear feet of main sewer ~~ oe 
~ line and all of the-713 linear feet of laterals, a total of 1,408 linear feet. 


An examination of the contract unit prices reveals: that. the prices 


disclosed by the oe eee would beas follows: | ae 
Total Job Costs. ; see iss cae $50, 000, 00. 


- 1 Considering the general overstatement of costs in appellant’s tabulation, . $6, 325: ap- 
- peusrs-to be a- nore realistic ee for the grit chamber costs than the $7,859. 86 given in = : 


that tabulation. °° - 
2 See footnote 1, Dp. 340. 


_ While the foregoing itemizations of the excess ‘costs of pile enol ph ey 


which appellant bid for the various items of work to be:performed 
- along: these 1,408 linear feet, when consolidated together | and stated “=... 
in terms of a. total | price per linear foot, were equal to the prices which 
it bid for the various. items of work performed. within the 800 linear =. 
feet of muck, when similarly consolidated and stated. All things 
considered, the Board finds that 1,408 linear feet isthe measure ofthe 
work i in ordinary material that is best supported by the evidence. " 
A fair and reasonable approximation of the excess costs.of work. ~ 
~ in muck, that takes into account the various facts. and circumstances 


- Less: Pile Removal___-_-.------ easee | a $2,175.00... 
Grit are ee elec c= ag ie * 6, 825. 00°. 8, 500. 00 
“Remainder of. Doster e823 eee ee ete Beak Suspects “$41, 500. 002) eens 
Work i in Ordinary Material (52% of. $41, G00) Saco see est SS ~ $21,580.00. - 
Work in Muck. (48% of $41,500) 00-2 $19, 920.000 
Cost per Linear Foot in Ordinary Material ($21, 580 -- 1 ,408) -.--_. + $I5. BB. At 
~ Cost. per Linear Foot in Muck ($19, 920 + 800) 222 ile ee $24.90. 0 
- Exess Cost per Linear Foot ($24.90 — . $15. 83) -—~----~-~-~~---~---~ ‘$9. 57 
Allowable Costs ($9.57 “800) oe ee $7, 656. 00. - 
“Overhead and Profit ip ten Oe A Oa eet oa . $1, 444. 00 
i eens ene eens, $9, 100. 00 


aad work in. muck, respectively, are necessarily less than exact.to the - 


eck dollar,.a studied consideration: of the record leads us to conclude : a : f 
- that they measure those costs with sufficient certainty to serve as the. | 


_ basis for the ae of appropriate Pe adjustments under the. ce 
contract. ~ . 


~ Concruston 


The Board; therefore, “deerme that the appellat: is s entitled to : : eo 
~ equitable adjustments of the contract price in the aggregate amountof 
a 700 on 1 account of the 2 claims asserted 1 in this papel and to. that ee 








A, ol concur : 


* . 


-to Miller. as'of November 1, 1949, and was extended to ‘October Bl a 
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aa extent the. appeal i is eitaited ‘With Tespet to the remainder of the 
_ ‘sums claimed; the appeal is denied. a: 


| Hansen J. SLavGHTER, Wember. pers 


Pau EE Ganrr; Acting Chairman. 


“Member Witt Sacre did not participate i in ‘this decision, being 
. abeeny on leave. 


DUNCAN MILLER 


-" RR8041 ~——«dDeoitded. September 28, 1969 , 
. Oil and Gas Leases: ‘Termination—Oil and Gas Leases: Lands. Subject to 


Under the automatic termination provision’ of section 31 of the Mineral Leas- 
ing Act, that upon failure of a lessee to pay his rental. on or before. the. 
anniversary. date the lease will be automatically terminated, a lessee has 

_ the whole of the anniversary date, while: the land office is open for busi- 

.. ness, within which to pay the rental, and ‘an oil and gas lease application ne 

filed on the anniversary date for land included: in the: prior lease’ is pre- 


. maturely. filed and must be rejected, the prior lease being in. ee for the. : 


whole os 
APPEAL FROM THE BUREAU OF LAND MANAGEMENT 


- Duncan Miller has appealed to the Secretary of the Interior on . 


a decision of. the Acting Director, Bureau of Land Management, ~ 
dated March 10, 1959, which affirmed a, decision of the manager of the, — 


Billings, Montana, land office, dated. February 20, 1958, rejecting in. 
part his noncompetitive oil and. gas lease offer, Montana Sir De 
cause of a conflict with a prior lease, Billings 041366. 

“The: record. shows that the: prior lease, Billings 041366, was issued. . 


1959, on November 17, 1954. At: the time the lease was extended in. 


1954. it was made subject to the amendment of section 31 of the Min-. 


eral Leasing Act by the act of July 29, 1954 (30 U.S.C., 1952 ed... 
. Supp. V., sec. 188), providing for the automatic termination of a lace ie 

* by operation | of law for failure to pay the lease rental on or before: 
the anniversary date of ‘the lease. The manager held that the:‘leases 


“was canceled on October 31, 1954 [1955] for failure to pay seventh 


_ year’s rental.” The record shoe that a notation of the termination .~ . 
Eo -of the. lease. was. made on the tract book of the land office on No- - 
<< vember’ 8, 1955, at 8:22 a.m. Miller’s lease offer, Montana 020915, Sa 
oe was filed on November 1, 1955, at 2:30 p.m. 


~The manager and the Acting Director both relied upon the follow-- | 


| . ve edeparonenia! Bee AOD: ae 


ie : _ September 28, 1959 


S60; 192 161. Cancellation and termination: ‘of lease. @y any: lease issued ey 

_ after: ai uly -29,°1954, or. any lease which is extended | after that date pursuant’ to. 
see. 192.120, on which’ there is no well capable of producing oil or gas in paying 
* quantities shall automatically terminate by. operation of law if the léssee fails. 


the: lands inonided: Mm. such lease are not “subject to; nor available for, leasing. 


The manager and the Acting Director rejected the appellant’s-Jéase. 
e offer on the ground that it conflicted with. Billings 041366 for the rea-.. = 
‘son: that the prior lease had terminated’ and that the termination.of 

_ that lease: had not been noted on the tract, book of the land office when. 
the lease offer. was filed..on } November 1, 1955. The manager and the : 
Acting Director assumed that, the prior Tease terminated: at the end: ve ee 


of: October 31, 1955. ‘In this they were in error. 


The act: of J ily 29, 1954, added to the second piteeraph of section sd 
.81 of the. Mineral Leasing Act, as amended, the following: ; 


‘ Notwithstanding. the provisions “of this section, however, upon failure ‘of: a> 
- lessee to pay. rental. on-or before [italics added] the anniversary date of the. 
‘lease, for any lease on which there is no well capable of producing oil,or gas 
.in paying: quantities, the lease shall automatically terminate by operation of - 


law: Provided, however, That when the time for payment falls upon any day 


Pe 


termination effective the day after the anniversary. date of the lease instead P ees 
of the: anniversary date itself. ‘This would’ give. the lessees an additional day: no 
within which to make the rental pevaent necessary to continue theirs non- 


in which the proper office for payment is not open, payment may be received 
the next official voee day a and shall be considered as aed made.’ [68 Stat. 7 
. . 588, 585. ]: : 


‘The legislative history of this amendment shows that when the pro- 


lease be mavomaceny. terminated if the lessee failed to pay rental 


tion stated: 
Our’ proposal would. also he. revised to. make the provision. ‘for automatic 


competitive oil and. gas leases.” 


In the report of the House Gamanes. on * Tabecion and. Tagan | : 
- Affairs on the proposed amendment it. was explained that the De-- 
partment had agreed. “to change the required payment to prevent. 





a “seh oe ay ee _ DUNCAN: “MILLER: oe ae a fe gh on 


‘to. pay. the. rental: on. or before the anniversary date.of such lease. * * * The ™ 
‘ termination of the lease for failure to. pay the rental. must.be noted on the: 
-. tract book; * * *, of the appropriate land. office. Until such notation is made, 


” Offers to lease’ filed prior. to: such notation will confer. no rights in: the offeror : 
‘and will be rejected. 43 OFR, 1954 Rev., 192. 161 (Supp.).. (Italics supplied.) 


‘posed amendment. was first presented to the Senate Committee on ~ 
Interior and Insular Affairs, this Department suggested that the 


or minimum. royalty “prior to the anniversary date of the lease.” ?. 
Subsequently, the Department revised its proposal to eliminate auto-— 
matic termination for: failure to eey minimum royalty: and 1 in addi- 


1 Letter to Chairman, Senate Committee on Interior ding Insular Affairs from. addiatank oo 


Secretary: of the Interior, caved April. 20, 1954, set out. in H. Hen. 2238, infra, fn. 3. 


7 [P. 5] 


Rerie 2 Letter to: Chatrmen, Senate Committee on Interior: and Insular Affairs from Assistant. 2 : 
7 Beoretary, of ae dated quae 1, (1954, set out in -H. Rept. nee, bi fn. 8 ([P. 83. 


& be ova eee 
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: e Satématic cancellation of leases on or. prior ‘to thé: anniversary “ante: is 


instead of. prior to. the anniversary date. In: other words, if a lease 


2 is. dated January 1, 1954, the. anniversary date is the date of lease: ae 


. and payment need. not be mands on the date prior thereto:”* 


~. Thus, it was the clear intent of the Department and. Congres that a 
: ease. has the whole of the anniversary date of the lease. while the _ 
land office is. open for business within which he may pay his advance - 


~ rental and prevent the automatic termination of his lease, and, until — . 


the anniversary date has passed, the lease is not "terminated. Ch 
.W.V. Moore, 64 I.D. 419 (1957). 


>.» “Therefore, in this case since Miller’s prior lense had as ‘ts anniver- - ~ 
~“s gary date November 1, Miller could have paid the rental at any time : 


| during: the day that. the land office was open for business, and.since 


this was so the lease remained in effect until the end of November 1; 


sis LODD, Consequently, at the time Miller filed his lease offer at 2 :30 oe 
--. pam. on that date, the prior lease was still in effect. An offer. for an 
.. oiland gas lease is properly rejected where the lands applied forarein- _ 
_ cluded in.an existing lease. Joyce A. Cabot et al., 63 1.D. 122 (1956);3.. 

R. B. Whitaker et al., 63 1D. 124 (1956) ; &. WM. Foun: Jr. Mary RB. 


Sivley, A-27640 (January 30, 1959); Raymond J. and Harold. J. Hane 
sen et al., A-27508 (January 8, 1958) ; Richard te DeSmet et. aly 
- A-27837 (October 29,1958). . 

» . Thus, the appellant’s offer should have boat re] ‘cobs for tha reason 


that the land applied for’was not available for leasing at the time the a 
offer was filed because it was included in.an outstanding lease, 


Therefore, pursuant to the authority delegated to the Solicitor by i 


~ : ~ the Secretary of the Interior (sec. 210.2: 2A (4) (a), Departmental 
Manual; 24 F-.R. 1848), the decision of the: ‘Acting Director, Bureau .. 
oie of Land Management, is affirmed for the reason given in this decision. 


Epmunp Tr. Fri, ; 
Acting Solicitor... 


. 8 House Report 2288, 834 Cong., 2d sess. pp: 4-5. 
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RAB] eT ERVIN CARL. AND SADIE. V.°LEMBKE 3". 845 


ERVIN, CARL AND. SADIE. We ‘LEMEKE 








29015 (Supp). os Decided October 5, 1959. 


Rales of Practice: Appeals: ‘Service on: Adverse Party 


‘Where an appeal. to the Secretary is dismissed for failure to serve, a copy , of 
. the notice of appeal on the adverse party, and the appellant: subsequently 
‘submits proof - showing that ‘the adverse ‘party. was ‘served within the 
‘time’ required; the decision ‘alsmissing the- appeal: will- be “vacated: ‘and: Me 
case eouaicted on its merits. Mert 





Public s Sales: Award of Lands. i : ee 


f° The general rule is that, liens a ann gubdivision, As ; offered for public: sale 
*.,, and two: or. more: adjoining landowners. assert, a preference right . to. pur- 
chase, if” the applicant. for the sale is not a ‘preference-right claimant the 
award will be made to ‘the first” person asserting a ‘preference right in the 
absence ‘of. “equitable considerations Eel an: award’ ‘to some” eed 
”--preference-right claimant. awe o Pee Pihe 








, Public Sales: “Award of Lands i aae a - 


An award. of. single subdivision. of - public Jana offered « at. publi gale: to. fire. 
. first person asserting. a, preference right to. _purchase will not be disturbed 
where. the applicant. for the sale is not. a "preference-right claimant and 
thére are “no equitable considerations, Peauiring’ ane award to any other 
” preference rent claimant. BUSSEY Gane o Sink haa HE 


APPEAL FROM THE BUREAU: oF: LAND. MANAGEMENT, 


By: a decision dated Jw une 29, 1959 [A- 28015; unreported] a an. appeal 
to the Secretary of the Interior by. Ervin Carl and Sadie. V. Lembke 
was dismissed by’ the. ‘Department on the ground that the record 

‘showed the appellants had failed to serve '@. COpy. ‘of their. notice of 
appeal upon the adverse party. named i in the decision. from which. the 
appeal was taken, as required by the Depariment’s rules of practice 
(48 CFR, 1954 Rev:; 221.34 (Supp. ye ~The ‘appellants have now sub- 
mnitted proof | that servicd on the adverse party. was. “‘thade ‘within ‘the 
time required by the rules. of. practice.. Accordingly, the previous 
decision dismissing the: appeal-is -hereby..vacated-and the appeal will 
be considered: on its’ merits.’ Henry ‘W. and Beatrice H. Luhmann, 
A-27941. (Supp.). (June - 15, 1959); Della Lee: ‘Halloran,: A-21488 
 (Supp.). (May:31, 1957). whale 
'. ‘This-is an. appeal ae a: decision: af the Siocon Tce of Tod 
Management, dated January 23, 1959,: which reversed.a., decision, of 
the Eastern States land office dated: August 27,1957, awarding certain 
land: sold. at public: ‘sale to: the ‘Lembkes:. ‘The:land is’a single legal _ 
subdivision. described.» as. slot. 1 ‘set,: 18, T. 137 Ns Re 28 Man 5th ay 
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Minnesota. The land was awarded to the appellants on the basis of 
_a finding that they have the only reliable access by land to the lot. 

The record shows that the land involved was offered at public sale. 
on June 12, 1957, pursuant to an application filed by Mr. and Mrs. 
George M. Rn derson! Walter E. Anderson was the sole bidder at the 
sale. On June 14, 1957, Walter E. Anderson asserted a preference- 
: right claim to the Jand as an adjoining landowner. On July 8, 1957, 
the Lembkes. also asserted. a preference-right claim as adjoining land- 
owners. | 

In his decision the Director pointed: out that the land involved i is 
a single subdivision and that the pertinent regulation of the Depart- 
ment (43° CFR, 1954 Rev., 250.11(b) (8) (Supp.)) provides that 
of two or more. preference- -right claimants, it will, in the absence of 
_. equitable considerations requiring otherwise, be awarded to the ap-- 

- plicant for the sale if he is a qualified preference-right claimant, and, 

if he is not a preference-right-claimant, the land will be awarded to 
the “first qualified person who properly asserts. such a preference 
right within or prior to the 30-day preference-right. period.” 

- The Director pointed out that the applicants for the sale, Mr. and 
Mrs. George M. Anderson, did not assert a preference-right claim to. 
the land, and concluded that since the first qualified preference-right 
claim was asserted by Walter E. Anderson, the cited Geese re- 
quired that the land be awarded to-Anderson. 

I do-not agree with the Director’s conclusion ice 43 CFR, 1954 — 
Rev., -250.11 (b) (8): (Supp. ) requires that an award of a single: sub- 
division of land offered: at public sale be made to the first person. 
asserting a preference-right claim without reference to any. facts or 
circumstances in the case. 

Section 250. 11(b) (8) provides as follawa: 

*. * * Where: only one subdivision ‘is offered for dale and it adjoins the lands 
of two. or more preference right claimants, it will, in the, absence of equitahle 
considerations requiring: otherwise, be awarded to the applicant for the sale if he : 
is a qualified preference-right claimant; if he is not, it will be awarded to_ 
the first qualified person who properly asserts such a-preference right within or 
prior to the 30-day. preference-right period. e * (Italics supplied. ).. 

The Director apparently construed the language emphasized as 
applying only to the first clause, i.e., cases where the applicant for the 
sale is a preference-right claimant, and not to the last clause, i.e., cases 
where the applicant for the sale is not a preference-right claimant. 
In the second class of cases, the Director interpreted the regulation as 
saying that the award must be made to the person first asserting a 
preference-right claim, even though equitable considerations would 
favor awarding the land to a junior preference-right claimant. 


ais} oF e  BRVEN GARE AND ‘ADIN Vv. ‘LEMBEE ° oO BAT 
! 0... Gekeber 5, 1860 oe wee 


* hidiwugh the lntigtinge of the regulation is suseeptible of this intor- a 


' pretation, it does hot reqitire it and the history of the regulations shows 
that the contrary meaning was intended. Priov to Junie 4, 1953, sec- 
tion 250.11 (b) (8) provided that where only one subdivision was of- — 

fered for salé and it: adjoined: the lands of two 6r more preference. 
right claimants; nm 


«6 it will generally ba awarded ‘6 the applicant for the sale if he is a a qualt- 
fied preference-right claiiait; if he is not, i will be awarded to the first. 





-qualified person who propérly asserts stich a preferesice right within or prior — 2 


_to the 30-day preference-right period. 43 GFR, 1949 ed., 250.11 (b) (3) 


Nothing was said about equitable considerations, 

" On diiiie 4; 1958, the language just quoted was amended to dai 
» * * it will, in the abseiiee 6f. equitable. considerations requiring otherwise, 

‘be ‘Awarded t6 thé appiieant for the salé ff he ig & qualified person who properly 
asserts sich a préferéeti¢e tight within or priot 16 the Se-day’ peoteeeace sel 
period. 48 OFR, 1649 ed., 350.14 (8) (8) (Supp.). 

This amendment introduced the language pertaining to sinalantion 
of equitable factors in making an award. However, it also dropped 
out the. clause relating to the procedure in makeing an award where the 
applicant for the sale is not 4 spretdtehoe right daimant. This was an 


inadvertence which was é6rrected by the amendment of the regula- - 


_ tion on Oeteber 24, 1955, to its preséit form. In a memorandum to- 
the Secretary, dated Oetober 10, 1955, which accompanied the pro-. 
posed amendment of sectioti 950,44 (b) (3), the Director stated that: 

a. Circular No. 1848 dated Tune 4,. 1953, introduéad the present text of 


“the above “sentence, The prior text coufaiiied the underlined langage [pertain- 
lng. to awarding. the iand where the applicant -is iiot 4 preference-right Claim- 


. ant], The purpuse 6f Gireular No, 1848 was to set forth the factors involved . 
jn equitable divisions of ldtids afiieng preferetice-right claimants. Nothing in - 


the record indicates any intetit to ohatige the rules of priority governing in the 
absetice of equitable considerations. Oui éoidusion then 1g that the underlined 
linguage was inadvertently omitted from the text thtough. élerieal error. , 
The hderlitied language gives the rule for awarding a tract where none of 
“s the claimants applied for the sale and no reanltable considerations compel award-— 
ing the tract to any one of then, : 
: Thus, it WAS the alent intention of the ny ae of this ailten 
fo restore the omitted langage in the 1953 amendment of the regula- 
tion, “It was the Departiiiéit’s : interition that although the general 
_ rule is that whore a single subdivision is offered for sale and the ap- 
-plicant for the:sale is not a preference-right elaimant the land will be 
awarded to tlie preference-right applicant first asserting his claim, if 


equitable considerations dictate, an award ‘of the land may be made to” ~ 


a person other than the elainiant who first asserted his preference 
. Hight. saan it is improper to award a single subdivision to 


re 
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the first person asserting a prefererice Tight where other persons have 
also asserted: a: preference right within the 30-day. preference-right — 
period, unless it i is first. determined that equitable considerations donot. 
compel an: award. to. any, of the junior claimants. However, i in the 
absence of equitable considerations requiring an award to one of. the 
preference-right claimants, the general rule. applies and the award. will 
be made to the person who first asserts his claim for preference. . 

After careful consideration of all. of the facts and circumstances, 
I conclude. that. there i is no showing i in the record of equitable con- 
. siderations which require.a departure from the, general rule and which 
warrant an-award.to the appellants.. The fact that-Anderson can only 
reach the subj ect land by. water amounts to no more than a slight hard- 
ship. or inconvenience -and. is not. sufficient, reason to overturn an. 
; award based on the general. rule. 

‘Therefore, the decision of the Director, Bureau of Land Manage : 
ment, is affirmed for the reasons given, in. this decision.. 


; Roaur ae 
= « Sablotane Secretary. | 


AUDREY L CUTTING . 
Ree “GEORGE PETER SMITH © 
A-28081 = Decitia October 8 1959 


Administrative Practice—Rules of Practice: ‘Appeals: Generally 
After an aBpeal i is taken, to the Director from | a decision of. a land office manager, 
» jurisdiction. over. the. case is in the. former, and the latter has no. authority, to. 
act upon it. . 


"Patents of Public Lands: Generally 


_ Where a. protestant files a protest against the issuance of a patent for a ‘home- a 
stead. entry in which it. is alleged. that the entryman has alienated his- entry. 
a ‘prior to submission of. final. proof, notice of the: charge is served upon the . 
- entryman., and he responds to the. charge in his final proof, there isa protest 
pending within the meaning of the proviso to section 7 of the act of March 3, 
1891, which will prevent the entry from being confirmed upon, the. lapse of. 
“o 2-years from the date of ‘hes ‘issuance: of the: Hey acknowledging payment 
cof final fees and: commissions.:: on ox megs aes wh 


“Patents of Public Lands: Generally-—Contests and Protesté- 
A protest which alleges that mining claims have been located upon Tand which 


_ ceedings, ‘amount to.a- pending. “BROLeRE or. contest v within the’; meaning ‘of: the 
prorlgo: to section ‘7-of the act of March 8, 1891. POS es 
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= APPEAL FROM. THE BUREAU OF LAND MANAGEMENT » 


_cikadines I. Cutting has appealed to the Secretary of the Interior ‘from 
a decision: dated. February.9, 1959, of the Director of the Bureau of 
Land. Management which: ordered that. a: ‘patent, be. issued. to: -George 
- Peter. Smith: for 160: acres-of. land. near mile: 118 on. 1. the Glen Allen 
Highway, Alaska. a 
- -: It appears that Smith initiated. a, settlement claim Per the home- 
stead law (48 U.S.G., 1952 ed., Supp. V,.sec.. 371; 43. U; 8. C:, 1952. ed., 
~ sec. 166). on June 19; 1947. On April 18, 1950, he ‘filed a ‘petition. for : ‘4 
free. survey of. his. el The survey,. designated. US. Survey No. 
2792, was filed in the. Anchorage land. office. on April 14, 1952. On 
May 4, 1953, Mrs. ‘Cutting filed an. application (Anchorage 093991) 
fora. trade aad manufacturing. site. (48 U.S.C., 1952. ed., sec. 461). for— 
_ the N14 of Smith’s. settlement, stating that the. land 3 is ite be used. com- 


mercially. as a roadhouse and. eventually . for. Pe hunting. and. fishing a 


headquarters. Mrs. Cutting ¢ also.submitted a letter in which. she stated 


that she had located four mining | claims. on. the. Sy% of Smith’s settle- ‘a 


ment and that Mrs. Chrie Ida. Rees, her mother, had located. four claims 
onthe N1%. She said that the mining claims can be; considered a cons : 
test against the homestead entry... . 

- In-a: decision dated: May 28, 1953, the. manager reieud Mrs. Cue: 


ting? s.application for a: trade and manufacturing site on: the. ground ve 


that an application: must be rejected where the:land has. not: actually . 


been used: by the applicant for business ; purposes. and because. itcon- 


. flicted. with Smith’s entry... He also: held that: the mining, claims could 
not be considered as a, contest. because they, had. not been offered for: 
patent. On the same day ihe manager informed Smith by letter. that 
the plat of survey for his homestead had been officially filed,.that: Smith 

could now file an application. for a homestead entry and submit final 
proof, that “It.is urgent and required: that. your homestead entry. and 
final proof be filed before July 14,.1958,” that: Mrs. Cutting had. made 
several protests against, Smith’s entry,, and. that the manager’ s decision 


of. May 28, 1953, spoke for itself... 


In an undated letter received by the manager on nt une ° 29, 1953, , Mrs. 


Cutting stated an “obj ection to your Notice. of Rejection”. of her trade a= 


and manufacturing site application: on: the grounds, that. Smith. on, 
April 19, 1950, the. day. after he filed. his. application for free:survey, 

had. entered into. an agreement with. her. for the purchase of the home- . 
stead, that in June -1950. she: took. _possession. of the settlement, and 
moved into the cabin on it and remained there until she learned. of the 
true. conditions of her contract to purchase; that, she has. continued to 
pay Smith the monthly installments required. by. the. contract, that she — 


350 DECISIONS OF THE DEPARTMENT oF THE INTERIOR [66 1D. ; 


had been informed that Smith did not intend to convey the patent fo 


2 her when he received. it, thet she had applied for the trade and manu- 
. facturing site to protect her interests and equity in the property, and 
- that the property had been used as a hunting and fishing headquarters 


4 on a business basis, In eonelusion, she said aff. you ‘will: send me- 


further instructions as to filing a further Protest, I vill be guided by 
‘your respected. advice. ” Her letter bore a notation that a Sepy was 
sent to Smith, 

There is no indication in the record that the manager made any a4 
response to Mrs, Cutting’s letter, © 

On July 3, 1058, Smith filed an application for homestead entry and 
_ submitted final proof, In respense ta questions on the form fer final 
proof, which asked if the entryman had sold, conveyed of agreed t to 
sell or convey or optioned, mortgaged, or agreed to option, mortgage 
or convey any portion of the land, Smith stated that he chad rented 
the property to “another person” and agreed. to sell the property ¢ ab a 
later date, that the other party breached the agreement almost imme- 
diately. after it-was made and that he repossessed the property, that. 
he was ignorant of the requirements concerning Slienation of home- 
stead lands, that he did not acauire his homestead for Shad of | 
speculation, and that he intended to keep it for his home and had.no 
plansto sell it or any part of it. 
In a letter te the manager, dnied: July 15, 1958, and a on 

July 20, 1958, Mrs, Cutting said that "In, appealing 4 your decision of 


— May 28th, 1968, * * * it is now necessary to send your department a | 


- photostatic copy of the Purchase Contract by and between Mr. George | 
P, Smith and myself, * * *” (Italics added.) She also said that 


she was writing for the Resessary papers and asked for an extension 


‘of time. 
On September 2, 1958, the land office roselped re letter tron 
Mrs, Cutting, i in which she said that she had left Alaska in 1951, that 
the attorney in Alaska with whom she had left the papers had net 
responded to her request for their return, end that she yas enclosing . 
a letter authorizing the manager te ask fer the documents. : 
At does not appear that the Manager made any veply te either of 
these letters, 
Almost 4 years later, on April 18, 1957, the: manager issued a decision 
in which he finally dismissed Mrs, ‘Cutting’s pretest against Smith’s 
entry and rejeeted ber trade and manufacturing site application on 


the ground that Mrs. Cutting had net indicated that she wished to — 


_ appeal from his decision of May 28, 1988, but merely stated that | she : 
was objecting to it. 

On May. 17, 1957, Mrs, Cutting requested % rehearing on the basis E 
of extenuating eireumstances and new evidence; oh oe 
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On June 3, 1957, the manager construed the request for rehearing | 
as notice of. sppeall and dismissed it for failure to submit a filing fee 
and serve notice of the appeal on the adverse party. 
_ On July 3, 1957, final certificate was issued'to Smith. 
On July 8, 1957, Mrs. Cutting filed with the Jand office another 
petition for rehearing: a 
— On July 10, 1957, the manager: informed Mrs. Cutting that her | 
protest, together with all pertinent case records were to be forwarded | 
to Washington for consideration... , 
On November 12,. 1957, Mrs. Cutting submitted to the Director 
~ copies of documents relating to the agreement of Smith to sell his - | 
| entry to her. 

In his decision of February 9,. 1959, the Director ‘reviewed - the 
propriety of issuing a patent to. Smith and held that one must issue, » 
as required by section 7 of the act of March 83, 1891 (48 U.S.C., 1952 
ed., sec. 1165), because more than: 2 years had elapsed since the 4 issu-. 
ane of the receiver’s receipt upon final entry and no contest or protest. 
was pending. In reaching this conclusion, he determined that Mrs. 
Cutting’s letters. received on June 22, gents = July 20, 1953, were 

neither a contest nor a protest. 

Inher appeal from the Director’s decision, Mrs, Cutting says aches 
she was absent.from Alaska between 1951. and 1957, but that she has 

remained in possession of the Smith entry and kept her personal 


| belongings there, that she has been the victim of a conspiracy, that 


Smith does not intend to keep his agreement to convey the entry to 
her by warranty deed after he receives a patent, that she has dis- 
covered minerals on the land, and that there _ been a protest nae : 
ing against Smith’s entry. . 

Mrs. Cutting’s objections to the issuance ° of a patent to Smith 
appear to be three-pronged: first, that the land is mineral; second, 
-. that her application for a trade’ and manufacturing site ought to 
_ have been allowed; and, third, that Smith has. nee to sell the eniry 
to her. — 


Before considering the Dizector’ Ss. econ on thé merits, I beligve ae | 


itis necessary. to examine the procedural status of this matter.. The: 
Director based his decision upon the assumption that all that was: 
before him was the question of the propriety. of issuing a patent to 


Smith. However, it seems to me that the first question. to be. deter-_ . 


mined. is: whether Mrs. Cutting. appealed from the manager’s de-. 
cision of May 28, 1953, and what the consequences would be if she did. 
- An examination of the record indicates that. while: Mrs. Cutting’s 
letter of June 22, 1953, may not have been-indisputably an appeal, her 
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letter of J uly 15, 1953, plainly, indicated that. she had: intended. ‘iat: 


her first letter constitute an appeal. . Even ‘without the second letter, . 
the first letter should have been. considered as an. appeal ‘because at 


that time it was common practice ; for land offices and the Bureau. to 


treat practically any ‘objections 1 to a decision as an. appeal. 
“After an appeal had been filed, the manager lost jurisdiction. of the 


case and. had no. further authority to take any ‘action concerning it.” 


See. Humble Oi and ‘Refining Company, 65. L D. 257, 259-260 (1958) 5 3 


Ruby E. Huffman.et al., 64 1.D. 57 (1957). 
Thus, when the anit came before the ‘Dieetor it should Have been 


considered : as. an appeal from the manager’ Ss decision of May 28, 1953, i 


as well as a réview of the propriety of issuing a patent. to ‘Smith: 


‘Therefore, all matters properly raised by Mrs. Cutting i in her appeal 


. to the Director may now be considered : on this appeal. 


~ Since the Director held that the proviso | to'section 7 of the act of 


March 3, 1891 (43° U.S.C., 1952 ed., sec. 1165), requires ‘that a patent 


be issied to Smith, the first consideration i Is whether this conclusion 


is ‘correct. 
~The proviso. reads i in pertinent part a as follows: 


“eee after ‘the lapse of two years from the. date. of ‘the issuance of ‘the. re- . 


‘ceiver’s receipt. upon the final entry.of any tract ‘of. dand under the homestead 


# ee laws, RS and when there shall be no ‘pending. contest or protest against : 
the: ‘validity ‘of: stich entry, the entryman- shall be ‘entitled‘to a patent conveying © 
the land: by him entered, and the: same shall ‘be issued. to. him" eee, ss Stat.: 


-1098,.1099. 1. 


-Itis wel established that x tere. caleesebied that alia mining oe eer | 
have. been located upon land in’an entry without further ‘proceedings: 


does not: amount to:a pending contest or protest: Dwight 8. Young, 


_ John Vaos, 61 1.D. 874 (1954) ; Jerry A. Converse, 52 L.D. 648 (1929). 
Therefore, Mrs. ‘Cutting’ s contention that the land ‘is mineral in char- 


acter is not enough to toll the running of the 2-year statute. 


However, her: allegation that Smith had sold her’ the entry; sup- a 
ported as it was by references to‘an agreement to purchase and:a war- - 
ranty deed, is a far more clear and certain charge, sufficient if true to” 


require. the: cancéllation of the entry. 43 CFR ‘65.18.< Smith “was 


notified of the charge by Mrs. Cutting and by the: manager and in his’ 

_ final proof gave-his.version ‘of ‘the ‘transaction with Mrs: ‘Cutting; 

__that:is, that he had: rented. the’ homestead to her’ and agreed to’sell it 
at.a-later date;‘but that upon: breach of the: agreement he had repos- 
sessed the. property. ‘In other-words, the: entryman had notice of ae : 


charge and. responded. toit. well ‘within thé 2- ~year ‘period. . 


_ As the. Department stated‘in Dwight 8S, Young et-al., ; supra, p. 8T6, ; 
“a * * * protest to defeat the*confirmatory: effect of: the proviso to 


section 7 of the act of March 3, 1891, must be a proceeding sufficient, 
in itself, to place the entryman on his. defense or to poe of him 


, 
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a shown of contorial fact, when served with notice iherot. and such 
a proceeding will be considered as pending from the moment the affi- 
 davit is filed, in the case of a private contest or protest * * * .” 

Thus, all the requirements for’ a pending protest, have been met, 
except the reference to an affidavit. However, it-is not and never 

hasbeen demanded of a protest that it be aiden’ oath to’ ‘be valid. ° 
The Director’ held: that although Smith had actual notice. devine 
the 2-year period that. a. protest had been. filed against his entry, none- 
theless as. no proceeding based. on: the protest: was ‘initiated which 
placed the entryman on his defense or required of him: a showing of 
~ material fact, there was no pending protest on July 6, 1955, 2 years 

| after issuance of the receiver’s receipt. to Smith. "This ‘ruling. puts 
it in the hands. of the Bureau. to vitiate.a protest. simply by not: act- 
ing on it fora period of 2 years after the issuance.of a’ ‘receipt: and 
then saying that no action’ on it can be taken because: a patent’ must. 
be issued, despite the protest. I am not. aware of any case which has 
construed the 1891 act to permit t this to bedone.. . 

- Accordingly, I. believe that a, contest should be. brought against the - 
- entry on the ground.-that the entryman. forfeited his entry. by. trans- 

ferring it before the submission of final proof.*. 1 

There remains the question of Mrs. Cutting’s claim é the: entry 
stemming from her application’ to purchase it as a trade and manu- 

facturing site. -Mrs.: Cutting’s: application. was filed on May 4, 1953. 

_ It. -was «not filed. on ‘the form: required’ by the. pertinent, reeulation 

43 GFR, 1949 ed., 81. 1b- (Supp.); Furthermore, it covered land for 


which. Smith had: filed:an. application for a free survey based’ upon _ 


_ his settlement and occupation of the land under the:homestead laws. 
-. Since a trade and manufacturing site claim:can be initiated only by 
the occupancy: of vacant and unreserved public land. (id... 81.1a; 48 
CFR, 1949: ed., 81.6(b))., it: was: proper to reject the application for. 
~ conflict: with: Smith’s settlement.’ Finally Mrs. Cutting stated that 
the. land was: mineral, a fact: which in itself is sufficient. reason to 
warrant rejection of her application (72.81.6(£)).. se 00. 

_ Therefore,: pursuant to the authority delegated. to the Solicitor iy 
the Secretary of the Interior .(sec.: 210.2,2A(4) (a); Departmental . 


Manual; 24 F.R. 1348), the decision of.the Director is set aside.and 


mere case is remanded. for: ‘further B Ppoeeosnes consistent herewith. * 


-Epmunp T. Farrz, | : 
- Acting Solicitor. 


“Ina footnote: to his: decision; the Director points: out that ifthe énteyman: rescinds his 
agreement before final proof, the entry will not be canceled. .. However, ..the application ‘of 
this’ rule depends’ upon the’ circumstances in’ each case and: T believe a Reneing | is need 
. to. fully develop the saat in this ale SfLMe he sau naar SEVERE Chea : i: 
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Contracts: Additional Compensation—Contracts: ‘Changes and Extras— 
Contracts: Changed Conditions 

A. contractor who ‘experienced large - overruns in estimated schedule quan- 
tities in compacting embankments under a contract containing an “approxi- 
‘mate quantities” provision is not entitled to additional compensation under 
the “changed conditions” clause of the contract merely because of such 

- overruns, ‘notwithstanding . that a: mathematical. error was. made by the . 
Government in estimating the schedule quantities, nor because it -had to 
perform the additional work of compacting the embankments during the 

- dry summer. months when the amount of moisture in the ground was less 
than in the winter or the spring. The contractor is also not entitled to 
an equitable adjustment ‘under the “changes” clause, although errors in 
-- topography, resulting from the use by the Government of an inaccurate 
... topographical map, increased the quantities of the. compacted embank- 
- ments, since the nature of the work to be done was in no wise altered. 
However, to the extent that the overrun in quantities of compacted _ 
embankment was attributable to the errors in topography, the contractor .. 
may be entitled to an equitable adjustment under the “changed condi- 
tions” clause, in that the true topography could be regarded as a “latent” 
physical condition at the site cern, materially from the indicated 
topography: : , 

BOARD OF CONTRACT APPEALS 


The Oa: Construction Company of Seattle, Waa has” 
taken a timely appeal from findings of fact and decision of the con- 
tracting officer, dated October. 2, 1957, denying its claim for addi- 
tional compensation in the amount of $32,830.96 under its contract. 
No. 14-06-D-1489. with the Bureau of ee hereinafter 
‘referred to asthe Bureau. 

The contract, which was dated November 10, 1958, was on U.S. 
Standard Form 23 (revised March 1953) and incorporated the Gen- 
eral Provisions of U.S. Standard Form 23A (March 1953) for con- 
struction contracts. It provided for the construction and completion 
of the earthwork and structures, Badger East and West Laterals 
and Highlands Feeder Canal and Laterals under Schedules Nos. 1 


~, and.2 of .the specifications. | ‘It was on a unit-price basis, and the . 


estimated contract price was $464,435.53. 

The claim of the appellant arises out of the performance of item 7 
of Schedule 1 and of item 57 of Schedule 2 of the specifications, 
both of which provided for compacting embankments. The esti- 
mated quantity for item 7 was 18,000 cubic yards, and for item 57 
was 11,500 cubic yards, the.unit price in each. case being 30 cents. 
The final payment quantities for items 7 arid 57 were, respectively, 
71,568 cubic verge) and 39, 303 cubic yards. The appellant's claim 


oh Seep ee APPEAL OF OSBERG CONSTRUCTION. CO. = = 855 
| "October 16,-1959 | 


ds: for ‘the additional: ébists which ‘it allegediy sustaiiied by redseR ef 7 
 . these. very large:overruns in the estimated. quantities. ‘Phe. addi: 
tional costs are attributed. by the appellant to the fact that the overruns 
inade it necessary to perforin é a good aga Gt the Work of coinpacting 
4? the embankments during the spritg and siininer when fhe natura 
_ moisture in the ground was jnsuificient; an id Ses aiHOUtS ét WAtEE 
had to be supplied. : 
Paragraph 4 of thé Geneeal Ganditions ¢ of the specifications was 
aii “pproxitiate quantities? provision. Which deciatad that thé qiiaii- 


tities noted 1 ik thé schedule were appro xinations for coniparing: bids; 


and that i io claim should be made against the Government for 6x68ss 
or deficiency théreiii, actual dr relative} and. that payment at the 
agreed prices would be‘ in full for the cbitipletéd: work, and. would . 
' cover. materials, supplies, labor; t6618;. machinery, . and All ether 
expenditures incident, to satisfactory Gaiiphanice with the canitiael, 
unless otherwise specifically provided. _ 

-” Paragraph 42 of the Special Conditions af the spée auifleations which 
_ dealt with the compactin at ennai — Le alse the 

following provision: - 


The’ embankments shall be compactéd ie ihe cigyation au ali ta ihe i sidtits 1 and: 
side slopes shown on = the: drawings or poe by tie ‘coking offers 


_ ‘(Italics supplied:) 


_ The overruns in. iis petunia quantities of coin cabin . 
were attributable to the following: factors: 


(1) Mathematical errors in ééiif puting the aittities of 
"compacted embankment. by thé average end area method 
_ which resulted if thé oiiission of a tétail of 26,800 eubie yards | 
from the two: schedules: . 
(2) The omission from the estimates of the quantities for. 
- thé 6-iitch layer of thé foliidation for the conipacted embark: 
nent; aii ouihting to i, i188 GuBIE. yards for teh i ahd 5,281 2 
yards for item 57: “ae 
(8). Slight revisions in. 1 the carapiagted eiabankements fox yo. 
. number of laterals, which. were made if the field i in aceordariee oe 
with thé provision. of paragraph 49 of the specifications - 
_ quoted above; and whic inéteased the qilabitities of Sbiiipacted . 
“s embankitients by 1,665 ciibié yards. - os 
4) Ertors in topdgiiphy in determining exesd slopes and ie 
the profile of Late¥al HF=1.8 B, ; Psulting from the use ofan 
ani inaccurate eand small scale tepogtaphical map prepared by. the. a 


2 Proviston for this work was itd’ i Bama 46 aid 43 bf ths Sestat éonateions 
of the: specifteations, 
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_ State of Washington in 1921. These errors in topography, _ 
- ~whiech.were:embodied.in. the drawings, added 33,672 cubic - 
-: yards to the estimated: quantities of compacted. embankments, . 
of which 9,083 cubic yards was for Lateral HF-1.8.B. _ Except Gary. 
. for this one lateral, however, all other components necessary): 
for a computation. on the quantities of compacted embank- 
~» < ments were accurately shown on the drawings... Thus, the cen-. ~ 
ter line profile of the existing ground, and of the bottom of the |. 
*. canal as it-was to be constructed, was based on accurate field 
surveys, and the typical drawings indicating the dimensions of 
the banks, the: areas to: be compacted: aaa the dimensions of 
~» the excavations were also correct. : ‘The errors in the topog-  —: 
- paphy affected only the-calculation of the quantities for the: - 
:- eross' slopes:of ‘the ground: adjacent to the center line, since «: © 
the steeper the: slope’across the canal.the greater would be. * 
-.. the: amount of the excavation and of the compacted embank- ~ 
ments; the cuts on the upper side of the canal would have to — 
-« be much deeper’and the-excavation slope lines would have:to 
extend higher.in order to“daylight”; and on'the lower side of. - 
the canal the elevation of the ground where the embankment. 
___ was to be placed would be lower than the center line and more. . 
embankment and.compacted embankment would be required nls 
_ tobring the embankment. up to the required grade than would’ 
_. beindicated by the center line profile... Inthe case of Lateral 
HF-1. 8 B, the center line profile was not based on any field. 
survey but : was plotted on the drawing on the basis of the ele- 
vation of the ground surface indicated by: the inaccurate top- 
; ographical map. Actually the ground , surface was, much ~ 
- lower than indicated, and this made it necessary to place much 
more compacted embankment than. could have. been computed 
from. the ‘specification drawings. . 


Because of. the erroneous: ‘topogiiyhy* the contractor could not have 
determined from the drawings, of course, the total amount of the 
overruns in compacted embankments. In his ‘findings, the contracting 
officer: pointed out, however, .that the contractor could have estimated 
from the specifications and’ drawings the amount of the overrun at-. 
tributable to:factors (7), (2), and (3); ‘and that‘if it had made the 
‘necessary calculations it would have'been ‘able to’determine that the — 
_ quantity. of compacted: embankment for ‘item-7' of Schedule 1 would — 
be more than double, and for item 57 of Schedule’1' would be consider- 
ably greater than:the estimated quantity: of. compacted ‘embankment. 

The appellant argues that its claim should be allowed either under 
‘Clause’8 or Clause 4 of the General Provisions of the contract, which. 


x 
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are, respectively; the: “changes” and “changed: ‘conditions? dlauses of 
the: contract. . Apparently,. the appellant: regards the large: overrun 
‘in quantities of compacted: embankment .as constituting” in itself a 
“change” or a “changed condition.” It-denies that it was ‘under any 
duty to caleulate or that:it:could have calculated: the probable’ quan- 
tities of compacted embankment from the drawings or specifications, 


since the contracting officer. had the authority: under Paragraph. 42 7 


of the Special Conditions of the specifications to alter the dimensions 
of the. embankments. The appellant finds: “changed conditions”: in 


_ the fact that it had to perform the work of compacting the embank- _ 


ments during the dry summer months when the amount: of moisture 
in the ground was less:than in the winter or the spring: ay 
. In its notice of appeal a hearing was requested by. the siipellant $ bit 
in. the brief. which: it filed in support’ of its :appeal this request was - 
in.effect withdrawn, since it conceded that the factual findings of the 
contracting officer: which hada bearing ‘on the liability’ of the Gov- . 
_ ernment. were correct, and declared: that it was only challenging the - 
conclusions which he. drei: from these facts. - ‘Thus, ‘ahearing for the 
- purpose of taking testimony: Is. unnecessary, © The ‘record presents 
only questions of law with respect to the liability of the Government. 
The Board must conclude that the appellant’s claim ‘is not allowable 
under the “changes’’ clause of:the contract... A change can be effected 
only by some action:taken'by the contracting officer subsequent to the 
execution. of the contract. It does not appear that: the contracting 
- officer altered in any manner the‘nature of the work to be done on the. 
-canal.or any of the laterals, including Lateral HF-1.8°B. ~The di: 
-mensions to which they. were’to be constructed, whether the widths, 
depths; or cross slopes be taken intio eonsidération: remained ‘the same. 
The topography of the ground also, of course, remained the same, 
both before and after the: work was commenced and completed. “The 
errors-embodied inthe topographical-map did, to be sure, increase the 


quantities of compacted. embankment but: thig resulted not’ from any - ? 


_. change made by the’ contracting officer but from ‘a. misrepresentation 
& made by the Government prior ‘te the execution of the contract with: 
- respect. to:one of the colidibions ‘under which it work would have to 
be performed. ae a 
As for the applicability. of: ne “changed dondition’” clause, ‘ie is 
well settled i that’ ‘under the type ¢ or BU ean quantities” proreiont 


2 The lperuce! dase eetaces: the esaeaeaad. officer to make changes in the drawings 


or specifications of the contract within the general scope thereof, subject to equitable ad- 


justment of..the .contract: price ‘or: time ‘of performance, “while the “changed conditions”. 
clause provides for an equitable ‘adjustment upon the discovery of materially different: sub- m 
surface or latent physical conditions or. unknown sgn conditions at ie site of. an un- 
usual nature. p 
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in the present case an equitable adjustment cannot be predicated on 
_ the mere existence of an overrun in schedule quantities. Moreover, — 
‘mathematical errors of the Government in making up its estimates _ 

. will be disregarded to the extent that the schedule quantities can be - 
verified with ‘reasonable accuracy by the contractor from a study of 
the hs apecienFions and. erering in the Lace case, to be Sure, therg 


res YS 


30 pereent ‘thereof. “But, “while the ah eee ‘could ‘not have dis. 
covered 4 the topographical errors merely from an examination. of the 
map, a verification. of the estimated quantities in the schedules, which 
‘the appellant failed to undertake prior to bidding, would certainly 
have put it on notice that the.estimates were very radically wrong. 
The appellant argues, to be sure, that since the dimensions of the em- 
bankments could “be altered by the contracting officer, no verification 
‘was possible but this argument is certainly self-defeating. If this: 
argument be accepted as valid, the appellant in effect. undertook. to 
- construct laterals of any dimensions desired by the contracting officer, — 
and the estimates of. quantities in the schedules became perfectly 
meaningless, in which case the appéllant would have no legitimate 
basis for complaining of overruns. The Board believes, however, that 
whatever is the precise bearing of the authority of the contracting ; 
officer to vary the dimensions of the embankments, it could not be: 
invoked to justify overruns which were not based on this factor but — 
_ upon errors in the drawings. . . 
‘Tt has always been held, to be sure, that nee quantities” 
provisions of. the type involved i in the present case, do not protect 
the Government against-claims if it has. ordered changes, or the con- 
tractor has encountered. changed conditions which are responsible 
for an increase beyond the estimates. - As- already pointed out, there ~ 
- were no changes made by the Government in the work. required to 

be done. . It is obvious, also, that the effects of the seasonal variations 
_in the condition of the grourid cannot constitute.a changed condition 
within the meaning of the language of that clause. Apart. from the 
fact that there were no representations made in the specifications with 
respect. to particular. moisture conditions, the seasonal variations, 
which are known to everybody, cannot be said to be “subsurface or 
latent” physical conditions at the site, nor can they be said to be in any 
way “unusual.” Moreover, to constitute a “changed condition,” it 
— Inust be a condition that - was in existence ) when the contract was 





8 See, for instance, v. Dd. Arwsteand Coa., Ios, 63. I.D. 289 (1958), and. Appeat a Tenas 
Construction Co. and Hyde Conatruction Co., 64 LD. 97 (1957 ye aoe 
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made 4 and the appellant i is here complaining of a condition whict 


arose while the work under the contract was in progress. . 
_ Although the appellant. does not: make any such. contention, the: 


‘. question arises, however, whether the actual topography could not be 


regarded as a latent physical condition at the site differing materially 
_ from that indicated in the drawings, } in which case there would be a 
basis for relief under the ‘ ‘changed conditions” clause which does 
cover the forms of misrepresentation coming within its scope. 
In Allied Contractors, Inc., ASBCA No. 2905 (November 7, 1956), 

56-2 BCA paragraph 1089, in which the amount of excavation for _ 
- footings was almost doubled because the existing grades were actu- 
~ ally higher than shown on the drawings, the Board held that they - 
_ ¢onstituted a latent physical condition at the site, in that the incor- — 
-_rectness of the elevations was not “discernible by a naked eye in- 
_ spection.” However, ‘in. this case, the contract was on a lump sum 
'_ basis, and the quantities of excavation were not approximate. A simi- 
_ lar result: was reached, however, in Utah Construction Company, Eng. 
C&A No. 617 (March 1, 1956), despite the inclusion in the specifica- 
tions of an- “estimated quantities” provision in the contract which 
involved excavation work in connection with the relocation of a rail- 


_ road. The Board directed an equitable adjustment to be made by ~ 


reason of an overrun of excavated quantities when it was shown that. 


there was a material difference between the ground and rock surfaces — . 


shown on a cross-section drawing and actual conditions found in the 
field, the misrepresented surfaces being held to be a latent physical 
chudition at the site ‘within the nouns of the “changed conditions” 
clause. 7 
As neither the appellant nor ‘the Government has argued the issue 
whether, under the circumstances of the present case, the actual topog- 
raphy was a latent physical condition at the site which was. mis- — 
represented in the drawings, the case is remanded to the contracting - 
_ officer for consideration of the issue and for the making of supple- © 
mental findings. The findings and decision should be made within | 
30 days of the date of the receipt of this decision by the contracting 
_ Officer. If the-appellant is dissatisfied with the findings and decision, 
It may appeal therefrom within 30 days of receiving them, in accord- 
ance with the provisions of the “disputes” clause of the contract. 


4 See ‘Morrison-Knudsen Oo., Tao), 60 LD. 479, 483: (1951), Oentrat wccaniy nek 64 
I.D. 145, 153 (1957); Flora Construction Co. IBCA-101 (September 14, 1959); B..0. 
Karsmo Construction Co., War Dept. BCA No. 1080 (January 13, 1946), 4 CCF par. 60,050 ; 
Koeneke, ASBCA No. 3163, 57-1. BCA par. 1313 (1957). : 


360 DECISIONS or THE DEPARTMENT OF THE INTERIOR + [66 LD. 


In the course of the ponsideration of the appeal, the Board inquired 
whether it was conceded by the Government. that asa result of the 
overrun in the quantities | ‘of compacted’ embankment. the appellant. 
had incurred additional costs.” In Yeplying to this ; inquiry, Depart- 
ment counsel stated that it was conceded that the appellant may have 
experienced higher costs for the portion « of the work performed dur- 
“ing the summer months than it did during the spring. due principally 
to the fact that more water was required but’ ‘that it was not conceded 
that the contract price of 80 cents per: eubic yard for compacting em- 
bankments was inadequate compensation ‘for the ¢ overrun in quantities. . 
of compacted embankment. This position. was based on the analysis 
of a great many bids for similar work performed i in the same general -. 
area at all seasons. of the year except winter. ‘The Government also — 
argued that a determination of the contractor’ 's increased. costs, if 
ee would necessarily | have to take into consideration such. factors 
as “increased tse of and. income from equipment ‘brought onto. the 
-job for a. relatively small quantity | of compacted embankment; ; greater 
use. of the: equipment at each location. along. the canal, thereby re- 
ducing the on-the-job. moving | costs per. cubic yard. of erfibankment : 
greater over-all income against. which to charge the job overhead. 
without a corresponding i increase. In ‘the overhead ; and other factors 
which would influence the unit costs.” 
In view of this statement of the Government’s position and argu- 
ment, the. Board deems it necessary to point out that if the contracting 
officer should conclude that any portion of the appellant’s. claim. is. 


ee, administratively cognizable, the equitable adjustment . to which the 
. appellant would be entitled would have to be based on all its addi- 


tional costs in performing the overrun, plus a reasonable allowance- 


for overhead and profit. ‘The unit ~ ‘price. would not govern unless it, 


happened to constitute also a fair and reasonable price for the addi- 


-” tional work performed, nor would the appellant necessarily be bound »: 


by t the prices paid: for similar work in the area. However, any sayings: 
attributable ‘to the increase in quantities may. be taken into considera-. 
tion. In any event, any equitable adjustment to which the appellant. 
may ‘be entitled would have to be limited to the amount tof the. overrun. 
attributable to the errors in ntopography: ; e 


“Conc onon 
_ Therefore, the case is remanded to the conwecune. ener with in- 
structions to ro process as outlined above, 


Warrant coe M ember... 
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- Te concur: j 


-Paun H. Gayrr, Acting Chairman. 


. : Board Member Herserr 7 Staverrer, who was. on. eave, did not 
| participate in the disposition of this. appepls | ee 


RIGHTS OF MINING CLAIMANTS TO: ACCESS OVER PUBLIC TANDS 
rouse ~ TO THEIR CLAIMS - cee 


one Claims: , Generally—Rights-of: Way: “Act of January. 21, 1895 - 


“The United : States Mining Laws::give-to the locators and. owners of mining 
Claims as. a ‘necessary, incident. the right. of. ingress and egress. ACTOSS public 
lands to their claims. for. -purposes . of maintaining the daims and as a 
“means toward removing, the minerals. 


Mining Clatins:. Generally-—Oregon and California Railroad and  Resonveyed 
- Coos Bay Grant Lands: Rights-of-Way :- oa6 fase 
“The rights-of-way provided’ for in 43 CFR, ‘1954. Rev:, 115, 154-179: ovadon ¥- 
- forthe Oregon and: California Railroad -and: Reconveyed: Coos. Bay Grant . 
lands. were. primarily for timber roads. Roads “acquired. by. ‘the United. 
. States” as those words are used. in those regulations, do. not. include roads. 
oe _ constructed by others under statutory right for mining purposes. 


Rights-of-Way: Act’ of January 21, 1895-—Oregon aad California Railroad 
and Reconveyed Coos Bay: Grant Lands: ‘Rights-of- Way—Fees : ee 
“One who applies for 2 ‘peht-of-way under the act of J anuary: Ot: 1895, inst 
comply with the requirements of. the regulations and pay: ‘whatever fee that . 
they require. And, whether heacquire a: right- of-way “under - an. appro- 
c priate. rights-of-way act or. use the land for that. or any other: purpose, he 
-Kaust comply with all applicable regulations issued. under. ithe. Oregon and. 
California Grant land. laws, which are directed. to. the management of the. 
~ area, but ‘such regulations may ‘not impose fees for the enjoyment of Tights 
granted by. otter ¥ laws unless clearly authorized te law. Pe ae oa 


M-36584 ec ae io as Ocronnn 205 1950 
To. THE = Director, Bureau OF Lanp Manaceaenn, 7 ee 

‘You have asked whether’ a mining claimant, -who’ builds’ a a to . 
_his mining claim across public land, may be. charged a fee for the use 

of such road, where no- exclusive. right: Lei is Ee for: or 


granted by. the United. States. 
In. the. particular case.to which. you call, my. attention: it is. ‘alleged 


that ‘Mining locations were made on public: land more than 50.years’. - 


ago and the claimant, to-provide access to his claims and a way. for 
hauling ore from the claims, constructed a road. over public lands. 
Your i inquiry. will be discussed in the ee of thee. ates: Your 
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| inquiry results because the regulations in 48 CFR, 1984 Rev, 415,154~ 
178 may be susceptible of the construction that such a charge must be 
made. These regulations relate only to rights-of-way for tram roads 
granted. under the act of danuary 21, 1895 (28 Stat. 635; 43 U.S.C, 
1952 ed, sec. 956), and the act of Angost 28, 1937 (50 Stat. 874; 43 
U.S.C., 1952 ed,, see. 1181a), and apply, primarily at least, to pur- 
; chasers of timber on the Oregon. and California Railroad Grant lands. 
Unlesa there is reason for saying that the act of August 28, 1937, 
_gentains provisions under which a charge may be made for using 
a, road even though it is not.a right-of-way granted under the 1895 
act the principle or right to charge for the use of any road on public 


ee lands by any user as it is said the regulations applicable to the Oregon. 


and California, lands may indicate to be, would apply equally to the 
public lands generally, Since it has traditionally been customary 
for mining locators, homestead and other public land entrymen to 
build. and/or use such roads across public.lands other than granted. 
tights-of-way as were necessary to provide ingress and egress-to and 
from their entries or claims without charge, the question whether a — 
fee may be charged for such. use is not only of broad, general interest 
but to. make such a charge now would change a long practice. ° 

T do not believe that a charge may be made in such cases. The _ 
- general authority of the Secretary and the Director, Bureau of Land | 

_ Management, over the public Jands (5-U.S.C., 1952 ed., sec, 485; 48 

U.S.C., 1952-ed,, sea, 7 [see note fol:]) might be construed to permit it, 


were it not for the fact that legislation providing for the making - = 


of entries and locations necessarily presupposes a right of passage as ~ 
an incident to the other rights granted, and the general rule that free 


passage over the public lands has always been recognized.. Until re- _ 


gent years free use of the public range was the custom. . See Buford v. 
Houta, 188 U.S, 320 (1890) and McKelvey v. United States, 260 US. 
853 (1922). Prior to the enactment of the mining laws, minerals in 
- such lands were freely exploited by the public without. hindrance: _ 

(1 Lindley, fmes, secs. 46 and, 56, 8d ed, 1914, and cases cited.) The 
Taylor Grazing Act. (43 U.S.C., 1959 ed., sec, 815) took away the free- 
grazing privilege previously sanctioned by custom just as the mining . 
laws of 1867 and 1872 took away the implied license to mine... But 
in both of these cases the changes were made by legislation, not by. 
executive action, The Taylor Grazing Act and subsequent legislation 
have established a policy of management of the public lands : similar, 
although, with minor exceptions, not as comprehensive or as rigid as_ 


that provided by law for certain reservations. Perhaps the control . 


_ provided-by law for national forest reserves more nearly approaches 


By that provided for the Oregon and California Railroad Grant lands, 


and to a. lesser. degree the public domain grazing districts. Astasuch 
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national. forest hands, Congieas't in the act of June 4, 1897. (30 Stat: 26; 


16 U.S.C., 1952 ed., sec. 478), expressly reserved the ‘right of i ingress 
and caress | ‘to settlers, and. to ‘others for “all proper and lawful pur 


_. poses, “including that of prospecting, locating, and dev eloping the. 


mineral resources thereof .” subject to com hanes with the Tules and 
regulations covering : such ‘national: forests. The D Jepartment ef Agri: 
culture i in its regulations, 36 CER, 1949 ed.. » 251. 5 (c) (Supp: ) does not. - 
even require the: constructor ofa. ‘road 3 in: ‘ouch eases (said to ‘have a 
“statutory right” of access), to obtain a permit, but, with minor excep: 
tions, does require that. permission: be. obtained by others. Thus- the 
practice of that Department is directly contrary to the proposal dis- 
cussed here. With respect to public lands in grazing districts the law 


-. reserves the right of ingress and egress and provides that nothing i init. 


“shall restrict” mining activities, in substantially the same: language 


- as is used ‘in the 1897 act, supra. The only applicable: regulations ‘ef 


the National Park Service relate to: Death Valley National Monument, 

- 36 OF R, 1949 ed.,' 20. 96(a) (4) (Supp.) and Mt. McKinley National 
Park, 36: CFR, 1949 ed., 20.44 (Supp: )e Those regulations require . 

only that.a miner ébtain: a permit and ‘as to: Death Valley Monument, 


keep his road‘in good repair while using it.: No fee is charged. ‘Al: se 


though not so stated ‘as in the national forest. regulations; the basis for 
the free use appears to be the “statutory right” of access, - 

In general’ Congress has recognizéd the right of “Free passage OF 
transit over or’ through public lands; * * 2 and has enacted penal - 
legislation to prevent: its obstruction. ‘Section 3, act of February 25, 
1885 (23 Stat. 322; 43 U.S.C., 1952 ed., sec. 1062). _ It has also pro: 
vided relief to. ‘he, owners of mining clin where access was denied 
for. any reason. Act of ane 21, 1949 a 63 Stat. 914; 30 1. 8. Os 1982 
ed., sec. 28h). 

The genesis and: history of the mining laws oaks it clear ia Con- 
gress intended to give the miner free access to minerals in the public 
lands and to leave hirn free to mine and remove them without charge: 
Congress in the 1860's failed to ge along With an: executive recom: 
mendation “for disposing of the minerals by lease in order to raise 
revenue. It has consistently : since then left the miner free and un= 
trammeled so far-as his minéral rights ¢ are concerned. Tn recent years 


it-has subsidized the miners of certain strategic and critical minerals, - 


Further, ‘Congress, in effect, confirmed ‘the miner's rights previously | 
exercised under. suiferance as mueh as it ranted. apes Bens: It 
declared the minerals to be ‘free, z 30 ESC 3 1952 ed., sec, 22, and by 
section 38 « of that title ‘itds declared, in effect, that a 13 eee Be need not 
be recorded in order to acquire the right to. mjne se far'as the United — 
States is cone adverse possession being’ sufficient, it has always 
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been recognized that the policy of Congress is to encourage the de- _ 
velopment: of minerals and.every. facility. is.afforded for that purpose. . 
United States v. Iron Silver Mining. Co.; 128 U8- 673: Goa and. . 

Steelv. Smelting Company, 106 U.S. 447 (1882). . 

Congress knew, when it: enacted the mining iene, that. miners -nec- 
| ‘essarily would: have to use public lands outside of the. boundaries of 
their claims for the. running of tunnels and for roads... In effect,: it 
provided only for-a. procedure: where possession could be maintained 
and patent to the land could .be obtained... Otherwise the clear . 
intent was that the miner-should have the right. to appropriate the 
minerals and convey them to: market. Lindley i in-his‘8d edition.on _ 
Mines, volume 2, sections 629-and. 631, points out. that roadways are 
necessary as an adjunct, to working a. ) claim: one as &@ means. mare | 
removing the minerals, © pes - i 
The: Department. has: weoaniaad that eade were necessary: ond 
complementary. to: mining. activities: It early. adopted'the: policy of - 


: recognizing. work done in the. construction of -roads:to.carry ore 


from mining claims as legitimate development work -accreditable to - 
the claims.as- assessment and patent work. 2mily Lode, 6 L.D. 220 . 
(4887).°.In Douglas and Other: Lodes, 34 1.D,; 556. (1906), it held 
that such roadways were not ‘applicable, . But in Zacoma and Roche 
‘Harbor Lime. Co., 43-I.D..128 (1914),. after discussing. a number of 
pertinent court. and departmental decisions, the Department adopted 
the rule.as stated. in ‘Lindley.‘on: Mines and allowed ‘credit toward 
patent: expenditures. to a trail subject only to proof of the applica- 
bility-: ofthe: trail work: to specific locations. The: principle was 
applied to an.aerial tramway.in United States v. El Portal Mining — 
— -Go., 55 1.D. 848 (1935), citing the Tacoma case, supra, These cases 
obviously. recognize the right of a: maining ‘claimant to construct roads — 
across public lands for necessary use in mining operations. even to 
the point of crediting expenditures made-in that connection toward — 
‘meeting the requirements of the statute. -And, as already indicated, 
It has preserved that right in express terms in. at. es two, general 
laws providing for Federal use of public lands. : 

- We may: reasonably apply. here:.a principle that. the ‘courts: have 
frequently applied: in: cases: measuring ‘the powers of the United — 
- States to legislate in relation to matters within the exclusive juris:.. 
’ diction: of:a State, and. the reverse... Executive action. along the line — 


proposed could. be. used. to completely destroy: the rights granted by . 


Congress ‘under. the mining laws. It. is true that where a tramway 
right-of-way.is granted under the 1895 act, supra, the: Department, 
- for. more than..20: years, has. charged an: antiual rental... But: that. 
charge’is made. under the discretionary power granted by: Congress 
to ane Becretary.: ~under.the act.. Such rights when. granted in ‘the 
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‘his claim, “without. the benefit of such | a eye ‘is snot. exclusive and 
there is no specific law. giving. the Secretary discretionary authority ) 
to “grant that right-of way. “onder zeneral: ‘regulations? | as. under 
the. 1895 act. j ee 
“It appears | that, an ‘presumed. authority. to charge a “Heed 1s. ‘based 
on. ‘43 CFR, 1954 Rev., 115. 171 (b) (Supp. ) providing for. the pay- 
ment, by. a permittee ‘for the. ‘use of a road “constructed or ‘acquired” 
by the: United ‘States. There is also authority to. charge for tram- 
road rights-of- -way, g granted pursuant to 43 CF R; 1954 ‘Rev., A4, 52, . 
in section 244.21. (Supp. ).. But. both. sections 115. 17 1 (b) and 244. 21 
pertain to. granted rights- of- “way. They do not: apply | to roads con- 
structed by an entryman | or locator. solely to ‘provide access. to. his 
entry. or claim. The road was not built by the United States nor 
can it be deemed’ to. have been acquired by, it in the. sense, contem- 
plated by section. 115, 17 1 (b). Even if the word “acquired” | as there. 
used is given its. broadest possible, meaning it is not believed that it: 
would encompass an access road. of the. kind. discussed here. ‘Tt is | 
true that the title to the land is in the. United States ‘but the road. . 
is in the nature of a “private road” across another’s land which i 1s 
‘primarily. used. by one or more ‘persons but which. may “be: used by 
anyone... “The. United States can no doubt. use. such. a road.or. permit 
- its ‘permittees or licensees to do so at least: to the extent that-it does — 
not. .unduly.. interfere. with “its. use. forthe legitimate purpose for 


which it, was: built... If-it is. abandoned. for that-purpose.it falls in. 2 


the public. domain. if used. as a “public. road,: otherwise; At. is the sole 
_ property:of.the United States...6: 
An practice 1 the, Bureau of Land Management hae see tone fond 
rights-of-way. on the public domain elsewhere than on the Oregon and 
California. Grant lands ‘only where miners or others. have desired. an 
exclusive right of user. On the Oregon and California Grant. lands, 
and interspersed.public lands, the. need. for.the. use of such. granted: 
rights- of-way. by.a.class of persons no doubt. is such:as to. require.all 
__ users.to participate in their maintenance and this may well. be justified; 
if not under. the 1895.act certainly: under the 1987 act,:but: this may be: 
done without. extending. the fee principle to roads. consivucted under 
clearly. implied statutory authority as. ways of. necessity; unless such 
extension is required or authorized by | laws oy ef8 
With respect: to..timber roads.on:the Oregon and: ‘California: Rail 
. road. Grant lands, itis noted.that the regulation governing the grant 
of rights-of-way. enidoe the 1895. act also cites the 1937, Timber. Manage-: 
ment Act, supres as: s statutory anthoriiy: The latter: act. gives.t the Bec: ; 
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relay broad atithotity i in ihe inianagement and sale of titiiber whereas 
the later act af April 8; 1948 (62 Stat. 162), extends the mining laws to 
the area with only two qualifications: {1) that the ownership and 
| wahagemeiit of thé timber i is reserved to.the United States and (2): 
that mining elaiants iitist record their locations and assessment work 
affidavits ih the land oftieé: Béyord. this the law vests no discretionary 
authority. over such élaitia it the Secretary. This i8 a further reason. 
for balia avins that ‘Congress ihtended that, except as provided i in the 
law; wihers’ rights on such land would be tHe-:saime as on other public 
aeiain jand: Ibis tts that neither the 1937 det nor thé 1948 act con- 
tains Hunan Respeetitig the tight of ae Similar +6 that in the 
National Forest and ‘Faylor ( Grazii & Acts. Bit this j is far FOHi « con- 
elusive of a different intent: In the slight Of the history of the 1948 act 
it eiis likely that Congres 88 did tot then feel that it had intended in | 
1987 to affect Wns: rights in those lands-at-all. They had been con- | 
sistently protected everywhere else. The 1948. act clearly intended to _ 
restore the status qiio and to give to miners: ‘everything they enjoyed . 
on publie. lands BECEB a8 otherwise expressly provided. — 
«Teast a agréés W With, the State supervisor in his belief that the act of 
Augist 81, 1954 (65. Stat; 290; 5 U:S:C:, 1952 ed., sec. 140), applies | 
hare. Phat act requires ‘Federal agencies to charge : for— 
_ BY work, BeEvICE; public tion, report,. document, benefit, privilege, authority, — 
ase, frahichise, license, permit, certificate, registration, or similar thing of value. 
OF Utility performed, furnished, provided, granted, prepared, or issued by any 
Feaeral agency & % % (italics added: ) 
The. grant of the-iminerals with all incidents thereunto. pertaining is 
ditect from Congress to the miner: The act contains no language that 
e6iild be construed to authorize : a Fédéral agency to make a. charge i in 
_ Sieh case. The act does Hot | require that the Department examine all. © 
| PARTS Hades by: Coiigiéss and. amieétid them so.as to impose charges for 
Hahts freely stanted; whether expressly as the right to locate and 
rea or By "yeaSOHADIS; | if not HEBSSHEY; ithplication; & as the right Of 
Be Bureau af band Nanage ment has made no ane nor forte = 
any servies: The miner idle the road. by implied authority from 
: Congress. He is Hable in damages if he unnecessarily causes loss or 
injuky ¢6 the. property of the United ‘States.and, as previously stated, 
his right £6 W868 the read; even. though He biailt it it; ds not éxclusive bit 
his night te use it fox intB Purposes 18.88 BV dent a8 Hig Fight #6 midis: 
_ Adtheagh ne chakge may be made on a road as. constructed and used 
aS 8 Heeessary fhicideiit to the maintenance of a mining location and its 
developiient,. a miner who wishes to use-:a road built or acquired by 
the United States must eoniply, with the applicable. regulations. And, 
if he applies for aid obtaitis a right-o of-way under the 1895 act: he must 
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pay hateyee fee is vequived by the regulations. And, of. course, any a3 
person who.uses public land within the Oregon and California Grant 
lands area must comply with all applicable and reasonable regulations. 
issued under the act-of August 28, 1987, supra, as amerded, for the 
management of the area, but that act does not supersede the: ‘mining | 
vais ae 
: ‘Eowuxp T Faw, | 
‘dating Soilciton. fk 
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: Indian Lands: Descent iat Distribution! Escheat 


The next of kin of an Indian decedent, who ig not an enrolled metiber of 
the Klamath Tribe with at least one-sixteenth degrea of Indian blood of 
the Klamath Tribe, may not inherit. the decedent's restricted or trust - 
_ property within the ‘Blamath Heaee'vation, but such property will escheat 
ie the Tribe. ; 


- APPEAL FROM AN EXAMINER OF p INHERITANCE 
aoe BUREAU oF INDIAN AFFAIRS — 


Clyde Busey, as guardian ad litem for Stanley Stevens, ‘mental 
incompetent adult person, has appealed to the Secretary of the Inte- 
rior from a decision of an Examiner of Inheritance, dated. Sep- 
tember 24, 1958, denying his petition for a rehearing 1 in the matter 
of the estate of John Stevens or John Stephens, who died intestate 
on or about December 29,1941. 

Tn his original order, dated J ruly 9, 1958, the Examiner found that 
Stanley Stevens was the son and only apparent heir at law of John 
Stevens, but that he was not entitled to inherit the trust or restricted 
property herein involved because, as has been conceded, he was not 

an enrolled member of the Klamath. Tribe, and thus did not quulify 
as an heir under the provisions of section 5-of the aet of June 1, 1938 
(52 Stat. 608, 606)2 This section was. ‘epealed by the act of 
August 13, 1954 (68 Stat. 718, 721). 
The real property herein involved is described as the NWY, of 
Section.20, T. 36 S., R. 10 E., W.M., Oregon, containing 160 aeres. © 
The. original allottee of that property was Kate Stanley, a Klamath 
Indian, ‘to whom allotment: = Oo. 1553" was made and: a trust patent | 


4 “Hereafter ‘ails enrolled ort of the Klamath Tribe of. not Jess than Guesbetenath - 
degree Indian blood of the Klamath Tribe shall inherit or take by devise any ‘restricted oF 
trust property within the Klamath Reservation: +0 @! 
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issued in 1921, shortly afer she married the decedent, John Stevens. 
There. is in addition: the: sum. of $456.60. in the. Individual: Indian. 

. Money: Account. of. the decedent on deposit at:the- Muskogee. Area — 

_ Office, Muskogee, Oklahoma, representing accumulations, rents and/or 
profits: from..said real property. © Kate: Stanley.died later. in 1921, 
leaving her husband as her’ sole heir. John: Stevens subsequently 
remarried, and the appellant, Stanley Stevens, was born to. this 
union. .- The couple. -was later divorced, and upon the death of 
John: Stevens i in 1941, he was survived only by the appellant. John 
Stevens was an Ottsare Indian, resident of Oklahoma, and never re-— 
sided on the Klamath Reservation. 

It is appellant’s primary conterition. that, the original Hotei to 
Kate Stanley was made in such terms as to secure to her heirs vested 
‘rights which were protected by the Fifth Amendment to the Consti- 
tution, as against subsequent legislation. such as the:act of: 1938...A 
second. position taken by appellant. is that, there. was no Bepneavls 
escheat statute in, effect atthe time of John Stevens’ death. 

~ The Examiner | appears: willing to concede that the original allot- 
ment gave a vested right to Kate Stanley” and that this right. was 
transferred to her husband at her death, which occurred prior to the 
~ enactment of. the above 1938 act. He denies, however, that any such 
- right extended to Stanley. Stevens, whose.¢laim as an heir did not arise 
until December 29, 1941, the date of his father’ s death, which. was 
within the ‘period Sehani the 1938 act was in. effect. We believe, the 
Examiner decided this point. correctly. ae. 
~ Important to a. determination of this case is ‘the examination of two 
escheat statutes. The first’ is section 6 of the above act. of Ju une 1, 1938, 
which provides as follows: — . : 
. If any enrolled member of the Klamath Tribe. dies ‘without lawful heira ¢ or 
devises (sie), all’ interest which such member has in. any restricted or trust prop- 
erty within the Klamath ‘Reservation’ shall revert” to and become Rete of the 
common tribal property.::: aa 
Appellant points. out, and we think acivtsetly: that this statute can ‘ive 
no application for the reason that the decedent, John Stephens, was. 
never.an enrolled member of the Klamath Tribe. ‘The second escheat 
statute, more general: in nature, is the act of November 24, 1942 (¢ 56 
Stat. 1021; 25 US. ee 1952 edy sec. hielo which reads | in Jee as ~ 
follows: 2 5 i 
“That upon: ‘final determination: by the ‘Secretary of the Titeribr that the Indian 
holder of a trust or restricted allotment-of lands or an interest therein has died 
- intestate .without heirs,. the lands or-interests so-owned,: together with «all ac- 
cumulated rents, issues, and profits therefrom held i in trust for the decedent, shall 
escheat to the tribe owning the. land at the time of allotinent subject to the pay- a 
ment of such creditors’ claims as the Secretary. of, the Interior may. find. proper. to 
‘be paid’ from the cash on hand or income. accruing. to ‘said estate: and Subject. to 
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all valid ‘existing aericstoral surface, and mineral leases and the vies of any 


; person thereunder. | 


-'The situation then, at this! titnd oe J chi Stevens? death, “was. silat his 


_ son:was barred by reason of section 5‘of the act of June 1, 1938, supra, 


* 


- from ‘inheriting ‘the property ‘on’ the’ Klamath: Reservation.’ ‘This is 


true notwithstanding the fact that: John-Stevens was an Ottawa In-: 
dian, since section 5 applies to all Indian decedents possessing the — 
type of property. ‘involved in that’ section, and irrespective of ‘whether 
such property was inherited before the date of that act, as in. the pres- . 
ent’ case.2: However; the’ only: escheat: procedure’ providing ‘for: the’ 
return of property to the Tribe was limited at.the time of John Stevens’: 
death to cases.where’the deceased Indian was ‘an. enrolled’ member of 


_ the Klamath Tribe; which the present decedent, was not: : 


The effect of this incongruous legislation was to. ‘Tene! haw title - 
tothe property suspended with no one ‘in a position to:make: claim to 
it. It must be assumed; therefore, that the 1942 general escheat statute: 


was intended to: correct: this ‘and ‘other: similar ‘situations’ known tov 
- exist, and that: such’. legislation. should: be: given. retroactive effect. : 
While the general rule is that'a statute, in the absence-of specific Jan-" 
guage to the contrary, should be considered prospective rather than 


retrospective, there are recognized exceptions to the rule. For in-— 


stance, in i Am. J ur., Constitutional Law, sec. 367, it is stated : 


While it ie eecbenized ‘that: the legislature cannot in general establish a 
rule to operate retrospectively, when a rule of the law is unsettled, the legis-. 
lature may- settle it, and such: a ‘rule: Necessarily” operates both prospectively 
and retrospectively. 


| Certainly, when an Indian dies and by statutory enactment no ‘one,’ | 
neither his kin nor the Tribe on whose reservation the land i Is located, 


may claim the property, the above rule should ‘be ‘invoked. In effect 7 
the Department has so construed the application ; of the act of No ovem- 
ber 94, 1942, supra... In. cat. Teast: ‘two, cases “where. B. decedent. died 
prior. to. the: ‘dete: of. the: act. of. November. 9A, 1942, ‘the property: of 
such decedent: was. held: tO: escheat in accordance: with: the icon of 


that, statute:?” 


7243), the decision of the Examiner of Inheritance, denying the: 


“Therefore, pildeniant & B tha scithotity delegated & to the Solicitor by 
the Secretary of the ‘Interior (see. 25, Order 2509, as ‘revised, 99 FR. 





2 See. Ustate of Minnie ‘Wilson, ‘Susanville Allottes No. 1049-1070 ica 0. file ‘18496-45) ; 3 


and the ‘Estate of Mary Hilton Healy’ or Mary ‘Spring, Susanville" _Allottee’ No. 587 ee 


' (37239-47).: 


3 See for instance Escheat: of the Estate of Aexandes Daylight . deceased Colevilie ‘Allottee, 


_. Decision of -Solicitor,: ‘dated December 7, 1956, and Escheat ot the Estate of We-hur-kah, 


deceased Wisconsin Winnebago Allottee, Decision of the Acting Solicitor, dated April 9, 
1951. [Available in Solicitor’s Office. ] ; 
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-appellant’s petition for a rehearing, i is affirmed and the appeal i Is 
dismissed. 


It follows that ke pe me csiatiow of the. Examiner of Inherit- 


atice that the property should escheat to the Klamath Tribe should 
be. adopted, and that’ the property escheat on the basis of the-author: 
ity vested in the Secretary of the Interior by the provisions of the 
act of November 24, 1942, supra, and delegated to the Solicitor. (sec. 
25(c), Order No. 2509). a 

Accordingly, :it- is ordered ‘that: the kliptinent of. Kate Stanley, 
Klamath Allottee No. 1553, for which trust. patent No. 805384 was 
~ issued on May 6, 1921, and which is described as the. NW, of Sec... 
20, T. 86 S., R. 10 B. W. M., Oregon, containing 160. acres, together 
with all scoumulated mente: issues, and profits’ therefrom, shall escheat 
to the Klamath Tribe, in accordance with the Previn of the act 
of N ovember 24, 1949. 

- Since the estate has an gpareiel value of. over $1, 500, it is Pie 
- ordered thatthe sum. of $75 shall be paid from. the estate: of the 
_ decedent into the Treasury of the. United States.as.a fee in. connee- 
tion with these probate proceedings, in accordance with the terms — 
- of the act of sey 94, 1923. ie Stat, 1185; 25. bis C., 1952 ed.,. 

sec. ou ). — | 

Epuonp T. Farrz, 

Acting Solicitor. 
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Oil and Gas Leases: Applications—Alaska: Oil and Gas eaves | 


oil and gas lease offers for unsurveyed unnamed islands in. Alaska are 
‘properly rejected where the description in the offers states only that the 

7 islands are located between named unsurveyed islands, named bodies. of 
water, and the shoreline, such a description being too indefinite to identify 
the islands included.in the offer ; and oil.and gas lease offers for portions of 
“unsurveyed named islands in Alaska are properly rejected where the por- - 

-. tion of the island desired is described only by quantity. of land and by stating 
the direction of the land applied for from one outside Pony: 


~ Oil and Gas Leases: Applications wa | 

, Where an offer: contains an indefinite description as to covlain unsurveyed © 
lands applied for, but other Jands in-the offer are properly described, the 
offer may be accepted as to the properly described lands, all. else being 
Tegular. he Sue Me 


en DEORE ME TE 
October 30, 1958 


Oil and Gas Tenses: Apwations—0i and Gas. Leases: Six-mile Square | 
Rule 


| Where an oil ‘and gas pate offer includes ‘Gertein lands which are seo 
~ deseribed and.others.which are indefinitely described.and the indefiniteness - 
- of the description of part of the land makes impossible a determination 
“whether the entire: offer degeribes: land which can be eontained in a €-mile if 
as square: area, and the description in the offer does not violate the émile 
square requirement, the offer is. nat subject to rejection for uoumon ef the 
¢-mile square rule, o ar 


"Oil and Gas Leases: Applications—0i and Gas Leases kneas Limitations 


- Where the exact acreage covered by an oji and gas lease effer eannot be deter-. 
-Inined because certain upsurveyed lands included in the effer cannot be 


identified as @ result pf the indefinite deseription of such lands, but ather 
lands covered by the offer .are properly deseribed, and where it cannot prob- — 


ably be said that the tetal acreage in the offer exceeds 2,560 acres, the offer 
is not subject to. rejection for. violation of the 2,560-acre BUe 


. Oi] and Gas Leases: Applications-—Oil and Gas Leases: Rentals — aa 


- Where the amaunt of rental submitted with an effer appears te be sufficient, 
. -but.this eannot.be positively determined heeause & part of the land eevered 
.: by the offer is inadequately: described, and the rental submitted is more than 


. aufficient for land included in the offer Which is Properly deseribed and.can- 


~ not be said to. be insufficient for. aj} the land included in the .affer,. the offer 
is not subject to rejection on the. ground that. insufficient. rental » was 
submitted. ; = 


“APPEAL, 1 FROM URE BUREAN ( oF t LAND MANAGEMENT ms 


eT ot 


‘Dunean Miller has appealed to the Secretary of the Interlor from ¢ e 


- decision. of March 2, 1959, by the ¢ Director, Bureau of Land Manage- 
ment, modifying the rejection by the manager of. the Ancherage land 


_ office ot oil and gas lease offers Anchorage o2nase and 029087, fled by 
the appellant on February. ¥, 1058, 


- The lands here applied for consist. of unsurveyed islands, several of : 
which are named, but mast of: which: :ALe unnamed, and portions oft one 
named island, all in: ‘the «Yakutat, Bay Area,” Alaska. 


The description of the islands included : in 020086 1 is as fellowes 


, Krutoi Island, approximately. 160 ACRES 5 aa, 
Otmeloi Island, approximately 120 acres ; He 
Kriwoi Island, approximately 320 acres ; ie is 
_ Brwo very small aplante Fitzgerald Teen 4 & rome ila ABBEOR. 8 aeres 
a total: 
= Doigoi Island, approwtinately 720: acres; wa! 
All of a series of unnamed islands lying between Delgo fsland and the Kantenk in 
Island, excluding ary'portion’ net Tying. within. a sixmile RquAEE that would 
include fedaet island, approximately 400 acres; e 
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The most northerly 280 acres of Kentask Island. 
Total, ‘approximately 2,080 acres, more or less, 
_ (Distances expressed here are in land miles or equivalent of land miles.) - 


(The word shoreline i is the mean. high tide: line). “8 
Offer ‘029087 ‘covers islands described as , follows: 


AlL-of Kantaak island d except the most northerly. 2 280 D acres, = approxluately 2440 
“acres 5 : “ 
ail of -a-.series ae very. ‘galt islands iytie between ‘Kantaak Island. on the 
northwest, Monti Bay on the ‘southwest and Johnson Passage on'the northeast © 
- and on the east by the shoreline of the eo total Approx 220. acres. 
- Above being 2560 acres more or less. 
(Distances ‘expressed «here: are in ‘land: miles: ‘or: ea oe ‘land: L mniles:} 
(The wor shoreline i is the mean high tide Tine). Ban SUS EAE FER hota : 


No map or. ‘other. ‘means. of. thas ¢ the. islands ‘included: i in y the’ 
above-quoted descriptions. was: submitted: with the. applications.: 

_ The offers were rejected by the manager on the ground that’ the 
‘description. of the lands. applied. for was. inadequate, it. being impos- . 
sible to ‘determine exactly what lands are included in the applications, 
to. calculate the. acreage covered. by the. application, or to determine 
whether. the. areas are. within a.6-mile square. The Director’s deci- 
sion ‘held that these offers were: defective ‘insofar: as’ they: covered 
unsurveyed unnamed islands or archipelagos and ‘portions of unsur- 


PP Eyre, 


veyed named islands because the descriptions were inadequate to 


identify the lands sought for leasing. Accordingly, the Director’s 
decision rejected offer 029087 in its-entirety, and rejected offer 029086. 
_ except to the extent that the latter offer described entire named 
islands. ° The Director’s modification of the manager's. decision was 
based ‘on 2 ‘departmental decision’ holding: that ‘a. description 1 in an 
application. for entire ‘unsurveyed islands in Alaska which ‘identifies. . 


the islands by name and names the waters surrounding the named 


- islands, if the named islands are easily’ identifiable from maps _ and 

charts ‘available to the land office, i is a sufficient, description of such 
unsurvéeyed islands’ in Alaska under the regulations i in effect ‘when 
the offers here involved v were filed - (Layton A. Bennett et al. » A-27659 
(November 8, 1958).)- . 

On appeal, although Miller asserts that the desatptions in'the appli- | 
cations definitely establish the location of the lands applied for, he. 
requests permission. to adjust. the offers i in any..way. necessary to. comply 
with the regulations. A cross- -appeal was filed in the instant proceed- i‘ 
ing on behalf of the p Colorude: Oil : and Shai ceo which," asa 





a 43° CFR, 1954 ‘Rev., "1. 2, the departmental regulation: governing ‘the deseription in ee 
offers for unsurveyed Masken lands’ which was in effect when these offers were filed; was 
revoked by Circular 2017 of May 16, 1959 (24 F.R. 4140). Offers for public land ofl and 
gas leases filed after May. 20, 1959, must contain land descriptions consistent ei the re- | 
amzemente of 43 CFR 192.42a (Cireular ani, supra). 
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junior applicant for the lands, filed. protests against the allowance of 
‘any of the lands included in the appellant’s. offers. _ The matters as- 
serted on appeal -will be considered before determining. the -Ausstions . 
raised by the protestant.on the cross-appeal. ~~ 
The appellant’s assertion that the descriptions in . both applications 
bs definitely establish the location of the lands applied for is incorrect. 


. Although the six entire named islands first listed ‘under. offer 029086 


are adequately described. in accordance with the rule stated in. the - 

Bennett casé, the remaining lands included in the offer are not properly 

__- described. The offer purports to exclude any portion of “All of aseries: 

of unnamed islands lying between Dolgoi Island and the Kantaak 
| Island” not within a 6-mile square that would include Krutoi, Island, 


‘but such a description does. not identify a ‘specific 6-mile square. The a 


_ inclusion of all of a series of unnamed islands within. an. indefinite 
6-mile square is uncertain and incomplete since any of several possible 
6-mile squares would correspond with this description. Inasmuch. 
_ as different.islands would be included in the application if one 6-mile: 
square area is selected than would be included if another 6-mile square 
is selected, it is plain that the description. in 029086 does. not identify 
which unnamed islands are intended to be included in the offer. By 
departmental regulation (43 CFR, 1954 Rev.,, 192.42(g) (1) (i),.),..an 
offer will be rejected without: ‘priority if the land description . “Gs-In- | 
sufficient to identify the lands.” Consequently, offer 029086 was prop- — 
érly rejected insofar as it purported to ‘cover unnamed islands lying 
between Dolgoi and Kantaak Island. 

To the extent that both 029086.and 029087 inaladed a ‘portion ‘of an 
unsurveyed named island (Kantaak Island), the descriptions are de- 
fective. An application for a portion of a naméd island must describe | 
the portion applied for more exactly than by indicating only | the quan-. 
tity of land and its direction from one boundary of the island.: Such. 

a description of a portion of Kantaak Island is inadequate, among other 
reasons, because of the irregular shape of the north boundary and 
because various maps differ substantially as to the boundaries of and 
the extent of the land area included in the island. And even without 
these difficulties, when only a portion of a named unsurveyed island 
is applied for, a metes and bounds description with the courses’ and. 
distances from the outside boundaries of the‘island, or the equivalent 
of such a description, should be given for any boundary of the portion. 
applied for which is not a part of the outside boundary of the named 
_unsurveyed island (see Merwin.F. Liss, A-27 924, A-27940 (August 31, 
1959); Celia R.. Kammerman. et. ai, 66 LD, 255 (1959) 5 aes s. 


2 Morgan etal, 65 LD. 369 (1958)).- 
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The rest of the lands applied for wader 000007 consist ot an un- 
‘specified number of unnamed wnsurveyed islands which are described. 
as lying between one naméd island, a-named bay, a naiied water pas: 
‘sage, and the shoreline of the mainland, ‘The dbsende of 8 metes and 

bounds description in this offer or of 4. map.or othe? means of indi- 
cating the location. of the unnamed unsurveyed islands makes identi- 
fication of these islands impossible because of the indefiiite boundaries 
of the-bay and the water passage refetred to in the oifer anid because 
of the uncertainty as to whether a number of islands (or parts of is- 
lands) near the shoreline of the mainland are or are ‘not included in — 
029087, . 

For the reasoiis mentioned above, _ Miller’ Ss appeal presents no basis 
‘for modifying the Director’s decision that, except as to the entire — 
named islands included in 029086, the lends covered by the two offers 
here involved are not identifiable. — 
~ ‘The protestant’s cross-appeal objecting to the allowance of 029086 

as to any of the lands applied for asserts, first, that the application does 


not state in what waters the islands named are located. The assertion 


_ is incorrect. The offer states thut the islands are in the “Yakttat Bay 
Area.” As Yakutat Bay is the correct name of the waters surrounding 
the named islands applied for under offer 029086, the statéient in 
- the offer indicating that the islands are in the Yakutat Bay area is a. 
sufficient. designation of the waters surrounding the named islands. 
The remaining matters raised by the ctoss-appeal require considera~_— 


tion of a number of mandatory provisions of the regulations Tor filing a 


oil and gas lease offers. 
43 CFR, 1954 Rev., 192. 42 (d) provides in ’ relevant part that: 


ee * Each. offer must describe the lands by legal subdivision, section,. toWn- 
ship, and range, if the lands are surveyed, and if not surveyed, by a metes and 
‘bounds description connected with a corner of the. public land surveys by course 
and distance and must cover only lands entirely within a six-mile squate. Hach 
offer. must. be.for.an area of not more than ah aad except ‘Where the rule of . 
approximation applies eee, 


48 CFR, 1954 Rev., 1992. 42(g) (4) requires that: 


Meeent as provided in subparagraph. (2) of ‘this ‘paragraph, an offer will be 

rejected’ and. returned to the offeror and will afford the applicant no priority ift 

-. (i) The land description is insufficient: to identify the lands 0 or the lands: aye 
not entirely within a 6-mile square, 

(ii) The total acreage exceeds 2,560 acres, except where the rule of approxi- 
mation applies-or is less than 640 acres or the equivalent of a section and is ‘not 
iiaeaena the exceptions in paragraph (d) of this section, . 

‘(iii) The full filing fee and the first year’s rental'do not aecompany the offer, a 
_ the rental payment -to- be for the. total acreage if known, and:if not known, ‘for 
the total acreage combntes on the basis of 40 acres for each. smallest legal 
subdivision. : 


. 
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Subparéeraph (2) of this paragraph permits the Mere of an 
offer deficient.in the first’ year’s rental by not more than 10 percent 
if the proper amount is timely paid, and approval of a lease for 2,560 — 
acres based upon an offer for not more aE 10 percent 0 over the maxi- 
mum allowable acreage. . 

. The protestant contends . that offer ( 029086 idee not meet ‘the re-- 
: quirement: of the 6-mile square limitation, that the land areas covered. 
by. the offer exceed the 2,560-acre limitation by more than 10-percent, 
and that the proper advance rental was not. submitted with the offer, 


as the area covered thereby exceeds by more than 10 percent the — 


acreage cores by the rental te bea These contentions are. in- 
accurate. -. - 
On its face, offer 029086 Soriplies with both the acreage and: the 


rental requirements. The offer states that the named islands contain — 


1,400 acres, that the. unnamed islands‘and the portion of Kantaak 
Island contain, together, 680 acres, making a total of 2,080 acres 
covered by the application. Advance rental on 2,080 acres was sub-. 
mitted with the offer. The Bureau’s Cadastral Engineering office 
has determined informally that the six entire named islands applied 


for under the offer contain approximately 1,190 acres. The acreage © i 


of the unnamed islands cannot be computed because of the insufficient 
description of those islands. However, little basis appears to exist: 


for holding that the total acreage in the offer would exceed. 2,560 


‘acres. Thus,. because the exact acreage included i in. the application 
‘cannot be determined for the reason that a part of the land is ‘indefi- 
nitely described, and because the ‘exact rental required catinet be. 
determined for the same reason, but, nonetheless, it cannot be said 


that the total acreage in the offer exceeds the 2,560-acre maximum, 


there is no basis for holding that the application actually violated 
' the acreage and rental requirements of the regulation. 
_ Likewise, offer 029086 did not violate the 6-mile square rule since 

-the description of the land included in the application expressly-ex- 
_ ‘eludes any land not lying within a 6-mile square that. would include 

_Krutoi Island. Although, as has already been pointed out, the descrip- 
tion is defective in that it does not cover.a particular and definite 
6-mile square, it cannot be said that the offer covers land in excess 
of a 6-mile square. Consequently, the entire offer is not subject to re- 
. jection for failure to comply with the 6-mile square rule, even though 
_ the indefinite description of part of the lands requires the meso 
-. of the offer as to such lands, . 7 
The only question remaining to be determined then 3 is whettier the 
fact that some of the lands included in 029086 are indefinitely de- 
scribed requires the rejection of the application as to the lands which 
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are properly described (the entire named islands). Ina number of 
cases the Department: has-allowed-oil .and:gas lease applications as to 
‘tracts which were adequately identified and rejected the:same applica- 
_tions-as to. tracts:-which were: improperly identified: (Merwin F. Liss, 
supra; Celia Rk. Kammerman. et: al. supra; Hrnest. W. Sawyer, Fr., 
A-26573 (January 27, 1953)). These decisions.indicate that an entire 
offer is not required to be rejected. under: 192.42(g) (1).(i) where the 


; descr puon is sufficient to.identify only part of.the lands applied: for. - - 


Accordingly, the Director’s decision: allowing .029086: as to. the 
: entire named islands was Proper. and. the nee crops appeal:t is. 
-denied.?. a 

- Miller’ S request ior permission 280 ae he offers cannot _ aentad. . 


He may, of course, amend the descriptions in the offers, but they. will 


be subject to any intervening applications filed before the filing of his 
amended descriptions (Sidney A. Martin, OC. C. Thomas; 64 I. D. 81 
(1957) ; James. Des Autels, A~26245 (November 14, 1951).).- 
.. Therefore,’ pursuant to the authority delegated.to the Solicitor by 
the: Secretary of the. Interior (sec. 210.2.2A (4).(a),Departmental __ 
' Manual; 24 FR. 1348), the. decision of the Director, Bureau of. Tand 
Management, 1s afiirmed:: ORNS eee eas f 


| Bowen 7. —- 

; y Deputy Solicitor.. 
2The protestant ‘also: filed. a tactioa to: dismiss the appeal on the ‘ground. that. the aiipale 
-lant’s. statement.of reasons: in’ support of the appeal: does: not. coustitute:.a statement. of 


Teasons ‘for appeal as required by the rules of practice. As the appellant’s statement of 
reasons ie’ ae aa Holative af the ae the mootion is dismissed. 


__U,S, GOVERNMENT PRINTING OFFICE: 1960/0 - 546968 
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~ Cit'anad : Gas Leases ! Rentald “Alaska oil iI nd Gas Le Leases * : 

+,,Under. the amendment, of section, 22. of the Mineral Leasing Act by. the. ‘act 

7 of July 3, 1958, payment of the. first. year’s. rental at ithe. rate of. 50, cents 

- per acre is: properly required with respect to offers for ofl ang gas leases 
on lands in Alaska filed on:or after ae 3, 1958." pe UES MIRA 





o ae APPEALS. FROM. THE, ‘BUREAU ‘OF, LAND  ieaaadae Comer 








Se Ww. ‘Bauler and. ‘Walter Pp, Sharpe. have ‘separately Spieaiéa to” 
the Secretary. of the Interior. from a decision..of the Acting Director — 
~~ of the-Bureau of. Land: Management dated: March-:10, -1959;: swhich: 
solar etna of ' ‘the’ ‘tnanager’ of ‘the’ Jand: office’ at” Anchorage, 





of 25 ‘Gants per Fer’ ‘for the: 1 ,280- ‘and 2 560- -aere tracts, ‘covered: by. 
their noncompetitive. oil. and gas lease offers, Anchorage 04337 6 and 
044392, which were filed nee to section 17 of the Mineral Lessing ee 





Page 


1958, Section, 17 of the. Mineral 1 Leasing fee ‘then’ and 1 bationtly, | 
-Fequires payment an advance of: a. rental of: not’ Tess’ than 25 cents 
- per acre per annum.” ' There is a ‘further ] provision in, this section for 
waiver of rentals’ for the ‘second tea ‘third lease, years me ce at valu- a 





as to Alaska where eee shall be 25 ‘cents’ per’ ‘acre ‘or’ ‘fraction ‘theréot, oe 
(2). For the second and third lease years, no rental. al 
(3) For: the. fourth and: fifth years,..25..cents:.per-.acre: or:: Pee thereof. 
(A) ‘For the. sixth ;and: each; succeeding year, 50 cents .per .acre. or- fraction: 
menses except ase ito.-Alaska:. where -the rate shall: be: 25; pansy per acre : nor 
fraction: thereof. . (43. CER, 1954 Rev., 192. 80(a): iy nett 
Both" Bauler and: Sharpe” made ‘an’ “adivanoe 2 pind ot thie ire 
: year’s. “rental with, their offers at. ‘thé rate. of, 25. cents ‘per, ‘ae fois 
accordance with the departmental ‘regulation. . But. on. J luly..: 3, 1958, 
section’ 22 of the Mineral Leasing Act, which 1 is. applicable: to ob and 
gas leasing in' Alaska, “was ‘amendéd: o ‘read ‘in part: as: follows: ede 
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* * * Provided, That the annual lease rentals for lands in the Territory of 
Alaska not within any known geological structure of a producing oil or gas 
‘field and the royalty payments from production of oil or gas sold or removed 
from such lands shall be identical with those prescribed for such leases -cover 
ing similar lands in the States of the United States, except that leases which 
may issue pursuant to applications or offers to Jease such lands, which applica- 
tions or offers were filed prior to and were pending on May 3, 1958,. shall 
require the payment’ of 25 cents per acre as lease rental for’ the first” ‘year ‘of 
such leases: aE (72 Stat. 824.) [PL. eg ate 


Bauler contends that— Spee ake a 

* * * the Bureau of Land thanasetient, did not observe principles pertain- 
ing to acts’ ‘o£: ‘good: ‘faith ‘and’ conformance: with: established ° ‘ethics and the 
. exercise of proper judgment in accepting the. lease application.under the pre- 
vailing ‘terms and conditions having been in possession of knowlédge that pend- 
ing legislation: may have had.a retroactive effect on lease offer’ conditionis. . (72 
Stat.824): It is further contended ‘that a moratorium: on. accepting applica-. 
-tions.should. have. been, declared until the Congress had acted or that ‘a. notice 
should, have been issued. to the effect that if the. legislation, passed..as proposed 
with a “retroactive clause then in that case the rental would be increased 
from 25¢ to 50¢ an’ acre. 
He requests. that the ‘Mditional rental be waived. or paid ‘out of 
appropriated. funds or that collection. of the additional sums be sus- 
pended. until the Congress can, remove the retroactive effect of the : 
"proviso of July 38,1958 

‘Sharpe. asserts that his offer complied with the regulations i in, fora 
when. his offer. was filed ; that a notice or order signed by the Secre- 
tary. on July. 24, 1958, dealing. with the application of the rental | 
proviso in the.act of J uly 3, 1958, did. not apply retroactively. to his 
offer ;. and that the. rental, proviso “did. not require or authorize an, 
increase in rentals in “Alaska. . a eae : 

At is: unnecessary: to answer the appellants’ pone in. x detail, z 
Section 10 of the act of J uly 8,-1958, which amended. section 29 of. 
the Mineral Leasing Act, was initiated by the Senate. Committee on, 
Interior and Insular Affairs, In its report on the legislation 
(S. Rept. 1720, 85th Cong, 2d ‘sess. +9 pp. oe) the ‘conimittee’ had 
this to say: 3 i: 


- A special statatoey: provision “ows as the Alaska oil: ‘proviso (20° U. s. C. 
251). was enacted as:part of the: original: Mineral: Leasing. Act of ‘1920: and 
has mot been’ amended’ since. By the -terms ‘of this:statute, the Secretary 
is give[n] the discretion to establish the levels of ‘rental ‘and royalty payments: 
on Alaska lands at whatever figure. he chooses and is given the discretion to 
waive all rentals and royalties for not more than the. first 5 years of any lease. 
Under the authority of the Alaska oil proviso, the Department of the Interior 
has promulgated rules ‘by which leases in Alaska are subject to a rental of: 
25 cents per acre for the Ist year and the 4th through 10th years. Within the: 
States, leasee on similar lands are subject to a ‘per-acre: rental of 50 cents for . 


2 Tt may -be noted that the notice of July 24, 1958 (23 F.R. 5700), which was. signed by 
the Acting Director of the Bureau of Land Management, had nothing to do- with the. issue 


oe Droweniee in this case. 
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the ist year, nothing 4 for the 2a and 3d years, 25 cents per: year: for. the 4th 
and 5th years, and 50. cents per year for the 6th through 10th years. The 
prescribed royalty on unproved lands within. the States is 12% percent; in 
Alaska this figure is reduced to 5 percent for the first 10 years for the original 
diseoverer and for. all of. those: lessees. who participate in’ a ‘anit ‘agreement 
under which the original discovery was made. 
. The committee amendment, which is section 10, amends the Alaska oil puovine 
which now grants the. Secretary the. authority to charge .a lesser: rental and 
royalty on Alaska lands than on similar lands within the States, revoking 
‘such authority. The amendment also specifically requires that ‘the Secretary 
charge: equal: rents: and royalties for stinilar lands in the Territory and in the , 
States, 

' An exception is. made for those whe are, entitled. to. leases ‘ander offers: or 
applications to lease which were filed prior: to. May. 3, 1958; and pending. on 
‘that date. Such applicants and offerors will be entitled to a lease at a rental 
of 25 cents per acre for the first year, and the remaining 4 years of the original 
term will be at the. same rental: which applies to similar lands in the States. 
Thus, these particular. applicants and offerors, if otherwise qualified and entitled 
to a lease will be entitled to such lease at a rental of 25 cents for the first 
year, nothing for the second and third years, and 25 cents per acre per year for 
. the fourth and fifth years. This exception to the lease rental rate will not 
apply to any extended term of such leases. The amendment requires that all 


leases hereafter issued on noncompetitive.Alaska lands will require the payment © 


of the same royalty as is required on similar lands within the States of the 
United States. No reduction of this royalty figure is allowed for. ‘leases ‘issued 
pursuant to offers or applications filed prior.to. May 3, 1958, ‘Those who have 
. leases in effect as of the date of the act would be entitled to maintain their. leases 

at the previous. rental and royalty ‘figure during the original term of the’ lease. 
However, the’ ‘amendment causes a change in “the ‘rules and’ ‘regulations ; SO any 
extended term hereafter granted, on ‘such exlating. leases will be subject to the 
increased rental and royalty figure. ~" GR ee Gs Be 
: The committee recognizes. that: concessions have ‘heretofore. been made to en- 
courage oil development in Alaska. This amendment would discontinue such 
concessions.. It was probably very wise to make. such concessions in the- ‘past ; 
however, it now appears: that interest has been’ aroused to unprecedented heights 
ane the necessity for such: encouragement has disappeared. 

~ From the bearings and the’ staff investigation on this bill, it does not appear 
that ‘such a discontinuance of special concessions would result in any substantial 
impediment to further development in ‘Alaska. “Under ‘the: circumstances, the 
committee believes that the public interest demands a ‘reasonable ‘return: from 
these lands to be used for the support of roads and schools: and other public 
necessities in the Territory...Under. the terms .of Public Law 88 of the 85th 
Congress, 90 percent of the proceeds from these lands is paid. to the Territory 
for such: purposes. The additional revenue ‘which will result from this amend- 
ment will goa long’ way: toward meeting the financial problems of the Territory. - 

* * ok re en aes a a ae 

Section 10 prohibits. the granting. of special rental or royalty, concessions for 
Alaska lands and requires that rentals. and royalties be charged at the same 
rates which apply to similar lands within the States, A single exception is: - 
made to allow the issuance of leases at a lease rental of 25 cents per acre for 
the first year of leases issued pursuant to offers or applications filed prior to 
noe 8,.1958, and pending on. that date. 
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that the'28' cent rental rate-in: 1A Talal, was a Hgpebial: concession ‘which 
should not be peipatbe It also agar shows that. the committee 


. that the Department ¥ was required to Plea the. edditioral: rental 4 In 
advance of the issuance of leases in: response’ ‘to the ‘appellants’ offers 
which, admittedly," were ‘not filed i in ‘time to. entitle them. to, the Pre: 
ferred treatment. |. eA 

“Therefore, pursuant to the authority delegated do ihe ‘Solicitor: by | 
the Secretary of the Interior (sec. 210.2.24(4) (a), Departmental — 
“Manual; 24 F-Ry 1348), the decision of the Acting: Director of the 
Bureau of Land Management i is affirmed. ou 


Epson 7. Farrz,_ eons 
» Deputy 8 Solicitor. 











a “DUNCAN 3 MILLER ET AL, 
. Decided November 8, 1969: 
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oil aad: Gas ‘Tenses? Assignments or "‘Transfets—0il: and Gas. “Leases: 
” Extensions RP Aes ns ae 
. “Section 30(a). of ‘the Mineral Leasing Act, as tet oies for separate 








when ‘the conditions: ‘outlined in the ‘section. are. ‘met. 


pan and : Gas: Teases®) Assignments © or: ‘Transfers—Oil and Gas eades: 





Where.t an n assignment of i ‘an. oil ‘and. gas “lease . in, its entirety and a. partial 

a assignment, of the,lease by, the assignee . under the, first. assignment. are. filed 

. during the last ‘month of the extended 5-year term of the lease, it is error to 

approve the assignments and to hold that the segregated leases are extended 

ee ‘for § a ‘period of 2° years as the result! of the’ e'partial assignment, and the exten- 
“sions should’ be’ canceled. 0" 


Oil a an. Gas Leases: Applications—0i and Gas Leases: Lands Sujet. to— 
: Oi and Gas: Leases: Extensions - 


-. Land included in an outstanding oil and gas lease which has been ee ades by 
the manager is not available for leasing to others and an application filed - 
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ee aah ‘and ane be weed, regardless 
was or was not t properly So. : 








APPEALS ‘FROM THE BUREAU: OF. BAND ) MANAGEMENT: 
These are ‘four separate appeals to the Secretany of ihe Titerior by 
Hansen from a decision’ by the Director, Bubean of Land Management, | 
dated April 2, 1959, in which the Director affirmed the, rejection. of 
their offers. to ‘Tease, noncompetitively, lot 5, sec. 81, and: lots 8 and a 
“sec. 82, T. 5 N., R. 16 W., S. B. M.,, , California, under the. provisions ‘Of 
section. 17 of the Mineral ‘Leasing. Act, as amended - (30° U.S.C., 1952 ed. 
Supp., V, sec. 226), on the ground, that the land was embraced i in out- 
| standing ¢ Oil and gas leases at the time the offers were filed. a 


A 5-year noncompetitive oil and gas lease, Los Angeles 064149; Oe 


covering the above- described land, totaling 41.06 acres, was issued fe 
Mrs. Gertrude H. Lackie as of March ds 1948. ‘That lease was assigned 
‘in ‘its entirety to The* Texas Company in 1952 and that company, 
applied for and received : a 5- -year, extension. thereof, “The entire lease 


was reassigned to Mrs. Lackie i in 1955, “who then assigned it to Intex . 


Oil Company, effective ‘as of October 1, 1957. “By. decision ‘dated 
December 16, 1957, the manager ‘of the land office at. Los Angeles 
~ informed Intex Oil Company that’ because of a ‘discovery made on 
lot: 4, sec. 31, lot 5 of the same section, covered by Los Angeles 064149, 
had. been. deemed to be within the known geologic structure of the 
Tapia Canyon field and that'the rental under the lease would, begin- — 
ning with the next lease year, be at i the rate of a per: acre or fraction 
thereof. 
On Ji anuary 24, 1958, nee was 5 filed 3 in ihe land offtes' an iissientient 
ot Los Angeles: 064149 in its entirety from Intex Oil Company to 
Gertrude H. Lackie and on the same day there was filed a partial as- 
signment of the lease, covering lots 1 and 2 of sec, 82, containing 32.62 
~ acres, from Gertrude H. Lackie to Raymond D. Lackie and Blanche 
_ K. Lackie. On February’ 18, 1958, Mrs. Lackie filed the required bond 
for the protection’ ‘of the surface owner of the land. ' ‘The assignment . 


rom’ Intex to Mrs. Lackie was approved by the: manager on February. 2 


_ 97, 1958, effective as of March 1, 1958. On the next day, February 28, 
1958, the® manager approved the partial assignment, to ‘Raymond D. 
and Blanche K. Lackie‘and designated the segregated lease covering 
_ lots 1 and 2, sec. 32, as Los Angeles 064149—A, thus’ leaving only lot.5, 
sec. 381, in Los Angeles 064149. In his approval of the partial assign- 
' ment, ‘the manager stated that the lease-termsof. the two peciies were 
considered to be extended for 2 years from Marchi 1, 1958. 
~The. appellants filed their- lease. offers‘on “March. 35 41958, “The: man- 
ager’ ‘releeted: their, offers. ‘by, decision dated: Angist 21, 1958, and. on. 


382, DECISIONS OF THE DEPARTMENT-OF THE INTERIOR [661D. 


Septamber 15, 1958, Danas Miller filed his appeal. to the piredoe 4 
~The other’ appellatits appealed shortly thereafter. 

The Director, relying upon the supplemental decision in Franco 
Western Oil Company et al., 65 I.D. 427 (1958), held that the two 
leases would be considered as having been properly extended, all else 
being regular, and that the appellants’ lease offers, “filed when the 
lands applied for were embraced in valid existing leases, were properly 
rejected. in 

The appellants contend that the situation dealt with in the supple- 

“mental Franco Western decision is not applicable here because the. 
assignor under the partial assignment, Gertrude H. Lackie, could not. 
have become the record titleholder of Los Angeles 064149 during the 
term of that lease. They argue, therefore, that the lease could not 
have been extended for an additional 2- ~year period Py her. partial 
_ assignment. 

_ The arguments presented by the. smallaite have merit, In Franco 
Western the Department was dealing with partial assignments made 
by record titleholders of oil and gas leases filed during the 12th month 
of the 10th year of extended leases. In its first decision in that case, 
rendered on August 11, 1958 (65 I.D. 816), the Department deter- 
mined that for leases to become segregated through assignment, and 
“thus entitled to the extension authorized for segregated leases, an as- 
signment must be filed when there was at least one month remaining in, 
the term of the lease.. That decision overruled a prior construction of 
section 80(a) of the Mineral Leasing Act, as amended (30 U.S.C., 1952 
ed., Supp. V, sec. 187(a)).. The suppleniental decision held merely 
that the decision of August 11, 1958, would be given prospective appli- 
cation only and that those leases which had been, prior to August 11, 
1958, extended for a further 2-year period on the basis of partial as- 
signments filed during the 12th month of the 10th-year of the leases 
would be.considered as having been properly so extended. 

‘Shortly after the Director rendered his decision in this case, the De- 
partment had occasion to consider a situation comparable to the situa- 
tion presented: by the present appeals. There (Z. C. Donohue and 
_ Wilma Donohue Moleen, A-27881 (April 21, 1959) ), the manager had 
been confronted with two assignments fled on the same day, in. the 
12th month of the 10th year of an extended lease. One was an assign- 
ment of the lease in its entirety from the record titleholder to Donohue 
and the other a partial assignment made by Donohue. The manager 
held that, since an assignment takes effect as of the first day of the. 

-‘tThe record shows that.on July 14, 1958, Mrs, Lackie executed an assignment of Los — 
Angeles 064149 to E. S, Arnn. On the same date she entered into a drilling and operating 
agreement with Arnn. The assignment was filed in the land office on August 29, 1958. On 
September 22, 1958, the parties were informed that, because of the questionable ‘status of 


the two leases and because. of the appeal filed by Miller, action on the assignment from 
Mrs. Lackie to Arnn would be deferred until action on the appeal had been taken. 
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ease month. following the date of filing, the effective date of the assign- 
ment of the whole lease would have been after the expiration date of 
the lease; that since the assignee under the assignment of the whole > 
lease sould have acquired no interest in the lease after its expiration 
date, he had nothing to assign to his assignee; and that the lease ex- | 
pired by operation of law at the end of its 10-year extended term. _ 

- In affirming the manager, the Department: said : 
‘Thus while any oil and gas: lease may be assigned i in whole or in part, the sec 
tion. provides for separate leases only in’ those instances where partial assign- 
inents are made and for the continuation of those separate, or segregated, leases 
only when the conditions outlined in the séction are met. 

& * *, . : * me: 3 ee 

As nothing in section 30(a) of the Mineral Leasing Act operates to extend 
leases assigned in their entirety, it is obvious that the manager was correct in 
determining that the lease had expired by operation of law prior to the date on. 
which ‘the assignment to Donohue could have become effective and that since 


Donohue took no interest in the lease under the assignment he had nothing to 
convey to Mrs, Moleen. 


In the present case, while the acstpniients were filed in January 
1958, the assignment of the entire lease from Intex to Mrs. Lackie 
cannot be considered to have been filed until February 18, 1958, when 
she filed the required bond, and therefore that assignment. mmc be 
considered to be effective until March 1, 1958, which was after the 
expiration of the 10-year extended term. of the lease. 

As there is no provision in section 30(a) for the extension of leases 
which are assigned in their entirety, the lease (Los Angeles 064149) 
expired by operation of law on February 28, 1958, and the extension — 
granted to the segregated Jeases, based on the partial assignment, 
cannot be considered to be entitled to recognition by anything said in 
the supplemental Franco Western decision. Immediate steps should, 
therefore, be taken to cancel’ the extensions granted under soprogated 
leases Los Angeles 064149 and 064149-A. 

However, notwithstanding the fact that the gatenous sgentod’ have 
- now been determined to have been erroneous, it was proper to reject 
the appellants’ offers to lease the land. This is so because the exten- 
sions were granted prior to the filing of the appellants’ offers, by an 
official of the Department authorized to grant extensions of oil and gas 
leases. While those extensions were outstanding, whether or not the 
extensions were proper, they served to segregate the land and. pre- 
vented the initiation of rights in the: land _by others. Hialmer A. 
"2 Section 80(a). provides in veraent part: 

* 4 * any oil or gas lease * * * may be assigned or aphleawadl as to all or pert of the 
acreage included therein, subject to final approval by the Secretary [of the Interior] * * * 
and any assignment or sublease shall take effect as of. the first day of the:lease month ~ 


following the date of filing in the proper land office of three original executed counterparts 
thereof, together. with any.required.bond.* * .*,. (Italics supplied.) . [60 Stat. 955-956.] 


Paes 
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Jacobson, F. B. od unter, 61 ED ‘116, 118-119 (1988), if MY oung, 
Jr i ry Re. Sivley, A~ 40 (January 30, 1959.5 as es a 
is is, to, be, noted, that, while, the. extensions aa were. not valid 
“extensions, as held, by. the., Director, the. cases. cited by. the. Director 
support, the. proposition, that, where. land: is in an. outstanding; lease, 
whether that, Jease.1 1s valid or invalid, offers, to, lease Such. land. must. he ay 
rejected. es 
Therefore, pursuant ‘to ‘the authority ‘delegated to ihe Solicitor se 
the Secretary ‘of the Interior’. (sec. 210.224 (4) (4). ‘Departmental 7 
Manual; 04 BR. 1848), and for. the reasons set forth above, the deci- 
sion of the Director, Bureau.of-Land. Management, is affirmed. and 
the case-is remanded to the een HOE z SPEDE eee action. consist 
ve as deacon. es aoe 








1Evaeiea , Parte; . 





Pettis Lk JANIS M, KOSLOSKY: 
28103. ao * Decided. November 10, 1959. 


Oil ‘and Gas Leases: Applications” 


“The fact that pitblic land is coveted by : an outstanding application. for’ ‘an 
‘oil and gas lease: does not render it” not available for ‘Jeasing within ‘ the 
-meaning: of the regulation requiring: that; with. certain:exceptions, an appli- 

; cation. for an ‘oil.and gas lease include not less. than 640: acres. 








. Ol and Gas ‘Leases: ‘Applications: .. 


a noncompetitive oil and gas lease offer for 2,560 ‘acres is properly ‘rejected 
‘in its entirety. where 2,240 acres of the: land applied for are withdrawn 
from mineral Jeasing and other land adjoining the remaining 320 acres 
_ was available for leasing at the time the application was filed. 


APPEAL FROM THE BUREAU OF none MANAGEMENT: 


“On J uly 29, 1957, Janis M. Koslosky filed a noncompetitive: oil and 
gas lease offer, Anchorage 035501, for 2,560 acres, More or less, of 
unsurveyed ‘land in what will be 7. 17 S., BR. 46 and 47 W., Seward 
. Meridian, Alaska, when surveyed. _ In he description of the land 
- applied for the applicant added the note : oe a portion of 
PLO 255).” 
| By a decision dated April 9, 1958, the mazager of the Anchorage, 
Alaska, land office. rejected the application in its entirety. The man- 
ager stated that 2,240 acres of the land applied’ for. was: included in 
Public Land Order No. 255 (11 FR. 8368. (1946) ) ‘which. ‘withdrew 
3% the: Jand. from all: forms’ of appropriation, including the mining: and 
8 In any event, the offers would have been ‘subject to ‘rejection as 'to'lot 5; sec, 31, potainse 


that land had previously been determined to be within the known geologic structure of & 
producing oil or gas field and Seika subject to: competitive bidding only. 
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‘Ainaral ine ae: He also stated that. at. the fae, fie offers was: 
‘filed contiguous. land to the. north. was. available for leasing “ as. land 
covered only by an outstanding -oil and .gas application does not 
render the land unavailable for leasing. within the meaning of the 
Me regulations requiring that, with .certain exceptions, .an. application 
o for. an.oil and gas lease acids not, less than 640 acres.” Koslosky. 
a appealed. to the Director, Bureau of Land. Management,. who. affirmed 
- the manager ina, decision dated. April..6, 1959... The: applicant is 
“now. appealed to the Secretary of : the. Interior:.. ms ss 

. The. pertinent regulation of the Department (43 CER, 1954 — ign © 
199 A2(d), as:amended, .43. CER, ae Rev.,.192. = (Supp. )): Bre: 
vides in. part:: = ga ae Cage ited , eit 
st & Hach offer must.be for an area.of not more than 2:560 acres. ese 
‘where: the: rule - of approximation: applies, and’ may: not be a less: than oa 
. acres except in.any one of the following instances: patie: ek ; eo: 

i : os oo, * | om : yo i * 

(2). Where the. land. is. s surrounded by lands not. available [for leasing] under 
the act. 

The: Department hss. ruled that lands ae in outstanding ot 
and gas lease applications are lands that are available for leasing . 


| i under 438 CFR 199.42(d) (2), and that an application for less than - 


640 acres which fails to include. adjoining lands i in. outstanding lease 


applications is. defective and must: be rejected. BR. S. Prows, 66,1. Di 


19 (1959).; Watatie Z.. Shell, 62. ED. ALT (1955): Therefore, had the | 
appellant’s application been only for the 320 acres of land not'em- 
braced i in Public Land Order No. 255 without including the adjoining 
land. to, the. north. which was available. for leasing, the application 
would. properly. be. rejected, under the. consistent rulings of... the 
Department, 

". However, it. should be: noted. here. that. the a palinies lass offer 
gmbraced: 2,560. acres, not. 320. acres,. and it. was only after the. man: 
ager had plotted the description of the lands applied. for that it was 
determined that 9,240 acres of the land applied for were withdrawn 
and not, available for leasing... Thus, the, .question ‘arises. as to. owhether. 
‘s the. 640-acre limitation. should. apply in this, case since: ‘the: maximum 

acreage was.applied: for.. 

_ In. Fugene J. Bernardini. et ve 62 I, D. 231 (1966), Bavoarding aaa 
‘Travis: filed. simultaneous ‘oll. cad: gas offers: for the same lands.: ms 
drawing was held:and the Travis offer received priority... Bernardini 
then. filed a. protest against: issuance of a lease to Travis... Bernardini 


contended that Travis had filed two offers-both of which included the 
same 120 acres; and.that the manager incorrectly eliminated only the 


120-acre.parcel from: both: the:offers instead:of rejecting both offers in 


_ their entirety; Bernardini also contended. that. after. eliminating the Ls Se 


120-acre parcel Travis’ offer became an offer for less than 640 acres 
" §83227—60-———2 
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and could not meet the requirements of 48 CFR, 1954 Rev., 192.42(d). 
Bernardini argued that an offer for an oil and gas lease is not eligible _ 
for acceptance when, even though at the time of filing it embraced 640 
acres or more of land then available for oil and gas lease, some inter- 
vening action has rendered so much of the land unavailable for oil 
and gas leasing as to leave the remaining area smaller than 640 acres, 
and that if this were not so it would be possible for a person to lease 
an isolated-tract of 40 acres in circumvention of the regulation by the 
simple ruse of including the 40 acres as part of a 640-acre tract of 
which 600 acres were already under lease or otherwise not available. 
“In answer to this argument the Department stated that such a prac- 
tice would undeniably contravene the regulation, but that the appel- 
lant’s illustration was sound only when it referred to lands covered by 
an offer-to. lease which at the time of :the filing of the offer were not 
available for. leasing, and that a wholly different situation existed 
where, after the filing of an offer, certain land embraced in the offer 
‘becatne unavailable for leasing because of a withdrawal, for instance, 
with the result that the land originally included within the offer is 
reduced to an area smaller than 640 acres. The Department then 
stated : | _ 
That an ‘oil and. gas. lease offer, apart from ‘the exceptions 1 in: the regulation 
referred to above, and. if otherwise valid, may be accepted. for an area covering 
less than 640 acres so long as it embraced at least 640 acres of land available 
for oil: and ‘gas: lease at the time of its filing is an interpretation both reasonable 
and fully consistent with the language and purpose of the regulation. : See al 
on : Po ee = ete & re *- 
; “As has been. indicated above, the. point of time in the existence of the. offer 
which the regulation impliedly regards as critical and determinative is the very. 
inception of the offer, in other words, the moment of its filing. Thus, inclusion 
in the offer at that time-of a permissible amount of available acreage satisfies 
the regulation. (P. 235.) : : 
Thus the Bernardini case clearly indicated that if an offer were ‘filed 
for over 640 acres of land but less than 640 acres of the land were 
available for leasing at the time of filing, the offer would be consid- 
ered 1 in contravention of the regulation. 
‘In this case, at the moment the appellant’s. application was filed, 
2, 240 acres of the land included in the offer were unavailable for leas: 
ing because the land was withdrawn by Public Land Order No. 258. 
This fact was ascertainable from the land office records, and the appel- 
lant- appears to have known his offer conflicted with the land order 


~. by reason of the note attached to the metes and bounds description of 


the land applied for. Moreover, other land adjoining the 320 acres 
not covered by the ‘withdrawal was available for- leasing, although 
it was included in other outstanding lease offers. Thus, had the 
appellant: filed an application for the 820 acres he desired to Tease plus 
_ 820 acres of the other adjoining available land included in outstanding 


say JANIS: M. KOSLOSKY” = >. 83857 
November 10, 1959 | 
lease eee his application would have satisfied the anita and 
- could have been accepted. Since the application included the with- 
drawn lands, which the appellant should have known were withdrawn, 
and failed to include other land available for leasing, it was obviously 
_ in contravention of the pertinent regulation and was properly rejected. 

The appellant’s sole argument in his appeal to the Secretary is that 
he did not file on the adjoining available lands because these lands. 
were included in applications filed by persons who were members of 
a group associated with him that filed on. all of the surrounding lands 
in the area. He argues that he had no reason to believe that anyone 
in the group would withdraw his application and that, therefore, 
there was no reason to file a conflicting application, thereby leading 
to creation of unnecessary delay by virtue of filing a conflicting appli- 
cation and the payment of unnecessary excess rental. 

The appellant’s. argument is not persuasive and. is without qnerits 
The pertinent regulation (48 CFR, 1954 Rev., 192.42 (d)) was adopted. 
for the benefit of the United States and the public interest. This 
Department must administer the rule equally and: impartially as. to 
individuals, companies, syndicates, corporations,.or whoever applies 

_for-an..oil and.gas lease of public lands. There. is.no valid reason to 
give preferential treatment to the appellant simply because his appli- 
cation was filed as a part. of group. action to secure a large block of 
oil and gas leases. _ . 

Moreover, oil. and gas Nene aifare are > procesied 3 in cthe order of thai 
Blitne Consequently, the argument. that unnecessary:.delays’ would 
have occurred had the appellant filed an application for lands already 
included.in applications filed by other members of his group isnot 
persuasive for the reason that those, applications: would have. been 
reached, for. processing. before his junior application was considered. 
Action on the senior offers would not:‘have-been delayed becausé his 
junior offer included.some of the same land. .And once the senior - 
offers were processed and leases were issued, there would have been 
no delay in processing his offer for the remaining available land. . 

As for paying excessive rental, the appellant "would have been. no 

worse off than he actually was; that j is, he had to remit with his offer 
advance rental for the- 2,240 acres of withdrawn land. which were 
included in his offer. 
Therefore, pursuant to the nies delegated to the Solizitor i: 
the Secretary of the Interior (sec. 210.2.2A(4)(a), Departmental . 
Manual; 24 F.R. 1848), the decision of the Director, Bureau of Land — 
Management, is affirmed, 


Epunp T. ‘ae, ; 
_ Deputy Solicitor. 


388 DECISIONS OF THE. DEPARTMENT OF THE INTERIOR [861.D: 


_ DUNCAN ‘MILLER 
LOUISE cuccIA, . 


A-28059. “Deoided November 17, 1959 


Oil and ‘Gas Leste: “Applications—0il and Gas Leases: ‘Lands s Subj to 
Oil and Gas. Leases: Extensions ee ene er a ee 
- Where the Geological Survey reports to-the manager that a eased is extended 
.., by reason, of production and the manager so notes the serial register page, 
_ the lands covered by the lease are. not available. for further leasing until 
tthe: termination | of. ‘the lease ‘is noted in the tract books,. even though in 
ee - fact production on ‘the’ eoeee had. ceased prior to the termination of the 
. primary term of the lease. ; : Ae : 
oil and Gas. ‘Leases: Aplications—Oi and Gas Leases: Tands Subject erg 
- Oil and Gas Leases: Extensions = 
Offers to: lease for “oil and gas ‘for lands covered by an oil and gas ‘Jease in 
“its extended term: must: be rejected, whether the extension is valid or not, 
because such lands‘are not open to filing until the cancellation or termina- 
“tion: of the lease. has been noted on the tract.book, — os 
Oil and Gas Leases: ‘Lands: Subject fo—00l and Gas Leases: Known Geo- 
« logical Structure.’ : = 3S se 
ae noncompetitive’ ‘oll and gas lease offer for lands within the limits ‘of the | 
known geological ‘structure of a producing. oil and gas field must be rejected. 
Oil and Gas’ Leases: Known Geological Structure 


The Geological Survey’s definition of the known. geologic structure of a 
producing’ oil or: gas field will ‘not be disturbed in absence of a clear and 


definite. showing that it was improperly made. ‘ 
Oil and Gas: Leases: Cancellation 


An oil and gas lease must be canceled where the lessee filed: his application 
“for the lands involved at a.time when the lands: were: included in‘: an:‘out- 
standing lease determined: to. be extended: by production, eves subse- . 
" quently ‘the determination was found to. have ‘been erroneous. 


“APPEAL ‘FROM THE BUREAU oF LAND MANAGEMENT 


“Danead, Miller has appealed to the Secretary of the Interior from 
a: decision. dated March 10,.1959, of the Acting Director of the Bureau 
of Land Management : ‘which affirmed the. action of the manager of 
the Santa Fe land office in:rejecting in part ‘Miller’s offer for a non- 
competitive oil and gas lease, New Mexico 023800, on the grounds 
that. the tracts. rejected. were. either in an sutstanding oil: and. gas 
- Jease or within the known geologic structure of a , producing oil and. 
eas field at, the time Miller filed his offer. ~ 
In his offer, filed on April 4, 1956, Miller applied for te Swi, 
sec. 7, WYLNWH, SW, sec. 18, ‘Sow, sec. 34,-and the SAW 
SWi{ SEY, seo. 85, T. 9 S., R. 36 E., N.M P.M. © 
A previous oil and gas. lease, Ea Cruces 067763, which had in- 
cluded all of the land applied for by Miller, except the W44NW14 


gs)": ae ‘DUNCAN’ MILLER LovisH ‘cbdciA” HETES B89 
is AN OveIROOE 1%, 1959 ed te 


SOC. 18, ne ee issued: ‘to the, Magnolia. Peto eun Goa ons = ae 
‘B2year., ‘term. beginning: dune 1, 1949. The: record indicates~ that :a 
discovery: of, oil: was:madé on; the lease ina. well-on: the. SW14SWi, 
~ sec: Zon’ May-7,:.1951,-and: that,‘the well, after: producing:: 1743287 

barrels. of.-oil,: was: abandoned in ‘March 1954. and: was:. s plugged in 
December. 4955. , rei ie . 

“Ina rerode dain dated i aly: 4 1954, ‘thie, oil ‘antl gas ‘supervisor, 


“ead Geolddics!. Survey, Roswell, ‘New: Mexico, informed .the:manager;of — 
the Santa, Fe Jand.office: that: the: Magnolia. lease. was considered tobe 


extended by :producing.. operations. .:On May: 27;.:1955, the: lessee. 


relinquished: the léase'and: by-a; decision. dated : September. 18, 1955, the - 


managér.canceled, the lease-as-of the date of filing.of the’ relinquish- 
ment. The tract book..récords: were. noted: on. . ‘September’ 18,:1955, 
' Meanwhile, on: August, 25,1955, Louise Cuccia filed’ a noncompeti- 
tive ‘offer, New Mexico-0207 68, covering all the dands i in the Magnolia 
lease, plus the WLAN W,; sec 18 and. other lands.:.. The manager; in.a 


decision dated February: 16, 1956,. allowed the. offer. for all: the sub- 


divisions not covered by. the Magnolia lease, except. the WUNWH, 
sec. -18, -as:to which the offer was rejected hoon iss. it-was within. the 


~~ known geologic. structure of. a producing. oil. and gas. field... . The 


manager re] jected the offer as to the areas previously i inthe Magnolia, 


lease on the ground that Mrs. Cuccia’s offer was filed prior to. the. 


notation of the relinquishment ofthat lease 3 in the. tract ‘book, and . 
that. the. land was not, available for, leasing prior to. notation. - In. 


_addition; the manager held that since the Swi sec. 7 was also i in ‘the oe 


~. known geologic structure of a. producing oil and. gas. field it. was; in 
any event, not available for noncompetitive leasing. > cd 
_ Ina ‘memorandum dated. March: 28, 1956, the Geological Survey 
informed the manager of the dates on eae production had started 
‘and ended on the Magnolia lease. It concluded that since production 
had ceased prior to the termination date of the lease, the lease could 


not be extended by’ producing operations as stated in its memorandum 
of July 1, 1954, and said that memorandum should ‘be corrected. ae 
“Thereupon, i in a decision dated May 25, 1956, the acting. manager. 


revoked his decision rejecting Mrs. Cuccia’s S ‘offér as to lands. pre- 
viously covered by the Magnolia, lease, except for the WA,4NW%, sec. 
18 and the SW1, sec. 7, and issued an amendment adding the Sswi4 . 
sec. 18 SW1, sec. 34, and SHSWi, SWUSEY, s sec, 85 to Mrs. Cuc- 2 
-Gia's lense.” in — 
In a decision. dated. di anuary 20, 1958, the manager issued a ‘Tease 
to Miller for lot 2 (SWYANW4). sec. 18. He rejected Miller's. offer 
as. to’ the Sw sec. 7 and the NWYNW%, sec. 18, on the ground 
that they are in the. known. geologic. structure of: a producing. oil 


1Mrs..Cuccla appealed from this decision on the ground that the SWIYNWY,. pee: 18. Was 
not within the:known: geologic. structuréiof: the Bough field.:In a: decision dated: March::10, 
-1959, the Acting Director, Bureau. of .Land Management, held that although Mrs: Cuccia’s 
allegation was. correct, she had not filed a: timely: appeal “from: :the ‘manager’s:.;décision 


Zejecting: the offerito!that'extent, that the: subdivision had‘ been: leased ‘to: Duiican: Miller, 
and that.in:the:cireumstdnces her’ offer could not.be:reinstated:in: ‘the Deecuce ‘of Miller’ Beas 


intervening rights. 
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and gas field, the Bough field, effective January 12, 1950, and are 
. not available for noncompetitive leasing. He rejected the offer. as 
_ tothe SW, sec. 18, the SW, sec. 34, and the S%YSWi%, SW1I4SEY 
sec. 35, on the ground that they are included in the Cucéia lease. 
. On the appeal, the Director held, as to the lands rejected for con- _ 
flict with the prior Cuccia lease, that such lands became available for 
leasing at the expiration of the 5-year term of the Magnolia lease 
and that Mrs. Cuccia’s offer was the first filed thereafter and earned 
her a. statutory. preference right to a lease. As to the lands‘rejected _ 
for being in the known geologic structure of the Bough ‘field, he 
held that.a noncompetitive offer for such lands must be rejected’ ‘and | 


that ‘the Geological’ Survey’s definition of the known geological 


_ structure of a producing oil and ‘gas field will not be disturbedin the 
absence ofa clear showing that’the definition was improperly made. 

- On appeal Miller contends that, according to the official records of 
élie Department, the Magnolia. isase was an existing lease until ‘the 
notation of its relinquishment was made on September 13, 1955;‘that 
the serial register page showed that’ the lease was a producing: lease 
as of July 18, 1951, and that the next entry is.a notation stating that 
in a memorandum dated: July 1, 1954, the oil and gas supervisor 


_advised that’ the lease’ was conisidéred extended by productions? that | - 


he is the first, qualified applicant to file after the relinquishment of 
the prior lease was noted ; and that he is the first qualified offeror. “He 
also states that it was error to reject his offer for the lands said to 
be in the known geologic. structure of a producing oil and gas field. 

In a supplemental statement Miller further urges that because the 
well on the SW14 sec. 7 was not plugged until December 22, 1955, 
the Magnolia lease subsisted beyond its term. 

- Considering first the lands rejected for being - within thé iniown 
geologic structure of the Bough field, it appears that Miller’s only 
objection to the inclusion of these tracts within the field is ‘that, the 
Magnolia lease ceased production. However, the fact thata well - 
has stopped producing does not automatically require a redefinition 
of the boundaries of the field. Marie Williams, A-25635° (April 21, 
1949) ; K. 8. Albert, 60 ID. 62 (1947 ).. The appellant has. Offéred 
no other evidence to support his. position. In the absence of a clear 
and definite showing that it was improperly made, the Geological 
Survey’s definition of a producing oil or gas ‘field will not. be dis- 
turbed. Duncan Miller, A-27737 (November 20, 1958). are . 
_ "Phe remaining lands involved 3 in Miller’s appeal raise a more dit- 
ficult problem. The first question to be determined is. the date on - 
which the Magnolia lease terminated. The Geological Suryey has 
reported, and Miller has not disputed, that production from the only 
well on the lease ceased production no later than March 1954, and 


oe oo Ape date that Mrs. Cuccia. filed her offer, the serial register page read: St 
TAB /oL case record to BLM—Producing. © nets 


eae 7, 1954. Memorandum 7/1/54 Oil-and Gas apeietece. Roswell, New Mexico, 
. “. advises lease is. considered. extended. by: producing. neem Pee? 
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‘that the avail was. not producing: at ie terinination of the. primary 
term of the lease on May 31,.1954. Under. section 17 of the Mineral 
Leasing Act, as amended, as it read. on that date, a lease could be 
7 automatically extended upon.the expiration of its primary term only 
if there- was on the leasehold a well producing oil and gas in paying © 
quantities or ‘if diligent. drilling: operations were in ‘progress on the . 
leasehold during any period of nonproduction. .30.U.S.C., 1958. éd., 
sec. 226.9. H. HK. Riddle, 62 1.D. 81 (1955) ; James Shelton, 62. LD. 
.236, 239 (1955). ‘As the lease did not meet either of the alternatives . 
for exteision, it-expired by operation of law at the end of its. primary 
term, the. fact that there had. been produc during the ‘primary 
term not serving toextend the lease. :Zd..: 

-If the facts .in, the matter on appeal. went, no. Further, then: ‘Mrs. ., 
. Cuccia,. ‘as. the. first. qualified. applicant. to file after. the prior. lease: 
had expired by operation of JAW: would. qslearly have. earned. a prefer: 
‘ence right toa lease... - .. .- 

‘However, here, prior to. the cee on ayhich Mrs, ‘Cuceia: filed. her 
offer, the Geological Survey: reported. that the Magnolia lease. was 
_ considered to be in. its extended term because of production and the 
manager so noted the serial. register. page. Had there actually: been 
production. on the lease on its expiration: date, the lease-would have 
been extended at least, so long as there was production and the leased _ 
- lands would not thereafter have been available. for further leasing 

‘until the. termination of: the producing lease had been. noted on the’ 
tract books. Kenneth A. Araas, A-26672 (April 28, 1958); see #'. A. 
Vaughey, 63 1.D. 85, 88, fn. 4 (1956)... 


Therefore we must: gonsider te the erroneous eae, of the — 


~ Geological Survey and. the action of. the manager were of any con- 

sequence. | 
~The . ‘Deperiaent has. repeatedly held that an outstanding oil 
and gas lease, whether void or voidable, bars any filing for the leased 
land until the cancellation of the lease is noted on the tract books. 
Joyce A. Cabot et al., 63 ID, 122 (1956); R. B. Whitaker et al., 63 — 
ID. 124 (1956) ; Allan A. Stramler, Jr., A-27949 (Sune 15, 1959). 
It is also well established that an erroneous extension of an ‘oil and: 
gas lease by a competent official who has jurisdiction over the lease | 
requires the. rejection of all subsequent conflicting offers filed before 
the cancellation of the erroneously extended lease is noted in the tract — 
_ book. “Hjalner A. Jacobsen, EF. B. Todhunter, 61 I.D. 116 (1958) ; 

Margaret A. Andrews ét al.,641.D.9 (1957). 

Recently the Department. has applied this rule-to situations i in which | 
_ managers have held leases to be in their-extended term, not as a result 
of an application for extension filed by the lessee, but as a. result of 
.. their. interpretation. of the pertinent statute. In several cases where 

3 The provisions. of the Mineral Leasing Act, dealing with termination of Teases on which 
production has ceased, were further amended bythe act of July 29, 1954. (30 U-S.C., 1958 


ed., secs. 187a, 188, 226, 226e),. Hven under these more liberal provisions the Magnolia | 
lease would not have earned an extension. Ateelco Drilling Carp., 64 1.D. 214 (1957). . 
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. the manager | held that the partial dige! enment of.a lease in its extended 
teriit'extends both’ the: issigned and retained ‘portions of the. lease for | 
4minimum period: ‘of 2 ‘years from the efféctive ‘date: of ‘the ' assion- 
~ ment, éverl'though the leases thus'éontinué beyond: the 5¢year exténsion - 
of thé: original Jéase, the: Department’ ‘has’ agreed” ‘with the. manager’ but . 


pointed : out“ that even if the ‘leases were improperly ‘extended,’ the =~ 


lands: they’ covered would not-be available for further filing until theit 
~ caticellation’ or ‘revocation’ is noted on’ thé ‘tract book. “Richard: Pi: 
DeSmet: ét al; A-27887 {October’ 29, 1958) ; + Duncan it ‘ler, A-28008 
(August 10,. 1959). oe 
“Tn another" ‘case; the Dapiarimant ig heli that “fiers: ite’ ‘apa per - 
informed’ a lessee that'her lease, inthe 5th year of its extended term, 
was: extended for 2 years from the date‘of discovery: of Oil or’ ‘gas’ ‘in 
” paying quaiitities on ‘another lease ‘which had‘been created ‘by: assign-_ 
ment out of ‘first lease during its original’terrn, an offer'filed after'the 


5-year extended term would have terminated must be rejected because, % 


» even if the extension were improper, while it was: outstanding it pre- 


vented the initiation of tights i in the land: by’ others. &. my as nung, 


Mu ary f. Stvley, A-27640 (January 30,1959). 
<The purpose ‘of'the ‘notation rule is to assure to all the public Sqittil . 
ity of filing. © Elmer F. Garrett, 66 1.D. 92, 95. (1959) ; Max L. EKrue-_. 
ger et al., 65 I.D. 185, 191 (1958): When: the: record indicates’ that 4 
-, lease has ‘been extended, it would be unfair to hold that: land i is avail- 
able for’ leasing’ ‘because, entirely outside the record, facts® existed + 


which, if known, would have required a finding that: the leasewas not’. 


eligible for extension. To do'so would give an unfair advantage’ ‘to: 
_. those who knew that production: had ceased prior. to the: expinition 

~ of the prior lease. See Maw L. Krueger et-al.;supra, p. 191. 

Thus in the matter’ before us’ the. Geological Survey notified’ thé 
manager that the Magnolia lease was considered. to be extended by. 
producing operations and the manager noted. the serial register'ac- 
cordingly.’ These 'acts areas valid to extend the lease as‘a manager’s 

interpretation ‘of a statute. “All actions by the lessee and manager — 


taken thereafter were consistent with view that the lease was incits: . S 


extended term. ‘It was only after Mrs. Cuccia appealed’ from. the 

- manager’s partial rejection of her offer that it: became clear thatthe 
lease had been improperly extended. - These facts, it seems to me, 

~ fall well within the: purpose of the notation rule and the cases to-which 
it has been applied. Therefore the Magnolia lease, having been de- | 
- termined to have been extended by persons : authorized. to:make such’ 
a determination and ‘having jurisdiction over the land, barred further . 


filing for the lands it covered ‘until its termination was noted:‘on'the —__ 


tract: book.* © Accordingly; uheee Jands - were’ not available for filing * 


: AThis situation is. a be. distinguished from. one in 1 which a lessee ‘asserts that his Tease 
is ‘extended by production, ‘put no authorized ‘official so determiines.. 
available: for Jeasing. upon the, expiration of the lease term. Duncan Miller, -A-~27959 
(August, 3, 1959); “tis also to be’ distinguished from ‘the question of whether the:erroneous’: 
. aetions’ in’ fact ‘extended the’ ‘lease: - ‘Champlin Oil and ‘Réfining ‘Company. et-al.,166' 1: D526 

(1959) 3 The Suiperié?: Of: Connery | and ane Se Aree: eae cceabies Penney: : 
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‘Then ‘the land‘becomes. - 


and must be canceled ¢ as, to, the 0 SA 8 S00. 18, the sews sec, 34, ote 


a8BPie} ke“ EDUNCANS MILLER, LOUISE ‘CUCCIA®.:” niga - BOB: - 
oa i November 17, 1959. Pan td Te ody 
shee Mew, een filed her. offer. and. it should, Baye koa, rejected to: 


_ that extent... The lease issued. to her was in, violation. of the statutory, 
preference, right, accorded. ‘to, Miller. as, the. first qualified, applicant, 





this Soles ‘of the Interior.  (B8e. 9109. aa) a Departaantal a 
Manual; 94 R. 1348), the decision of the Acting Director i is affirmed’ 


in part. ‘and’ ‘reversed i ‘in part” and the case is remanded for further’ _ 


. action i in naécordance with this Ascision, 


i saebe 2a ae essa > Eaux Tt. eee aor e 
ee ee ee oe Noes Roloson: 


oe ot ioe DORIS L, ERVIN ET AL — 
A-28106 © “Decided November 20, 1959 


Oil and Gas Leases: -Applications—Surveys of Public Lands: ‘Ging’ . 
An oil. and. gas lease offer is. properly rejected. as. ‘to. surveyed lands which. 
are ‘not described, in conformity | with the most nEceuy plat of survey. 


APPEAL, FROM “THE : BUREAU OF LAND ‘MANAGEMENT. 


~ Doris L. Ervin. and the other parties named above? have: appealed’. 
to the. Secretary’ ofthe Interior from a decision of April 21, 1959; 
. by the Director of the Bureau of Land Management which affirmed: 
a decision by the manager ‘of the Anchorage land office rejecting in 
part « oil and gas | lease offer Anchorage 028126 and accepting the offer... 
_as to the rest, of the land subject to stipulations governing the leasing: 
of wildlife’ refuge lands (48 CFR, 1954 Rev.,'192.9 (Supp. )).’ The: 


~ Tands here involved are located 4 in aN BN. R. 8 We ‘Seward Meridian, Ms, 


Alaska, and this appeal i is confined. to the. ‘aadadn regarding the offer ; 
for lot 9, section.7, containing 5 21.67 acres of land. 
The “offer, filed: on. November 30, 1956, was rejected .as to lot 9. 
sec. 7, for the reason. that. the land ‘should have been described as. 
lots 12, 18, 14, and 15, as shown by the most, récent plat of survey,, a 
approved February 3, 1953. The Director’ 8 decision pointed. out that. - 
a, departmental reguilation es CFR, 1054 Rev., 192. oy) le 
in relevant part that: . vette 
¥: * + Each offer must describe. the. lands. by. legal subdivision, section, township, 
and range, if the lands are surveyed 2. 2} . 
The Bureau has held that this-p provision requires that the. iat deer 
tion: in-an-offer bea im. accordance, ‘withthe current; BURNER: 


a Batty Lotiise ‘Ervin, Clayton Avan’ Ervin. ‘ia. ] 
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The plat of survey of T. 5 N., R. 8 W., Seward Meridian, was 
accepted June 24, 1943, That plat designates the land here involved 
as lot 9, section 7. On February 3, 1953, a supplementary’ plat of 
section 7 showing amended lottings was accepted. The supplementary: 
plat designates as lots 12, 13, 14,.and 15 the land previously identified 
as lot 9. The supplementary plat showing the amended lottings' was 
officially filed at the Anchorage land office on March 31, 19538, 

On appeal, it is contended that the provisions — of the . ‘Mineral 
Leasing Act and of the regulations issued pursuant thereto do not. 
require that lands be described according. to the latest approved plat 


of survey, that the lands described in the appellants’ offer as lot 9, 
section 7, are properly described and are identifiable. ‘However, over 
a period oe many years, the Department has held that the approved 
plat of an official survey is conclusive as to the designations of the tracts - 
embraced therein, and must govern in the disposal of those lands 
(George W. Fisher, 24 L.D. 480 (1897) ; see Hlisha B. Martin, 16 L.D. 
494 (1892), holding that a patent could not be issued for land under a 
technical subdivisional description not shown by the public surveys). 
_ With respect to offers filed under the Mineral Leasing Act, the Depart- 
ment has expressly held that surveyed lands must be described by legal 
_ subdivisions or fractional lots in conformity with the official system of 
_ the public land surveys (Z. 8. Keye, A-24869 (August 5, 1946)). 

Plats of survey are kept at the local land offices for public informa- 
tion and the filing of a plat‘gives notice of the official survey of the land 
(see Anderson v. State of Minnesota, 37 L.D. 390 (1909)). Where 
there are two or more surveys of the same land, that survey. which 
has been finally approved and which is recognized as the existing or 
subsisting official survey. is the one which will control in determining 
questions arising in connection with the survey (see State of Minne- 
sota, 82 L.D. 65. (1908)). Similarly, where a supplemental plat of | 
survey of a section within a township is approved and filed, the most 
recently accepted supplemental survey is conclusive as to the designa- 
tion of the tracts (see George W. Fisher, supra; State of Minnesota, 
supra). Indeed, if descriptions other than those shown on the most 
recently accepted plat of official survey were held to. be accurate land 
descriptions, the practice of correcting surveys, making new surveys, - 
and filing supplemental plats’ of survey would be quite pointless. 
There is no question that the authority to survey the public lands 
includes authority to order new surveys and to correct and supplement 
existing surveys (Michigan Land and Lumber Co.v. Rust, 168 U.S. 589, 
—-594 (1897) 5 Cragin v. Powell, 128 U.S. 691, 698 (1888) ). An almost 
_ “necessary corollary of this authority is the administrative rule that, 

in disposing of public lands, the most recently accepted Pa of survey 
is the official survey of the land shown thereon. 

The appellants’ offer for lot 9, like the applications omens in 
the Martin and Fisher cases, describes an area which does not exist 
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on the official plat of survey. An offer for surveyed lot 9, section 7, 
‘which lot is not shown on the most recent plat of survey cannot be 
regarded as segregating lots 12, 13, 14, and 15 in section 7.. The 
description of lot 9, section 7, in the appellants’ offer informs neither 
the land office:nor the public ‘that ‘an application for lots 12, 18,14, 
and 15,.section 7, hasbeen: filed (see Margaret Prescott, 60 I.D. 341 
-. .(1949)).- The supplementary plat which relotted lot 9 as lots 12,18, 
14, and 15 was filed in the land office more than.314 years before the 
appellants? offer was filed. There was no excuse, and they offer 
absolutely none, for their failure to describe the land they desired in 
terms of the latest official plat of survey. Accordingly, the conten- 
tions on appeal provide no. basis for altering oe decision rej ee 
the appellants’ offer as to lot 9, section 7. . 
Therefore, pursuant to the authority delegated: to the Solicitor by 
the Secretary of the Interior (sec; 210.2.2A (4) (a), Departmental 
Manual; 24 F.R. 1348), , the decision of the Director, Bureau of Land 
Management, is affirmed. pee pe 
a7 Epuunp T. Briers: 
eed Solicitor 


: | “FERRIS F. BOOTHE . 
‘A-28058 Decided November 23, 1969 


Administrative ‘Procedure Act: ‘Exemption from:--iAdministrative Pro-. 
cedure Act: Hearings—Soldiers’ Additional Homesteads: Generally 


- Applicants for lands. selected under the soldiers’ additional homestead law 
are: not: entitled .to a hearing under the Administrative Procedure Act 

- where the right of the applicant to select an additional entry is recognized 
and the sole issue is whether the lands selected can .be properly eee as 
Suitable for selection under the law. . 


Rules of Practice: Hearings 


It is not an abuse of discretion for the Director of the Bureau of Land Manage- : 
‘ment to deny a hearing where the sole issue is.the question of the proper 
classification of lands selected under the soldiers’ additional homestead law. 


Soldiers’ Additional Homesteads: Classification 


An application for ‘soldiers’ additional homestead entry is peiperly denied 

. where the lands applied for are heavily timbered. and rough, mountainous 
land which could not be rendered suitable for agriculture even if the timber 

- Was: removed, 


Soldiers’ Additional Sac. Classification—Taylor Grazing Act: 
Classification—Public. Lands: Classification 


In determining whether to dispose of public lands which have been. with- 
drawn by Executive ‘Order 6910; the Department must, pursuant to section 
ef of the Taylor Grazing Act, determine both. that the lands are of the type 
subject to disposition: under the Soldiers’ Additional Homestead. Act and 
- that, if they are, their disposition would be in the public interest. 
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APPEAL FROM THE BUREAU, OF LAND MANAGEMENT. 


“ Weieia F, Boothe: has appealed to. the Secretary. of. ‘the. Triterior from 
a; decision; ; not. the Director, Bureau: of. Land: Management, dated. 
March 12, 1959, which:-affirmed.a decision ofthe. manager, of the: Port- 
Jand;: Oregon; land,-office; dated Octeber:10,. 1958,,.rejecting. his sol- 
diers’: additional. homestead, applications, ‘Oregon: 05983; and 05984, Bt 
filed: under. sec: 2306. of the Revised Statutes. (43.U.8,C., 1952. ed.; secs.. 
| 274... 278): for: the reason that: the lands; had: been. classified as. pa 
‘galuable; for. ; the. -production,, of timber tham for the: ‘production. of 
‘agricultural, erops and improper for acquisition in'satisfaction ofan 
outstanding soldiers’. additional homestead rights. riagdseal) 

“Phe lands: applied. for. are ‘heavily timbered: sides are. Nocaied within : 
the McKenzie-Willamette Forest: ‘Management. area.”  Theyy, along 
with, all:.other: vacant .and unappropriated public. lands din. Oregon: 
and: 11 other States; ‘were: withdrawn. from all.forms.of entry and. 
reserved for. classification by Executive Order No,:6916, ‘dated Novem- 
- ber 26, 1934. (43 CFR, 1949 ed., 297.11). Section: 7 of the Taylor 
Guenr Act, as sinended (48 U. S. C., 1952 ed., sec. 315f), authorizes: 
the Secretary of.the Interior, in his discretion, to examine and. classify 
such withdrawn land and, when he finds the land proper for acquisi- 
tion in satisfaction of script.rights,to open the land to selection. 

The appellant contends that the Director erred both in his classifi- 
cation of the land and’ in: the procedure -he-employed to reach ‘his: 
classification. Procedurally, the. appellant. says.the Director i improp- 


erly relied upon field. -reports not available to him. for examination, <a 


and refused to hold a hearing under section. 5 of the Administrative. 
‘Procedure Act. (60. Stat. 237, 239; 5 U.S.C., 1958 éd.,. Sec. 1004) or, : 
in.the alternative, ‘abused. his discretion by not, ardéring a hearing on. 
. disputed: issues. 68 fact: as-provided: for in: the rules: of. pee (43. . 
» CFR, 1954 Rey., 221.6 (Supp.)). 

The rules of ss ben: eee 1954 Rev, Parts 94 1 (Sup. ) provide 
that:. 


” er, “Basis: Of decisions ; record. 
# % boas KOO: oH 1 ce eT. eee pee a: Si ie 


ea) In any case, no decision | on noose or in a contest shall be based. upon 
any record, statement, file. or similar document saree is not opetl to a 
by the parties to the appeal’ or contest. ; 
~. The field reports of examination. of the land iealved upon Sind 
the Director relied are contained in the case record. However, there 
is nothing 1 in the record to show that the appellant. has ever requested ~ 
copies of these réports or access to them at. any stage of this proceed- 
_- ing or exercised his right to appeal from the denial of a ‘request. to 
: inspect’ the field reports. (48 CFR 1954 Rey., 2.1°2.3.) It should 
also be’ noted that the appellant, in his appeal to the Secretary, has 


* likewise failed to request either access to or copies of the field reports. 


Had a ‘request, to. see. the, field. meports been. filed, iL: would have: ‘been. 


eG granted. 
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“Therefore Q,. it is s concluded that: the appellant's contention that. the 
: Director’ S decision ° was. reached’ on the basis eee ‘secret ” field reports is. 
without merit. a - 
. The appellant next, complains that: he was denthd’ a hearing on. oe : 
application. and that’ such a hearing i is required by section 5 of | the 
Administrative Procedure ‘Act’ (supra) "He argues that his ‘applica- . 
tion is based upon a legislative grant from Congress which vests. him 
with a property right | to the lands. selected ; that procedural ‘due “proc- 


88, therefore,. requires a hearing “pur suant to section 5 of the Admin- 


istrative Procedure. Act; and that denial of a hearing under the act is 
a denial of due process. : 
The appellant’s contention : is erroneous and ‘without. ‘merit: 
. Section 5 of the act sets forth procedures to be complied with. “Th 
every case of adjudication required by statute to be determined. on. the 
record after opportunity for an agency hearing + #4 The De- 
‘partment has pointed out on several oceasions. that the provisions. of 
the act respecting oral hearings have. no applicability . to applications 
for soldiers’ additional homestead entry because the statute authorizing : 
‘such entries does not require that the determinatiton be made on the 
record after an opportunity for a hearing. Y akeutat and: Southern 
Railway, A-26438 (September 19, 1952) ; Libby, M Weil and Libby. 
Harold J. Lewis, A-26268. (November 9, 1951). 
The appellant argues that in United. States v. O'Leary et tthe 63 L i. 
341 (1956), the Department | has recognized | that j in actions concerning ; 
the validity of mining claims‘ ‘property” interests are involved so. that-a 
hearing i is required under section 5 of the act, even though there is no 
statutory requirement. that a. hearing be. held. It is contended. that : 
- the property right of the. owner of an unpatented mining claim, under 
the. mining. lane is. of. no, greater: stature than the “vested. property 
right” or. “unfettered gift” granted by: the Soldiers’ Additional. Home- 
stead Act, supra, and therefore if hearings are granted j in: mining cases 
a hearing ‘should also be allowed in this case. .. .. | 
The answer-to the. appellant’s. argument is: that: the. situation i m: thee 
O'Leary case is clearly. distinguishable from that here. A mining 
claimant is not required to submit any sort of application tothe Sec- 


retary for his approval. ‘Under the mining laws he is:free to go onto 


any public land subject tothe mining laws and remain.there so long | 
‘as he is diligently working to discover valuable minerals and his rights 
“vest at’ the moment he has complied with all the: ieee rae of ee 
muning law including discovery. - 

“There is no need or requirement to aie the: land as’ daitebl for 
‘mineral location before’ the locator can initiate his claim. © The appel- 


lant’s situation is quite different. He is attempting ‘to exercise his 


scrip on land which has-been withdrawn from-such entry... ; 
» Although asoldier’s additional-homestead : vight:i is a cropenty right 


: uaa ‘the’ right may “be ‘assigned (Webster ® v. aad ‘163. US. 33] toa 
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(1896) ), the appellant’s argument overlooks the fact that the de- 
cisions below did not in any way deny the appellant’s right to an addi- 
tional homestead entry or in any way impair that right. To the 
contrary, the Bureau recognized. the appellant’s right as valid. The 


es only action taken by the Bureau was to hold:that the particular lands — 


selected could not be properly classified as suitable for selection. The 
appellant retains. his right of selection and is free to apply for any 
~ other tract of public land he desires to select. 

A comparable situation under the mining laws would arise if a. 
mineral locator were to assert that he had a right to a hearing to de- 
termine the propriety of a withdrawal of land from mineral entry 
-Inade prior to his first attempt to make a location on the withdrawn 
land. The Department has always rejected such claims without a 
hearing. Clinton D. Ray, 59 I.D. 466 (1947) ; James C. Reed et al., 
50 L.D. 687 (1924); The ‘Dredge Corporation, 65 I. D. 336, 388-830 
(1958) 2 

The only question, ‘eke is whether an n applicant for the révocation: 

of a withdrawal, or specifically here, for the classification of land under 
section 7 of the Taylor Grazing Act (supra), is entitled to a hearing 
to determine the proper classification of the land applied for. The: 
Department has consistently ruled that he is not. George V. Franklin 
et al., A-26606, A~26608 (June 26, , 1953) ; Leonard E. Noren, Harry C. 
Porn), A-OT147 (August 1, 1955) 5 Paul B. and Ruth M. Butler, 
A-27634. (August 26, 1958). More particularly, the Department has 
held that the determination as to whether a particular. tract of land 
should be classified as suitable for homestead entry is discretionary 
_ with the Secretary and there is no requirement of law that such a de- 
termination shall:be based wpon a record compiled at a hearing. Ma ae: 
J. Curtis, A-27843° (August 11, 1959), and cases cited therein. | ‘It is: 
felt that as a general rule no iseful purpose would be served in per- 
mitting oral hearings on land classification, and that applicants have: 
ample opportunities to submit whatever evidence they wish to present 
to show that an adverse classification is erroneous. Such evidence 
may be presented at any time, without limitation, under the rules of 
practice.in appeals to the Director, apa of Land Management, or 


tothe Secretary. 
_ . There remains the question of whether it was correct to refuse’ to. 


classify the lands applied for as suitable for acquisinlons in satisfaction 
of soldiers’ additional scrip. 

In David B. Morgan, Assignee, 60 I. D, 266 (1948), the Department 
examined in detail the character of lands suitable for. entry under 
section 2306 of the Revised Statutes and the effect of Executive Order 
6910 and the Taylor Cuene Act upon the exercise of the nee to 
additional entry. 

1 As to lands withdrawn as powersite reserves (16 U.S.C., 1958 edl, see. 818), a regula- 


tion of the Federal Power Commission provides that hearings on an appHeation for vaca- 
--tlon of a reservation may be: ordered by the Commission in its discretion (18 CFR, 1949 


~  ed,, 25.2). 
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As to fee first point, it held that land must ae “subject to entry 
under the homestead laws of the. United States” before it can be 
entered under Rev. Stat,:2306, a category which includes. land pres- 
‘ently tillable and land which can be rendered suitable in a broad sense 
for some farming use, but not land which i is unsuitable for an agri- 
cultiral use. ty 

Turning to the lands. applied for, it appears that the applications 
“were rejected by the manager for the following reasons: 

1. The. land is steep, rough, and ‘mountainous and is broken by aac 
channels ; 

2. The land is valuable only for propneeen of enn watershed. acetate 
and grazing for wildlife ; De 

3. The land could not be rendered cultivable. or useful: in a “peond sense for 
production of agricultural ‘erops by removal of timber and clearing. or any 
work done thereon ; 

4, The land contains a valuable stand of Douglas fir timber ranging in age 
from about 60° to 120 years.’ It is. within the McKenzie-Willamette Forest 
Management. area and forms an integral part. of aS paused ee timber- 
producing base for the Eugene District: aE: 


- As to the topography of the land.a report dated April 4, 1958, of 
field examination of the NYNEY, sec. 26, T. 19 S., R. 1 E., Ww. M, 
Oregon, which is the land embraced in Oregon 05983, states as follows: 
_ The terrain is mostly steep and rough and slopes in excess of 70 per cent 
“were noted during the field . examination. The topography, is broken by. deep 
draws. and. traversed: by a small. stream flowing. northerly into Winberry Creek. 
The only flat or rolling land. noted was:on.the. ridges: and along the stream .* *. *, 
The only farming noted in the immediate Vicinity: was: on the privately owned 
land along the flat areas of Winberry’ Creek. | 
The report states that the elevations on this 80-1 -acre ‘tract 1 range from 
approximately. 1 400 feet to.1,900 feet. 

_A report dated June 30, 1958, of field examination ob the NUNWY4 
sec. 26, T. 19 S..R. 1 E., W. M., Oregon, the tract applied. for. in 
Oregon 05984, states that: élevations on that. tract range from 1 7 00 
feet to 2,800 feet, and that the tract contains rock outcroppings of 
considerable size and extent, and is in all other respects similar to the 
-. Jand in the N I,NEY, of sec. 26. A Geological Survey. topographic 
map (Appellant’s. Exhibit A), which includes the lands in the two 
applications, confirms these approximations of elevation. 

In his appeal to. the Secretary the appellant presents no new argu- 
ments concerning the topography of ‘the tracts, but relies upon. his 
arguments made to the Director. In his ones to the Director ny 
contended that: | 


More than. 30% of the 80 acres in No. 05984 varies less than 100 feet in 
elevation; approximately 70% of this acreage varies only 300 feet in. elevation. 
More than 70% of the 80 acres embraced. in Application No. 05983 varies only 
400 feet in height. The grade variation for the entire mile. Hast. to West of 
the two adjacent tracts is less than 500 feet. The grade of the property from 
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_ Hast to West is gradual with cade of 5 to 15%. Both 80 acre tracts include ' 
‘substantial ‘acreages: ‘of Ievel- bench land suitable. for’ agricultural | purposes. 


Be es ages DE OS a La oot AE gee Wan hag le alias kage! 

-Jt-is; therefore; the contention of: the. appellant that’ ‘finding: No. I: as: ‘a; basis 
ra rejection . is wholly. at variance. with the. tacts, per themeeyy as: ‘it relates to.” 
Application . Nos, 95983 and 05984,. 

The appellant's contention is ine, ES stated $ that: the. ads 
-uf: the property is gradual from east to. west: with grades of. 5:to 10 
‘percent. However, -his.own topographic map. shows that the. maxi- 

Taum slope of the two: tracts is from south to north.. This slope is 
a. drop of 600 feet overall in a distance of 1,320 feet for the lands in 

Oregon 05984, and. 500: feet: overall in’ 1,320 feet: for. the: lands’ in 

“Oregon 05983. It is difficult to understand how: this land could be 


- ‘tharadtenized as ‘anything but steep and miountainous. 


As to. the second and third poiits in the. manager’ S decision, ‘viz, 
that, the land. is valuable only-for timber. production, watershed. pro- 
:tection, and. wildlife grazing, and that it:could not be rendered suitable 
for cultivation by removal of the timber, the appellant contends that 
‘the land is capable of substantial utilization for agricultural purposes, 
‘and that owners of neighboring land utilize their land for raising 
-hay. and ‘oats, vegetables and fruit, and grazing cattle. In support of 
-his contention he submitted (ine: affidavits. of landowners of lands 
in sees, 8 and 15, T. 19 §.,.R. 1B. 

It suffices to say that the lands it in. secs, 8 ond 1 are feo 1 G 3. miles 
‘north and west ‘of the:lands here involved; and. at lower: elevations 
_ along the bottom of Winberry Greek. ‘Therefore, these lands are not 

-comparable to the lands here involved... The. three affidavits submitted 
are allon a form. One affiant states that he raises. hay and vegetables 
and grazes cattle. A’ second does not raise any: kind of crop but grazes 


-sheep. The third raises vegetables and livestock. ‘None of the three 


affidavits - states how much land ‘is‘used for agricultural production, 
-and the two affiants raising vegetables do‘so only for family consunip- 
‘tion. ‘The periods of time engaged 3 in by the affiants 1 in their agricul- 
‘tural activities were 1 year, 3’years, and no statement. On theit face 
‘the affidavits’ are “practically worthless as evidence of the suitability 
‘for agricultural production of the lands applied. for: Moreover, it is 
‘interesting to note that the appellant 1 makes no mention of the present 
: nearly of the same character asthe lands deplied for 
‘Tn regard to the manager ’s ‘point that‘ the land could not bs rendered 
‘cultivable’or useful in the broad ‘sense by removal of the timber, the 
appellant has presented no evidence tending to show that this point is 
‘erroneous. .The fact that the land is steep and mountainous appears 
‘to’ confirm the fact: that very ‘little of the land applied for could be 
rendered cultivable for the prgduction of lee cops by the 
removal of the trees thereon. a oe 
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aes i u organ case. (supray, pe 270). a held. that tad 
tiust be ‘ ‘unappropriated” if it is to:be obtained under Rev: Stat.. 2306 
and that Jand. which, has-been: withdrawn. ‘by. Executive. Order 6910 i is 
withdrawn, reserved, and: appropriated and. not, subject to entry, until 
they:-haye been; logaified: as suitable for. disposal, pursuant, to section. 7 
of the Taylor Grazing Act (supra) 2... 

In. wiew .of,the holding that: the, land. auplied: fork is ano eens of 
being put to an agricultural use, the appellant’s, applications. must. be 
rejected. However, it is not necessary to rest the decision entirely on. 
this point, ‘for ‘another equally valid consideration leads to the same _ 
conclusion ; namely, that to dispose of the lands would be incompatible 
with the conservation purposes for which ae were withdrawn. 

In his decision the Director stated that: 

- Thé field examination disclosed that the lands cous are heavily timbered and 
located within the McKenzie-Willamette. Forest: Management area and:form: an 
‘integral part of the sustained. yield timber management producing base of the 
Eugene Forest District: that the ‘tracts are located’ relatively close to the ‘cities 
of Springfield and Eugene, Oregon, which. are heavily . dependent: upon: ‘Federal 
timber; and. ‘that:their disposition: would: be..a: serious loss..to ‘the timber. produc-" 
tion. capabilities of the area. _ The: ‘lands contain: Oe 8,750,000 board. 
feet of timber valued. at $219, 650. 00. : 


“Th answer to “this point, ‘the afealtant contends: that’ prior to ¥ dling 
his application he requested, information from the Bureau of Land 
Management as to what lands were available for scrip: selection, and 
the district: forester: described:the lands: in question as-isolated. tracts: 


unnecessary for retention’ by the Bureau of: Land Management in 


: public ownership for any” ‘reason, “whatsoever. ~The opinion of the: 
district, forester is, of course, accorded respect and given every con- . 
sideration. However, it does not bind his superiors. Sionificantly, the 
appellant has made no attempt to dispute the fact that the lands are 
nearly timbered, and that the timber is of great value. = 

. "Phe appellant. contends that: the: Director improperly: ruled that. 
soldiers? additional homestead. rights may be rejected on agricultural | 
lands containing: timber, that the Director’s finding that the. land .did 
not qualify as agricultural in fact is erroneous, and that. if the lands: 
are subject to entry. under the homestead law his application must be: 
allowed. ‘This argument has been. carefully considered by the Depart 
ment several times and each time found unpersuasive. - 

In adjudicating an application for entry of lands wihisaern ‘by 
Executive Order 6910 the Department must make two determinations. © 


It must decide, first, whether the lands applied for meet. the criteria — st 


set by the statute providing for such a; form of entry and, next, whether 
the disposal of them would be compatible with the conservation pur-. 
poses for which they. were withdrawn.. Allison and Johnson, by Tea E. ° 


‘2 To the same effect, Nelson Ae ‘Gertiuta,’ 64 LD. 205 (1987) ; State se California, 59: LD. 
451. (1957) 3 uv. 0. Aldrich, 59 1.D..176 (1946), - 
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Collins, 58 I. D. 227 (1942) ; “58 LD. 235 (1943) ; David B. Morgan, As- 
signee, supra; Nelson A. Gerttula, supra, in. 2; ; George L. fans s by 
Ted E.. Collins, 58 1.D. 272, 297 (1943). 

Here the Director has propedy ruled that the lands applied for are 
not subject to entry under the homestead act and that their retention 
in Federal ownership is in the public: interest. On either count ne 
applications were properly rejected. . _ 

Therefore, for the reasons stated, the decision of the Director, : 
Bureau of Land Management; i is affirmed. | 


Roger Ernst, 7 
Assistant Secretary. . 


_ APPEAL OF LAND-AIR, INC. 
TBCA-192, . Decided November 380, 1959 


Contracts: Bids: Generally—Contracts: Specifications Contracts: Inter- 
pretation—Contracts: Payments : 

- Under a contract providing for the installation and jean by ‘the contactor 
of an FM radio communicatiois: system in the Great Smoky Mountains 
National. Park, the contractor is entitled to rental payments. oti a°12-month 

- basis for the operation of three repeater stations incorporated by it in the . 
bid. schedule, notwithstanding the fact that the repeater. stations were sub- 
sumed under a general provision of the schedule calling for operation of 
the relevant control points on a 5-month: basis, when it appears that (1) 
the specifications contemplated that bidders could modify the bid schedule; 
(2) the. communication system would not function without the operation 
of the repeater stations all 12 months of the year; and. (3) this was made 
clear. by a technical proposal accompanying the bid, together with an 
explanatory covering letter, which was accepted by the contracting officer 

as part of the contract. 


BOARD. OF CONTRACT. APPEALS 


Land-Air, Ine., of Chicago, Tllinois, has filed a timely appeal from. 
findings of fact and decision of the contracting officer.in the form 
of a letter dated November 6, 1958, denying its claim for additional 
compensation under: Contract No. . 10117187 with the National 
Park Service. — | 

The contract, which was cnwanded’ November 15, 1958, was on U.S. 
Standard Form 33 (Nov. 1949 edition), and ineorporated the General 
Provisions of U.S. Standard Form 32 NON, 1949, edition) for snpely 
contracts. 

- The contract: pievided for engineering, designing, | cristalline main- 
taining, and leasing. for a period of 10 years an FM radio communi- 
cations system in Great Smoky Mountains National Park in accord- 
-ance with the invitation, which had been issued on July 27, 1955. 
The JInvitation,  Eeaneeea: bidders to. submit in » quadruplicate, with 
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their bids, Honpies of. illustrated literature, specifications, and | any | 
letters of transmittal.” | 

Insofar as its general features were sonrerned, it was specified 3 in 
the bid schedule that the communication network should be such as 
would enable Park headquarters to.communicate with 8 specific ranger 
stations; 14 fire lookout locations; a station called Newfound Gap; 
and mobile units within range on certain specified highways. At 
some of the specified points, the operations, which consisted of the 
furnishing of radio service, were to be year- -round, while at. others 
they were to be carried on only 5 months a year. . 

In connection with each particular point (which were referred to 
as “control points”), there were given in the bid schedule the rental 
charges, nonrecurring costs, reinstallation costs, and termination — 

charges, in the event the Government should terminate the use of the 
equipment. - Bidders were also required to furnish brief descriptions 
of the equipment, installation, or component parts to be furnished. 
Z “Paragraph 3,.0n page 11, of the bid ‘schedule, which is of particular 
relevance to tthe determination of the controversy involved in. the 
present appeal, consisted of a general provision applicable to 12 
named lookouts, designated i in 12 subdivisions, A to L, inclusive, one : 
of these, 3B, being oe Mountain Lookout. This paragraph reads. 
as follows: 

‘CONTROL POINTS, andes base stations (Items 34° ‘through SL), accessible . 
bY Jeep Trail; ‘each’ in use approximately 12 hours per day and’ ‘approximately 
5 months per year, February. 15-June’ 1 and: October 15-December 1, aC in 
emergency ‘fire danger. 

The appellant submitted its bid with: a letter dated Sciotbat 27, 
1955, in which it stated: “In addition tothe bid forms, we are sub- 
mitting a Technical Proposal, a Communications Network Chart and 
copies of the manufacturers’ brochures describing the equipment we 
propose to furnish.” In the course of further explaining its bid, the | 
appellant. added: “By referring to. the Technical Proposal. and the 
Communications Network Chart. it will be noted that Repeater Sta-. 
tions are necessary on Wauchecha Bald and Soco Gap.t~ The -instal- 
lation on Cove Mountain Lookout is proposed to include a Repeater 

~ Station with provisions for manual control for fire: lookout purposes. 
Therefore, it has been necessary to include an additional page. in the . 
Bid: Schedule denoted as-Paragraphs 3B1 and 8B2.”° aes 
The three repeater stations at Cove Mountain, Wauchecha- Bald, 
and Barnett Knob were shown on a chart of the proposed communica- 
tions system that constituted the first sheet of the technical proposal 
after the title’ sheet. ‘The. equipment and operation of each of the 
ABy Change Order No. 8, issued September 25, 1957, the location of the Soco Gap. Re- | 


peater Station was changed to a point known as Barnett Knob, and rhe peso Rica: 
hereinafter be referred to as. the Barnett Knob Repeater Station. . 
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three. repeater. stations were sidesuribed on “pages 3 and 4 of the tech- 
nical’ proposal, ‘and each ‘was stated to be ‘a 19-month' operation. "The 
chart.and the descriptions made it plain that all ‘three repeater sta- 
tions would necessatily have to. operate on a year- -round basis. . 
Me In paragraphs 3B1 and 3B2, which’ the appellant: ‘inserted in the bid . 
schedule, : it,, gave the monthly rental charge, for the ‘Wauchécha Bald 
‘aimount, ‘of $62. 69. oF "paragraph 3B of the bid” schedillé, covering 
Cove Mountain, the ‘appellant: merely inserted the rental char'ge’ for 
the station which was to be- $103.08. “Opposite } parag graph 3B of the - 
bid. proposal, however, the appellant typed in ‘the. margin in capital 
me letters “sou ATTACHED Notes.” | In accepting the appellant’s’ proposal, 

the Government réferted to the appellant’ $ letter of September 27, 
1955, and’ a ‘telegram of November 1, 1955: (which clarified a point: in 
the letter not material here), yas “g part of this contract.” — 

- The invitation included also a series of Special Provisions selaibg - 
to the communication system. “which ‘was to be the subject of the con- 
tract. . “Paragraphs A-9 and C16t Chapter | One of these provisions 
read, respectively, insofar as, relevant, as follows: cae 


- DESORIPTI ON: OF WORK. - ‘The Specifications given herein. and in ihe: , Bid 
Schedule establish the. communication requirements. ‘The Bidder ‘shall determine: 
_the equipment néeds, locations, and’ installations required to ‘accomplish © the 
specified communication system as a “turn-key”. job. Data relating to -com-= 
munication requirements: and existing local conditions may be., -obtained , from 
the Superintendent, Great Smoky Mountains National Park, Gatlinburg, Ten- 
nessee.. - Systems so designed will not. relieve the contractor of his responsibility: 
for ‘meeting the requirements of these Specifications as to. operation, adequate. 
functioning and/or coverage, during the term of this contract. tes 
- SPIRIT AND: INTENT OF SPECIFI CATIONS. It-is the spirit and intent 
of these Specifications. to provide thatthe -work:’ and all parts thereof :shall.be 
fully completed.and suitable in every way: for the purposes for which. they! are 
-designed. .The Contractor shall, supply all: materials (except those as may. 
be specified ‘elsewhere as being furnished by the Government) and do all work 
which is described or “which, may be reasonably implied as being incidental to: 
the work of this Contract. - ‘Anything not herein: ‘specifically mentioned ‘that: may 
be required to.provide a complete structure or.system ‘that: will satisfactorily 
- perform the required services shall be furnished: the same-as if it. were specifix 
cally mentioned herein * .*-*, 


In addition paragraph. E29 of. the. same 6 ehaptar’ in. "effect: ended 
an invitation to each bidder to modify items of the bid schedule if | 
the requirements of the system being. proposed. hy | = bidder neces-. 
sitated any modifications... 

The. dispute between the, parties. 1S, with soapect to. ie renal pay 
ments for. the. three repeater stations at Cove’ Mountain, ,;Wauchecha. ~ 
Bald, and Barnett: Knob. The. appellant wishes tobe paid for the 
operation of Cove Mountain as a repeater station at the rate of $103.08 
per ‘tionth, the rate, specified i in the bid schedule, for 12 months of each, 
year, and in addition: for radio service: at Oe Mountain atthe same. 
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rate | per month for 5 foe of each year. “The Government, ‘wishes to. 


pay for the operations at Cove Mountain, both for its use as a repeater 7 


station and for radio service, at the rate of $103. 08. per. month for only ; 
. 8 months of. each, year... With respect to “Wauchecha Bald. and. Barnett | 
: Knob, the parties are in dispute only, with respect. to: the’ use ‘of these 
stations as repeaters, the appellant wishing to be paid : at. the rate of 
$62.69..per.month, the rate specified in its insert in the bid schedule, . 
for 12 months of. oc year,” while the Government wishes to limit this 
payment, to 5. months of each years AeeP its | 
The. position of the. appellant. is that. rentals. may be charged ‘for 
these three stations on the basis of: 12 months. ‘of. operation, since an 
operation. of. such duration was. indicated i in the technical proposal 4 for 
- all three repeater stations, while that of the Government i is that. rentals 
for the. three. repeater: stations. are’ chargeable’ only: for. 5 months ‘of 
operation, since no rental rates were. indicated in the technical pro- 
~ posal, and the rental: rates. indicated on the pid. schedule for each of 
the repeater, stations. “were subsumed. ‘under. the general. provision of 
paragraph 3 of the bid schedule which expressly Provides for. an op: . 
eration of “approximately. 5.months per year.” ee 
When one seeks.in.the record for evidence of the practical conserne: : 
tion which, the: parties. gave, to, their contract, a rather . anomalous . 
situation is revealed. At various times, representatives of the, parties 
positions of the appellant : and the, Government. . a 
Ina document headed. “Analysis, of Bid,” which i is. iheluded j in thes rec: us 
ord, an analysis was made by, thé Government. of the, various items in-- 
cluded.in the.contract... In the. Case, of each item, the “Unit of Use (in 


months) ce “Unit costs,” and. “Rental per. “Year” were. giyen in parallel ca 










-columns..’: In the case of item: 3B, which i is. C » Mountain, the ‘unit of © 
use was given as 5 months, and the. unit. cost, as $103, 08. per month, 
which is consistent with, the. Government’s present, position but, in ‘the 
case of items 3B1L and. 3B2, the unit of use; Was given, as 12 months, for 


ous, times of certain. items of: the. equipment being installed, _ During 
appellant y we: ie cenden and pills were. sent by the appellant i in. acy ; 
~ cordance with- the, Government’s suggestions. When, one looks at the on 
billings for the Cove Mountain, Wauchecha Bald, and Barnett: I . 
Tepeater stations, it.is. found that the billing was.on a. 12-month basis. ~ 
‘This: appears: to. be inconsistent. with. the. ‘Government's present Le 
position ! ; 







vision 7 was Sede in: the contract, ae Govienmcae iaade use ‘at varie a 
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_ After acceptance of the ane on 5 uly 06, 1957, the spaariat itself 
_ began to bill the Government directly for its use: But the record also ~ 
- shows that from July 25, 1957, through ‘September 80, 1958, the ap- 
= pellant billed the Goverinnent for the use and operation of the Cove 
Mountain, ‘Wauchecha Bald, and Barnett Knob repeater stations on a 
5 mionths? basis! This eee to be inconsistent with the appellant's 
present position. ; ya . 
In an effort to. secure ‘some explanation of these seeming inconsist- 
encies, the Board held an informal conference‘on August:5, 1959, which 
owas attended by representatives of the appellant and the Park Service. 
Subsequent to and as a result of this conference, a series ‘of questions 
. were addressed to the superintendent, of the Great Smoky Mountains 
| National Park by the Assistant Director of the Park Service. ° But 
there. had. been a change i in the superintendency of the park since: the 
contract. was made, and the personnel responsible for its: administra- 
tion had been. transferred elsewhere. What the Board received, there- 
fore, as. a, result of thei inquiry ‘was only various theories entertained by 
the present park superintendent ‘with respect; to the cue, - the 
- anomalies in the administration of the contract. | 
Thus, the .present. park ‘superintendent surmises that. the’ incon- 
sistency in part between the Governmenit’s present position and: the 
bid analysis, which’ ‘contained also’ various ‘mmathematical errors, may 
have ‘represented | an example of varying: ‘interpretations of ‘the con- 
tract on the part’ of changing Park Service personnel. The billing on 
a 12-month basis prior to the acceptance of the system is explained by 
him as part of an interim emergency arrangement which should: be 
accorded | no weight as an interpretation of the contract.. On the other 
hand, he refuses to cencede that the billing on a 5-months’ basis subse 
| quent ‘to the acceptance of the system represents billing errors, and 
argues that such billing demonstrates, the correctness of his findings 
and conclusions as contracting officer. 
The’ Board cannot, however, accept | these dcslnmtiote - While 
~ there is no way ‘of explaining all of the inconsistencies. enitirely, the 
Board believes that a preponderance of the evidence in the record 
- favors the appellant’s contention that the three repeater stations at 
Cove Mountain, Wauchecha_ Bald, and Barnett Knob were not: only 
intended to operate on a '19-month basis but that payment was to be 
made for the service at them on the same basis. ‘It is possible, of course, 
to conceive of an arrangement under which the repeater stations were 
to operate the year round but were to be paid for only on a 5-months’ 
basis. However, the circumstances of the present case would hardly | 
“justify a conclusion that such a scheme was. contemplated by the 
‘parties. 
Paragraphs A-2,C-1 and E-2 of Chapter One of the specifications, 
as well as Sine terms of the invitation, plainly envisaged that the bidders 
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should. be responsible for devicins a workable doimmnunieations en, 
and that if the Government’s s proposal did not entirely embody such a 
system, the bidders would propose such, additions. or changes as might 
be, necessary... In modifying. the: bid. schedule. by. providing. for the 
three repeater. stations, the appellant 7 was only doing what it was per- 
mitted to do. “While it did.so.in a form.that was somewhat confusing, 
-it-made ‘its intentions: reasonably. clear’in.its covering letter of Sep-— 
tember 27. and. the technical: proposal, to which it doubtless intended 
to call special. attention by. endorsing i 2 the margin of the bid sched- 
ule the words “sEE. NOTES. ATTACHED.” .'The. contracting’ officer un- 
doubtedly understood that the letter of September 27 was to be 
regarded as part of the contract, for he ‘so stated in accepting the bid. 
Indeed, quite apart from this express acknowledgment, the contracting 
officer must have known that the communication system. being installed 
would not function unless the three repeater stations operated all 12 
months of the year. Such being the case, it would be unreasonable to 
assume, in the absence of consistent evidence of a contrary practical 
construction, that payment was to be made on a 5-month basis only. 
The Board does not find it possible to dismiss the pre-acceptance billing 
on a 12-month basis as a mere interim arrangement, for normally the - 
parties would pay on the contract basis, even though the system was not 
yet fully operative, and actually. reference was always made.to the con- 
tract item numbers in these billings.  On‘the other hand, itis easier'to — 
understand how in the accounting department of the appellant, which 
must have had other accounts, bills could: be pondered ina . particular 
instance on an erroneous basis. 
The Board holds, therefore, that the appellant was entitled to be 
paid on a 12-month basis for the operation of the three repeater sta- 
tions at Cove Mountain, Wauchecha Bald, and Barnett Knob, and 
should be paid on this basis in the future. It is clear that in the 
case of the Wauchecha Bald and Barnett Knob repeater stations pay- 
ment should be made at the rate of $62.69 a month, as stipulated: by 
the ‘appellant. The case of Cove Mountain ate however, a spe- — 
cial difficulty, in view of the fact that the technical proposal of the 
appellant did not state any prices for the equipment or services which» 
it outlined, and the appellant did not in this instance quote any 
separate price for the 5 months of radio service for which it is now 
seeking payment: ‘The Board cannot remedy this lack, for it is axio- - 
matic that it cannot supply an element of the contract which the 
parties did not make for themselves; nor can it even be said to be 
necessary to.do so on equitable grounds, since the price in this instance, 
which was $103.08 a month, was so much higher than that quoted for 
Weuchecha Bald or Barnett Knob (or other stations that operated 
with existing-power sources) that it is explicable only on the assump- 
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tion that the diderence in price 3 was ; due to the absence of ai service 
at’ the. last: two nlamed® stations: Indeed; the: differerice" between: the 
$103. 08: price’ ‘quoted ‘for: Cove: Moiititain’ “and the $62. 69° price: quoted 
for Wauchecha Bald’ and’ Barnett: Kiiob; which is $40.89, '1s very close 
to the'price of $39.44 quoted for control points to: be ‘operateil on’a'12- 
month: basis, with existing’ power: ‘Sources, for the’ provision’ of: radio 
service only.’ The appellant’ was entitled to payment, therefore, on a 
~12-month’ basis at the rate of $108. 08:8 ‘month’ ‘for’ all the’ facilities: at 
the’ Cove Mountain. station, and: will’ ‘be: entitled’ ‘to payment" on ‘stich 
basis in the: futute, It is not entitled to any monthly rerital payment 
beyond this, however, whether for radio’ ‘service or "otherwise. eee 


Meee Et 7 4 a 





- Concucee 


” Therefore, the findings of fact and eonietasions of the ‘contracting 
officer are'reversed, to the extent: indicated in this opinion, and he is 


directed to proceed as, outlined, above, © 7 | 
ee ae -Wirataae Seicue, Member. i 
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-IBCA-105 Decided December 8, 1959 © 
Contracts: especie Hale of Practice: Appeals: Dismissal. 


The Board lacks jurisdiction i in absence of: a disputes provision in the contract: 
BOARD OF CONTRACT APPEALS - 


‘This case concerns an | appeal : from a determination i in the. form of a 
letter of June 14, 1956, in which Mr. R. N. Whitman, then general 
manager of The ‘Alaska Railroad, rejected a claim of Ocean Tow, Inc, 
allegedly arising under. the above-identified contract.t The general 
Inanager wrote.as follows: 


This has reference to your letter of December 15; 1955 to the’ ‘Claims Division 
of the United States, General Accounting Office, Washington, D.C? wherein you} 
. ag atterneys for Ocean Tow, Inc. of Seattle, submitted. a claim against The Alaska 
Railroad for $5256.01. Inasmuch as the claim is one against the Alaska Rail- 
road, an agency of the Department of the Interior, it would seem that. the claim 
should be first for determination by the Railroad and then by the Secretary of 
the Interior. Accordingly, I have. reviewed. the claim and conclude as far as 
the Railroad is concerned, it must be denied. 


The General Manager then discussed the claim and concluded : 


If you desire to appeal the foregoing, such appeal should be taken fo fhe 

Board of Contract Appeals in the Office of the. Secretary of the Department of 

the Interior. I enclose herewith a copy of rules and regulations governing. such 
appeals, and you should be guided by them. - ; 


_ About 7 months later, i in February 1957, Ocean Tow, Inc. appealed. _ 
The appeal file, which reached the Board about 32 months later, on 


It represented a type of contract commonly entered into by The Alaska Railroad under 
authority of the act of March 12, 1914 (38 Stat. 305, 306; 48 U.S.C., 1952 ed., Supp. V, 
sec. 801), under which the Railroad could “make contracts. or agreements with any railroad 
or steamship company or vessel owner for Joint. franeportanon of ‘Dassengers or property 
over the road or roads" of such entities. 

~The contract between The Alaska Railroad ‘and Ocean Tow, Ine.,. of Deseuiber 22, 1952, 
was a Joint Traffic. Agreement. under which through-rates were established for. traffic 
between ‘Seattle. and Tacoma, Washington,.or other ports served by Ocean Tow, and sta- 
tions on the Railroad... The claim. of Ocean Tow. is for a. refund of an alleged overcharge 
in connectio._ with a cargo carried by the appellant on the vessel, Adak Island from Seattle, 
: Washington, to- ‘Seward, Alaska, in March.1958,. The Railroad applied its local tariffs 
‘on the ground that there had heen, no. through. billing om this shipment,.as required by the 
contract. 

2The occasion for writing this letter is not apparent.. The appeal file does not indi- 
a eate the disposition of the matter by the Comptroller General, nor does it explain how the 
* elaim. was referred by the Comptroller.General to The Alaska Railroad. 

8In the notice of appeal appellant a realy $2,320.09. 


536083601 
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November 1, 1959, * contains a: copy ofthe: aboy ; eferene d contract. 
'.'The contract contains, however, no disputes provision. . 





Department Counsel has moved to dismiss ‘the appeal for lack of 


. jurisdiction. One of the grounds of his motion is char: the. contract 
does not contain “an appeal provision of any type.” 


The jurisdiction of the Board in deciding appéals rests on its 


charter, the delegation of authority from the Secretary of the Interior 
to it by section 24 of Order No. 2509, as amended, 19 F.R. 9428, and 
on the regulations governing the. ‘procedures before the. Board; 
specifically 43 CFR, 1954 Rev., 4.4. 

The order of delegation provides i in material part, as follows: 


The Board. of. Contract Appeals. in, the Office of the Solicitor may. exercise, , 


‘pursuant to. the provisions of 43. ‘OFR Part 4, all of the authority of the Secretary 
of the Interior im deciding appeals’ to the head of the Department from findings 
of fact and decisions by contracting. officers of any buteau or office of the Depart- 
ment, wherever situated, or any field installation thereof... Decisions. ‘of the Board 
on, such contract appeals shall be. final for the Department. . (Italics ‘supplied. )} 


*“ Except for ‘the reference to the reg ulations, the iret sentence of 43 
CFR 4.4 1s identical. = 


48 CFR, 1954. ae A, Bs headed. “Nn otice of, Appeal, ” requires. that: 
the notice “shall be railed to or filed with the. contracting officer, ; 


within the time allowed by the. contract.” (Italics supplied.) 
It is apparent. that all three ‘of these provisions are. predicated on 


the assumption that the jurisdiction vested in the Secretary, and © 


‘delegated by him to the Board is not statutory, but rests upon some 


provision. of a, contract, giving: a right of appeal i. the contractor 


within a stated time. : 
The provision for an appeal ; is easlorineds spelied out in what. is 


commonly referred to.as a: “disputes” clause: It can be either in the | 
form of one of the standard disputes clauses ® or in any other. form © 


evidencing ¢ an agreement of the’ ‘parties that. the decision of the con- 


tracting officer shall. be final and conclusive unless. an appeal i 1s taken 


4 The Board ¥ was notified on April 11; 1957, that the original’ Department Counsel, George 
‘R. Hise, had died. “From. that date’ until September 1958, ‘neither appellant nor the’ ¢on- 
tracting officer communicated with the Board. “The ‘Acting Chairman of the Board con- 
‘tacted the parties on’ September’ 3;. 1959, inquiring whether or not the appeal had ‘been 


abandoned or disposed of: by negotiation. Appellant’ asked the Board on September 29, 
-1959, that it: “consider the appeal now. Our attorneys | in this matter are Wey, Wheeler 
‘and LaBissoniere *** and. any further: correspondence’ concerning same should® be: 


‘addressed to that -office.” ~The Board. ‘has ‘teceived, however, no further: communication 
from this law ‘firm. 


°° BRor instance, Clause 6° of Standard: Form 234, ‘General ‘Provisions (Constrridtion oe 
tracts): ; Clause 11, ‘Standard’ Form 32, ‘General Provision (Supply Contract). In Com-.” 


mercial. Metals Company, 66 I.D, 298 (1959), there ‘was a disputes provision in the stand- 
“ard form for the.sale of surplus: property, and “the eserow agreement explicitly provided 
for the determination of the dispute. between the parties * * *." In Georgia Power 
Company, IBCA~31 (April 22, 1955); there was included a provision approximating a 
standard disputes clause. ; 


Tracey 
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to the Secretary of the Interior or his duly: authorized representative. 
The contract: between The Alaska: Railroad ' and the appellant did 
not contain a disputes provision of any type, and,’ of coursé,. 10° “time 
limitation for taking an appeal was, therefore, fisied: ‘Such a right 
of ‘appeal could ‘not be ‘conferred. by the manager of The Alaska 
Railroad when noné existed under the contract. There ‘is also nothing 
in. the record to indicate that the Secretary of the Interior had dele-. 
gated his own: general sapersasory. eee to the anager r of ‘The 
‘Alaska Railroad. ie ae 
‘In the absence of a, . disputes provision, ‘the Board feidks jurisdition 6 
Therefore, the appeal is dismissed for Jack: of jurisdiction. e : 





Pat H. Guar Acting Chairman. 


7 Mr. Wirrram Space, Mt omnibon: participated in the drafting of thié 
~ opinion, | concurred i in the result, “but Jett on official duty Prior, to its 
release.” . ee . 


Mr. ‘Hinoaer J, Siavanmen, M ‘ember, absent on sick leave. 


ESTATE oF MILTON ‘HOLLOWAY, ‘DECEASED ‘OSAGE ALLOTTER . 
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Indian Lands’ ‘Descent. para Distribution: Wills. 


_A close confidential relationship existing between: a. major ‘petieficiaty of a: will . 

_and the testator: may. give. rise to a presumption. of undue influence, but in 

any event only slight evidence is required . to establish undue influence when. 
_ such close relationship i is shown. _ 


Indian: Lands: Descent and Distribution: Wills : : 


. & will may be approved in part and“ disapproved. in part ‘where the undue 
‘influence is’ apparent -only with respect to a portion- of the will, and such 
portion . is clearly separable from the. rest of the instrument which is un- ... 
affected by the-undue influence. : 


. APPEAL FROM THE SUPERINTENDENT OF THE OSAGE INDIAN AGENCY - 
The heirs at law of Milton Holloway, deceased Osage. allottee No. 


1353, have, appealed to the Commissioner of Indian Affairs from a | 


_ decision of the Superintendent of the Osage Indian Agency, dated 
January 6, 1956, approving, with the. exception of item 8, the last. will 
and testament of the decedent which was. dated | December: 9, 1952. : 


8 Conipare AppBaI of New Amsterdam Casualty Co., ASBCA No. B04. (Tanuany 24, 1950); 

1 Although 25-CFR, 1958 Rey., 17.14 provides for. an. appeal from the Superintendent’s 
action to the Commissioner, and for:a further appeal to the Secretary of the Interior, for 
administrative reasons the Commissioner has referred. the present appeal: directly. to the 
Secretary, for action. : tats 
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The heirs at law. consist, oft nine children, a two grandchildren. who 
are the children of a deceased. son. . oe 
Item. 3 of. the willis.as follows: 


= (8) I give, devise: ‘and bequeath ‘to.my friend of jong saciaees ae rere as- 
sisted me in various ways.. Roy. Friend of Pawhuska, Oklahoma, one-half (44) of 


my: Osage Indian Headright originally. allotted to me under Allotment Number 


1858, and the i income therefrom, 


This: provision of the will was edeasarered on \ the ground that it a 
been procured by means of undue influence exercised upon the testator 
by, the. above-mentioned Roy Friend. Mr. Friend was decedent’s 
guardian at the time of the. execution of the will, having been a 
pointed assuch on August 5, 1952. 

Mr. Friend is also represented i in an appellate capacity in this ap- 
peal. He seeks reversal of the Superintendent’s decision as to item 3 
and asks that the will stand as originally written. 

A third interest in the case is represented by H. Gene Seigel, miard: 
‘jan ad litem of Rosetta Marie Holloway and Carolyn Sue Holloway, 
- minor grandchildren of the decedent and the principal. beneficiaries 
under the will. They ask that the decision of the Superintendent be 
upheld. In the event of such a result the minor children would receive, 
in addition to their’ own interest, that perder of the estate left to 
‘Mr.Friend. = 
"There seems to be no serious contention that the decedent licked 
testamentary capacity at the time of the execution of his will. A1- 
though ill and at an advanced age he appears to have been in full 
possession of his mental faculties and knew the nature and extent of 
his property as well as the persons who would be the natural objects 
of his bounty. All such persons were specifically mentioned in the 
will. In addition to the bequest to the grandchildren, the children, ten 

in all at the time of the execution of the will, were left $25 each. 

‘Where a close’ confidential relationship exists there is, if not an 
actual presumption of undue influence, a rule that only slight evidence 
is required to establish that fact. In Anderson, et al. v. Davis, 256 P..- 
2d 1099 (Okla., 1952), a decision which is’ discussed by all of the 
parties and the Field Solicitor, this statement is made in the third 
paragraph of the syllabus: - = ; 

8. That confidential relationship existed between testator and ‘Wenedcaey i is 
not in itself sufficient to vitiate a will, in absence of evidence indicating that 
beneficiary exercised undue influence, but where confidential relationship is 
shown to have existed, and will is inconsistent with claims of duty and affection, 
slight ‘evidence that: beneficiary . abused: testator’s. eonfidence is. sufficient to in- 
‘validate the will, In re Lobb’s Will, et Or. 162, 160 P. 2d 295. 

-The evidence i in the present case‘is, ‘sufficient to. show that Roy Friend 
exercised undue influence over the testator. Mr. Friend was in a con- 
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fidential vélationstip saith décedent, not only as ‘guardian ‘but. through | 
other circumstances as well. ‘He had loaned him money’ and: provided. 
lodging for him at his hotel and meals. at his cafe. One of the'attest- 


ing witnesses of the will was an employee of Mr. Friend’s and another | 


was the husband of an employee. “The third witness was Mx. Friend’s 

lawyer and the scrivéner of tlie will: ‘These facts constitute what we 
believe to be the “slight evidence” required. Although Mr. Friend 
argues that he did not participate in'the making of the will, he' was at 


least a participant by indirection. His relationship with’ the active 
participants was such that-one could hardly reach any other conclusion. . 


Moreover, it.is important also to note that the testator had no: indé- 
pendent sais in the execution. of his will: In fact, at the time such 
will was executed, there were present only those persons ‘who. were 
intimately associated with the beneficiary, Mr. Roy Friend.- On this 


point, we again find the following pertinent observation pt the Okla 


homa Supreme Court in Anderson v. Davis , SUpTa: 


A ‘controlling point i in this case, or a ‘strong point, is the fact that there ° ‘is no } 


showing that Mr. Anderson had any. independent advice in ‘connection ‘with this 
will which gives the principal ‘part of his. estate to. a person ‘with whom ‘the had 


this pags: one eon :. ae po Hee, Seas Shae a 
* J wee mo: okt potee aE 


ee * AL fie. cacculnbtanices’ -would imply or indicate that the testator dia not 


have independent advice, 3 Dp: 1102, 1103, 

_ The next question ; which arises is ‘whether the undue jiiatien can be 
pinpointed and said to apply. to only a portion of the will, thus per- 
. mitting the will to be approved 1 in part. and disapproved i in part. ‘The 
answer here must be in the affirmative. In this respect, the Oklahoma 
laws provide as ‘follows (84 Ok. St. -Ann., sec. 48) : 


A will or part of a will procured to be made by duress, menace, , fraud or, undue 


- influence, may be denied probate ;.and a revocation procured by the same means, : 


may be declared void... RR. L, 1910, § 8340. 


The: principle arising in this respect is unusually well stated in the. 
California case of j in Re Webster's. meetnle: 110 P. 2d 81, 86, (1941), 


as follows: _ 


The general eulee is that if the. whole will ” is the. result of he. ‘presence of 
undue influence, probate of the whole will must. be refused. If only a part-of“it 
is affected by undue. influence, that part may be rejected as void, but the re- 


mainder, which is the outcome.of the free action of the téstator, ought’ to’ be 
Sustained if it: is: not inconsistent and: can. be separated from: the part which is. 


.. invalid, and. should. be admitted to probate. 


This case is cited with approval by the Oklehoma ane Court j in 


the case of Jn the matter daa the Estate eof Frank ness 276 P. 2d 
za a eae 
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~ Again, this principle: was recopnized | in 1 effect. by the Solicitor in 
: hie decision of April 21, 1958 Inthe Matter of the Will. of Kenneth, 
Strikeane, Deéeased Unallotted Osage Indian: (65, ED: :15%,. 163). 
However, in: that. case the undue, influence. was. found. to. extend 
aroun ont the. entire will, with no part.being: separable. . 
The Superintendent of the Osage. Indian Agency . determined. that : 
the undue: influence on the part-of Mr. Friend was limited. to that 
portion. of the: will wherein, he was named. a beneficiary. as to a. head- 
right interest: . In: this we: think the Superintendent was correct. On 
. the other.hand, there was no.reason why: Mr. Friend. should have 
exercised any undue influence as. to the bequests. to decedent’s. children 
and the minor. grandchildren, and it .is concluded. that: he did. not. 
Regardless . of the fairness. or. unfairness - of. these. bequests to the 
decedent’s family generally,. they; were no concern. to:Mr. Friend... 
Although thé contestants..feel that. the: allowance: to them. of. only 
$25 each was an unnatural disposition of testator’s property, there 
are persuasiye . reasons. why the testator should have ‘wanted these 
two grandchildren to have. the bulk of his ‘property. . In the’ first. 
place they were. kind and. companionable to:him. - Secondly, they. had 
_ grown up in an. insecure atmosphere | and, if. dependent. on.their — 
fathdy, faced an uncertain future, as he was both physically incapaci- 
tated and apparently financially irresponsible. The Superintendent’s ; 
partial approval of the will should be allowed to stand. “es 
‘Therefore, pursuant. to the author ‘ity delegated: to ‘the Soliton. by 
the - Secretary: of. the. Interior. (sec. -210.2.2.A (3) (a), Departmental 
(lee jens in. disapprove the: bequest to Boy Friend i in: 1 the: will . 
of Milton Holloway; and approving: the remainder of, the wil, is 
affirmed. . 


- Boscoxo’ T "Pinta, eon 
aaa ‘Solictior.” , 
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Contracts: Notices. ity nage F Mee cchaeltvs es ie see 
~ K’ppeal Will not be’ dismissed ‘on’ motion: in-‘¢ase of substantial ‘domiptidnee: swith 
notice Fequlrenent of eave emg” clause: of’ une construction: Standard 
yt form. ee oa’ : ead alg, 
iil te cay wee Dee BOARD ‘OF conTRacT ARPEALS oe 
“The Gorcmen: has moved to dismiss an appeal fori the contract: 
'. ing officer’s findings of fact and decision dated November 20, 1956, 
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: December 8, 1959. ' : 
which Ganied. the. appellant’s request for an Sciancicn of time for thé 
performance of its contract dated August 1,. (1955, with the Bureau of 
Reclamation. s 
The. contraét-provit di ‘on the. surfacing of the powerplant service : 
road from the: Hungry Horse Power Plant to Station 32+29, inelud-. 
ing the parking area in the vicinity of the powerhouse and furnishing . 
and installing a wire guardrail. along the road on the riverbank at» | 
the Hungry Horse Dam, in the County of Flathead, State of Montana. 
Tt was on U.S. Standard Form 23 (revised March 1953) and incor- 
porated.the General Provisions of US. Standard Form, 23A (March 
1953) for construction contracts, The contract price was $6,276. - 
_ The General Provisions of the contract included the usual “delays- 
damages” . -provision | (Clause. 5), under which. the contractor was: 
not to be charged with liquidated damages “because of any. delays, in 
the completion of the work due to unforeseeable causes beyond the 
control and without the fault or negligence of the contractor,” includ- 
ing; but not restricted to, certain named causes, among which was 
. " unugually severe weather.” 
_ Because of the failure to perform the cbbiteage work on ‘time, the | 
~ appellant was assessed liquidated. damages for: the period: from Sep- 
pay 18, 1955, to Apes} 10, 1956 PT calendar gevs), pepe anes 








damages” ‘clauise-which: calla f or i thie giving: “of written: anébiee of causes 
of. delay “within, 10: days: fromthe. beginning. of any.-such:delay.” 
This conténtion“overlooks ‘the: ‘appellant's ‘letter of October’ 15, 1955, 

‘addressed to’ ‘the ‘Bureati of Reclamatiou, wheréin-it,is. stated : cre. we 
encounter the same miserable wet weather we did when we started, 
_we will Jay the mat so that it will not interfere with the use of the 
~ road as usual, and agree to reprocess and Jay it again in.the Spring.” 

We construe this iene as notice of unusually severe weather and © 
regard the letter as compliance with the 10-day notice rule. | 


1In. Rayloine Worsieds, Inc., ASBCA No. 1842, 6 CCF par. 61,728 (1955), principles 
of law applicable to:such a situation as this were summarized as follows: “In cases in 
which there has been ‘substantial compliance’ with the ‘10-day rule,’ or in which a timely 
investigation of the facts and circumstances has heen. made by the contracting officer, - 
. We and our predecessor. Boards have declined to sustain motions for dismissal, based on - 
the absence of formal notice.” : ; 

‘In Sanders; BCA No. 955, 3 CCF 862, 866 (1945), where timely. notice of a claim was 
‘not given, but where evidence was available to enable the contracting officer to determine 
_ its merits, it was held that: “* * * the Board is justified in ignoring the contracting 
.officer’s ruling based upon -the 10-day rule as an adherence merely, to the letter but not 
the reason of the tule, In other: words, even though the contractor is late in notifying | 
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. Moreover, in the Acting Project Superintendent's letter of October 
18, 1955, to the appellant, | it is statéd: “Since you ‘failed to properly 
prosecute your contract during the allotted 45 days, it now “becomes - 
your responsibility to prepare for such an eventuality (referring toa 
‘heavy snow storm) as having to wait until. spring” to complete’ your 
contract.” This Board has held that failure of a‘contractor to prose- 
cute work with efficiency and ‘expedition doesnot, in and of itself, 
disentitle a contractor to extensions for such ‘parts of ultimate delay 
as are excusable under the terms of a ‘standard form construction 
contract? . 

Accordingly, the motion to dismiss i is denied. 

The request of Department Counsel that he be permitted to file a 
statement of the Government’s position on the merits is hereby granted © 
(43 CFR 4.16). This statement must’ be filed within 30 days of the 
date. of receipt of the. Board’s decision on the motion. 


‘Pav HB, Gan, Aoting Chairman. 


T concur: 
HERBERT J. SLAUGHTER, M ember. 


Board. Member Wurm Sean | is bese on ‘ficial duty. 





the ‘contracting officer of the error ae which ‘he ecinplains it is ‘not intended. that the 
Government should take advantage of the 10-day limitation’merély for the sake of applying. 
the rule. . Its: true .purpose is for protection against delays that are injurious to the 
Government's interest. If not injurious then, of course, there is no nidert in applying 
the rule.” 

, A. most recent case involving ‘the ‘myocation. of: the 10-day. rule is. ‘Progressios Builders, : 
Ine. v. District of Columbia, 258 ¥.. 2d 431. (D.C. Cir.), cert. denied 358 U.S. 881 (1958). 
There the court ‘quoted with approval the following : statement from United States’ v. 
Cunningham, .125.F. 2d 28 (D.C.. Cir., 1941): “Obviously, the ‘intent: of this provision 
is to inform the government of the cause of delay and afford an opportunity to Temove 
it, and likewise to warn: the’ government of the intention: of the contractor to insist ‘upon 
it as a means of prolonging. the stipulated time for completion: of the: work.” . 

- 20has, I, Cunningham Co., ar J.D. 449, 57-2 Be par. 1541 (1957) ; Mera, IBCA-64, 
eed BCA Date 2086 (1959). 
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ACCOUNTS on A 
(See also Funds. ) 
REFUNDS: 


1. The authority: of. the: enerne to cavieel: an-oil and gas ibe is inde- . 


Page 


pendent of the right of the lessee to a refund. and the Secretary need os 


not determine‘prior to:or ‘simultaneously with cancellation whether 


the lessee-is entitled to a refund of moneys ee bs the United States 


in connection with the. 1H Soins ow ae ae ee, eo ee ee 


114 . 


2. A decision that a lease is to be canceled, standin by i itself, is not a de--:< 
termination one way or the other that repayment. of moneys, paid in. . 


connection with the canceled lease is or is not to be made. 22-25 - 
. 3. The Secretary of the Interior need. not. return moneys paid in connec- : 
tion with an oil and eae lease. as a condition to cancellation of the 


ADMINISTRATIVE PRACTICE. 


1. Where: there has. been no adjudication of. cetitaGuisecapintty of oe 


property during the priority period and the earliest commensurabil- 


“115 


ity report in the official grazing files was not based..on a.dependent . ng 
property survey, the commensurability, rating of.'the base during the — 


: priority, period will not be conclusively presumed. to be that. shown by. 
“the earliest: commensurability report. if there is, other evidence in the 
record inconsistent with that report and the applicant whose grazing 


privileges are affected thereby reduesi= an oppcreiy to ) submit evi- - 


dence on. the ‘question-."__=. ek er oe eee ee Ose ‘ 


2. After an appeal is taken’ to the Director ‘from a décision of a land 
office mene Jurisdiction over the: case is’ in the former and the 


ADMINISTRATIVE PROCEDURE ACT 
- DECISIONS 


eT A ‘decision: declaring a: mining eat: nulr: ‘and oid: will: ee affirmed 
where. the decision is based: on :substantial ‘evidence. submitted ‘at a 
hearing held in accordance with the provisions of the. Administrative 


Procedure: Act and«presided a't: by. an examiner qualified under the © 


act, and there was no:error in the conduct of the proceeding or in the 
decision. invalidating the @laime Sigs os eat gk See es 
“EXEMPTION FROM" © Peart "by Sec 


65 


848 


65 


2. Applicants for lands selected under the séidiére’ additional homestead ce, 


law are not entitled to. a hearing under the Administrative Procedure 


536083—60-——-2 . / = 
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ADMINISTRATIVE PROCEDURE ACT—Continued 


EXEMPTION FROM—Continued 
- Act where the right of the applicant to.select an additional entry is 
recognized and the sole issue is whether the lands selected can be 
properly Cesened as suitable for eae under the law__----_- 


HEARINGS 


3. Applicants for lands selected under the. soldiers’ additional homestead - 
law are not entitled toa hearing under the Administrative Procedure 


Act where the right ofthe applicant to select an additional entry is 


recognized and the sole issue is. whether the lands selected can be 
- properly classified as suitable for selection under the law_.-__- 


HEARINGS EXAMINERS 


Page 


395 


895. 


4A decision declaring a Doining claim null and void will be affirmed - 
where: the. decision is based on substantial evidence submitted ata: 


hearing held in accordance.with the provisions of the Administrative 
‘Procedure Act and. presided-.at by an examiner qualified under the 
act, and there was no error in the conduct. of the proceeding or.in the 
decision invalidating the (Claim~-_---- 4-222 eens 
ALASKA — : 7 
INDIAN AND NATIVE AFFAIRS 


> 1. No payment is required. of native occupants of Alaska native villages, ; 


. either by way. of purchase money. or fees, upon conveyances to them 
by trustee of native village lands patented to trustee pursuant to. 


17 


212 


2. Native eiilave lands patentad ts trustee naar 16 section 3 of ‘the: ae 


act of May 25; 1926:(48 U.S.C:, sec. 855 (e).), cannot i ie of by f 


competitive bidding =. 222 be sual tes Se Ne 
NAVIGABLE WATERS NEE ITER ce OSES ET NS BRE NO 


3. Lands: consisting of tidelands along ‘the ‘Alaska coast. ‘or of beds ‘and 
bottoms of havigable rivers or lakes in ‘Alaska are not subject to 


leasing: under the Mineral, ‘Leasing cio amerue caer 


OIL AND GAS LEASES. . 2 : 
A, Where there is an approved corner - Of the ‘public, lend survey. “within 


212 


152 


two miles, an offer for a. noncompetitive, dJease.of unsurveyed.lands.:. °: 


in Alaska. which. is not connected to that ‘corner. ‘is. defective and 
earns the offeror no DEON by ace een te haha ea 
5. Lands consisting of tidelands along the Alaska coast or of beds and 
bottoms of navigable rivers or lakes in Alaska -are not bahneas to 
leasing under the Mineral Leasing Act... 


148 


~ 152 


6. Upon the:admission of Alaska into the Union, the authority: panied oh 


-to the Secretary of the Interior by: ‘the act of July. 3, 1958,. to: Leaee 
—- -.. lands beneath nontidal navigable: waters terminated 2-2-2222 
“- % Section 6 of the act of J uly 3, 1958, gave a preference right to an: oil 


and gas lease. to lands beneath. nontidal navigable. waters only to . 
those whose leases. (or offers.or applications) includéd public: jands ; 
otherwise available for leasing adjacent to such lands—___._-_-__ te tke 


152 


. 8. Oil and gas lease offers for unsurveyed - unnamed islands. in ‘Alaaka bs 


are properly. rejected where the description in the offers states only. 
that the islands are located between named - “unsurveyed islands, 


feed eee 
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named bodies of: water, ‘and the: Shoreline,:such a description eae 


too indefinite to identify the islands includéd in:-the offer; and oil 
-and gas lease offers for portions. of unsurveyed::named: islands: in 


‘Page 


Alaska are properly. rejected where the portion of the island desired. :;. - 


is described only by. quantity. of. land and. by stating: the direction _ 
“B70... 


of the land applied. for. from one outside boundary__..-:- eee Fane, 


9. Under the. amendment to, section 22 of the Mineral. Leasing ‘Act by the : 
act of July. 3, 1958, payment of the. first. year’s rental at. the rate of 


50 cents per. acre is properly required with respect to offers for oil 
and gas leases. on | lands in Alaska filed on: or after May 3, 1958___ 


: TIDELANDS 


"s 377 


10. Lands consisting of tidelands along ‘the Alasiea ‘coast, or of beds ONE 


and bottoms of: navigable rivers or lakes in Alaska. are “not subject. as Tae 
. 152 


to leasing under the Mineral Leone Act__.--------_-___-- 
TOWNSITES 7 , 
11. Reference to. icowenciies provisions fees 9887 Rev. ‘Stat. and act of. 


to trustee pursuant to section 3 of the act of May 25, 1926 (48 U.S.C.,; 


sec. 355(c)), is pro forma and not intended to apply purchase money ; : 
or fee requirements to subsequent conveyances by 1 adieu ara : 


cee 


. APPLICATIONS. AND ENTRIES 
_ GENERALLY - : 


i. Where successive applications for dedert land entry'¢ on ithe same lind 


are filed*and an. entry is allowed on the first: ‘application ‘but is sub- 


_ Sequently canceled because the entryman was not entitled to make. 
the entry, it is erroneous to reject the second application for entry.on: 


the ground that the second applicant lost his rights under his. appli- 


cation upon the. allowance of the first application ; he loses such ; 


rights only if the allowance ot the entry on” the first application 
Wie: (EODER 2 2 ee 
“204A drawing is properly set aside ‘where it included simultaneously filed 


offers for: oil and gas. leases some of which were and some ui which 7 


were ‘not in conflict i in whole or in Durie 2 ee Be ees 
8A request for reinstatement of an offer for an oil and gas lease ‘which 
. the offeror has withdrawn constitutes a new filing which must com- 

_ ply with the requirements of the regulations, ineluding the payment 


of a filing fee, to earn the offeror a cemceea ag eee eee ee 


FILING 


March 3, 1891, 26 Stat. 1095) in patent conveying. native village lands: 


232 


2750 


278 


232 — 


4. The regulation which provides that a ancamene required 0 be fied ee 


within a stated period, the last day. of which falls‘on a nonbusiness. . 
day, is timely filed if it is filed on the next business day the office is © 


open.to the public, permits additional: time for filing an: application 


for extension of a noncompetitive oil and gas-lease when: the expira-- 
tion ofthe primary:term of the leasé‘falls on ‘a nonbusiness:day, but ~ 
during:that additional time, the: land :formerly :covered: by ‘the:lease . 
' is not segregated solely: because.an application for.extension may. be: 


2 filed ;:if an application for: extension is not timely: filed, the. land is 


A INDEX=DIGEST. . 


APPLICATIONS AND ENTRIES—Continued 
_, PILING—Continued é areas 
available for:new. offers on the first day foliewiae the: expiration date 


of .the :primary.. term of the lease even though ‘the expiration date 
‘fell-on a noabusiness day..-------#- 222-42 


PRIORITY 


er A ‘regulation providing that, to determine the order in which simul- 
taneously filed applications will ‘be processed, all such applications : 
which conflict in whole or in part will be ‘included. ina ar awing does’ 
‘not authorize a drawing of simultaneously filed | oil and gas lease 
offers, some of which ‘are and some of which are not in ‘conflict in 


~ . whole or ir part as to the lands described in the applications. ; 


BUREAU OF RECLAMATION... 
CONSTRUCTION © 
ad. The Bureau of Reclamation is not precluded by. the Keating. ‘Amend- 


“Page 


288 


278 


ment provision in its annual appropriation acts from using available 7 


funds to initiate construction of electric transmission lines in Iowa 


as long as the area involved i is not covered elt an ‘Sdesuate whesnne: a 


service ‘contract.-~----__- panera : = Sins oe ho eS ea Sane oa e eere 
COLOR OR ‘CLAIM OF TITLE os ae 7 
Me, APPLICATIONS Se . . 
‘J. A class 2 application to acidive: a patent to public land under the 


(226 


Color of Title Act is properly rejected where-the application shows’. - ~~ 
_on its face that the title under which the claim is filed did not com-: » 


mence. until after January I, 4901, and that:the:state and local taxes _: 


on. the land ,were not paid: continuously up-to the date of the appli- 

cation seCbei sess sot os ee ae eT ee 
CONTESTS: AND PROTESTS : 

(See also Rules of Practice. ) 


1. One who does not pid at a lease offering can, as a . protestant, call, to 
the Department’s attention any irregularities in the handling | of the 


offering © PR sete Mee pret nleo nA nnn nore ec os 


2. AD protest which alleges. that mining claims have been located upon 
land which has been surveyed. at the request of a settler,. does not, 


33 


without. further proceedings, amount. toa pending protest or contest fe os 


within the meaning. of, the proviso, to section . of the act. of March . 


: CONTRACTS 
(See also Rules of Pracites. ) 
GENERALLY | ;..; : : : i : 
1. A:decision: declavine 1 a high t bid ‘at a oonespnaee: an See ales ana static 
that a:lease will be-offered.to the high bidder but not: until the lands 
are surveyed does not constitute .an acceptance. of the bid-2- 2224-4 
>" 2. Where :a phosphate:-lease.sale:is held: witha minimum. expenditure 
requirement. as a.condition ‘of: the:sale:and a -bid is offered: on. that 
basis .and the manager. purports .to..accept :the..bid. free from ‘the 
minimum: expenditure requirement, the: purported acceptance: is not 
an ‘acceptance: but: a.counter: offer. which: does, not. result; in: a: cons 


tract wenn nnn nnn en nn oe nn nnn nnn nnn 


348 
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CONTRACTS—Continued 
 -GENERALLY—Continued af ‘page 


“3, In view of: the need for: eniteenlied in matters involving: the construc- 
tion and application of Government contracts,. such matters” ‘are 
under the exclusive control of Federal law as fashioned-by: Congress: . 
and the. Federal COUT ES 3 cw oe hg ae Shia ees 156 


ACTS OF GOVERNMENT | 


4 When the Government was required to inspect and accept the’ work of 
a@ contractor. which was required to prepare and furnish aerial 
photographs and topographic ‘maps, and the contractor ‘contended ~ 

/ that the inspection . was ‘unreasonably delayed by ‘the Government, 
it had to establish not only that such delay was unreasonable in the 

~ circumstances of ‘the ‘ease—which cannot be established merely. by 
allegations in a brief—but also that, but for the duration of the Gov- 
‘ernment’s delay, it would have required less time to make the cor- 
rections. ~The recognition by the Government of its own responsi- 

_ bility for part ofthe delays by not imposing liquidated damages for- 
periods required for inspection and transmission of material does not 
prevent the apportionment of the remainder of the delays to the con- 
tractor.” The contract, by providing expressly for excusable causes 
of ‘delay, including “acts of the ‘Government,” inferentially provided : 
for the appor tionment: of delays___—___---_-_-~-_-+_-------~----- | 246 

ADDITIONAL ‘COMPENSATION x 


_ 5. A claim for additional compensation made by a funneling Sonipacion: 
who expected that a tunnel would. be drilled. entirely through ande- 
site rock but, who found: that, except for short distances near. the 

portals, the tunnel had to be. drilled through voleanic tuff breccia, 
may not be. allowed under the “changed conditions” clause. of the 
' standard form of. Government. construction contract when the. evi- 
dence shows that the tunnel was. drilled through a voleanic. mountain 
area of. rapidly changing formations, the geologic data:set out, in the 
contract. drawings. was. insufficient .to refiect the subsurface geology 
of the central reaches: of the tunnel, the Government in. the specifi- 
cations explicitly and: emphatically disclaimed knowledge . of sub- : 
surface: conditions. in those: reaches,. and the surface geology was ; 
likewise. insufficient. to justify.a conclusion that the tunnel would, be 
driven through andesite rock for its entire, length, and provision was 
also made in the specifications for contingencies that indicated that 
difficulties might: be encouutered in the excavation. -In view of all 
these circumstances, the fact that the tunnel had. to. be. more fully 
supported than the Gover nment expected is not significant, especially 
since it.appears. that the amount. of., supports. represented a compro- 
mise between the Government's engineers and. the State. safety in- 
. spectors in order. to prevent the work from being shut down, ‘Since 
_ the tuff. breccia encounter ed .by the contractor was not. -absolutely 
7 continuous ; there were variations in the structure and other quali- 
é ties of. the. material, and the record ‘fails to, show that the amount 
of tuff, breccia exceeded. the amount that could reasonably have been 
= anticipated, there. must also be. rejected the contractor’ Ss contention 
“4 that it could, not reasonably. have expected to encounter a contin- 
uous stretch of almost 8,000 feet of tuff or tuff breccia. in. variable 


6 | : a eee _INDEX-DIGEST 


CONTRACTS—Continued 
_ ADDITIONAL COMPENSATION—Continued ponds gtehln EES ULI ee 
voleanic material ina tunnel which: was approximately 3,600 ae . 
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6. A-claim for additional. compensation made by a pannalng contractor; a 
who encountered voleanic tuff breccia rather than andesite rock 
which it expected, must: be rejected, even if it be assumed that the 
tuff breccia material constituted a “changed condition” within the » 
meaning of that clause i in the standard form of. Government coustruc- 

_. tion contract, when. the contractor is unable to prove: that. such 

- material actually. ycreased the ‘difficulties, of” excavation and its | 
costs. ‘Such a conclusion must. be reached when the record shows 
that normally tuff breccia is.as easy to work in as.andesite rock, and 
that the ‘contractor’ 's. difficulties may have been largely due. to. its. 

lack of experienced employees with the requisite know-how for . 
dealing with the problems. encountered and its employment of -ex- 
perimental methods and equipment which may have eames the 
WOPK so. eee a eke oh eee ee oe Se et 35 

“ A motion for reconsideration of a claim ofa roadway contractor: based : 
on the allegation that the Government by deleting a select borrow 
surface course, which the contr actor had planned to use to correct 

deficiencies in the subgrade and by failing to.supply. suitable topping 
: material. for finishing the subgrade both prior and subsequent to the 
- deletion, had increased the contractor’s costs in ‘finishing the sub- — 
grade must be ‘denied when it appears that (a) the contractor has 
not borne the burden of proving that it made every reasonable effort 
to conserve suitable topping material from excavation and borrow, 
as required by the’ specifications, and that the Government failed to . 
_ designate borrow pits from which suitable’ topping tmaterial could - 
- be obtained ; (2) the initial grading by the contractor had been very 
rough ; (8) ‘the gravamen ‘of the contractor’s complaint ‘was really 
that too much of the borrow material had to be windrowed rather © 
than that it was. unsuitable ; (4) the contractor’s alleged plan. to 
make good the deficiencies of the subgrade with select borrow was an 
afterthought and the alleged plan would in any event have been 
inconsistent with the requirements of the specifications relative to 
the laying down. of the subgrade, and might have involved greater 
expense than. the use of ordinary borrow : and; finally, (5) the con- 
tractor. failed to give timely notice of and protest: against the Alleged 
denial of suitable topping material. __ poe ok eats NL 72 

8. Bridge construction ‘contractors who in pouring conerete for the 
decks’ of two bridges constructed by them were required to do so in 
a particular sequence or manner, which necessitated the installation 
of construction joints not ‘contemplated by the specifications, were 
directed. to perform extra work, and hence are entitled to additional 
compensation and extensions of time for the performance | of 
the work ___2W— IDS oe a a FN oe Stas ah a 97 

- 9, Bridge construction contractors, who were ‘instructed to cut and recess 
a few metal stirrups used to’ hold the reinforcing steel in place while 
the concrete for the bridges was being poured, were not directed to 
perform extra work, since the work was so inconsequential that it 
did not thaterially affect the whole operation of getting | the concrete _ 
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10. When it is apparént from: the whole record that in fais their aodeat 
the contractors are not: only ‘requesting extensions of time’ but. also 
additional compensation for’ extra work, and that the contracting 
officer: intended’ to deny such: additional compensation, the Board ~ 
will direct the contracting officer to determine the amount of such 
- additional compensation, notwithstanding the defects of: the Sora 
_- elaims -of the: contractors pee 97 
1. A contractor, who, in excavating fora septic ‘tank and seepage pits; 
which were:to be parts of. a: sewage disposal system fora school in‘a 
town in Alaska,’ encountered a water-table that fluctuated season- 
ally, ‘aS well’ silt-of a fluid consistency, although such conditions 
were contrary to indications in the plans, with. the result that: the 
Government engineers. to avoid health hazards had to redesign the . 
sewage disposal system ‘entirely, may be’ said to have. encountered 
unanticipated conditions: which: were “changed conditions”. within 
the meaning of the applicable’contract provision, notwithstanding 
that the specifications included:.also a general caveatory provision. 
with respect to soil conditions. -The acceptance by the. contractor 
of the change orders, which. provided for the-redesign of the sewage 
disposal system, did not bar it from’ requesting an‘ equitable-adjust- ~.« 
: ment: of its. increased: costs prior to the redesign of the system__.2. - 123. 
12. A claim for additional compensation by a contractor under the first : 
_ eategory of the “changed conditions” clause of the contract, relating 
. to divergent conditions, as distinguished from the second category‘of - 
“changed conditions,” relating to unanticipated conditions, on the 
ground that it encountered large quantities of hard material which; 
in view of the logs of subsurface exploration made available to it 
in the drawings, it could not reasonably have expected must be denied 
when the logs of exploration were outside the area to be excavated, © 
and did not generally penetrate to.grade, and in any event indicated 
‘that large quantities of hard material weré present;'and the presence 
of such hard’material could have been. ascertained by a more ade-. 
quate site investigation. Whether or not logs of exploration can be 
regarded as unqualified represetitations: must depend on the circum- 
stances of each individual case. :. When a: contract charges a con- 
tractor with the duty: ‘of ‘investigating the. site of the work, it must. 
make such‘an investigation; whether or not it is asserting’ a changed 
condition in. the first or the second - category, unless. indeed, the — 
claim is based ‘on a representation of such a nature that a site in- ~~ 
vestigation would be completely pointless. However, the standard 
Of adequacy in conducting a site investigation may well be less .- 
rigorous in first. than an second category cases_2-__i.-____.---~~.. 179 | 
18. When the provisions: of ‘the..specifications of a contract. ‘require the 
contractor to store inflow’ into’ a reservoir to a certain elevation and 
to provide temporary. control works. which shouldbe capable of» 
_ releasing water up to 250 cubic feet per second in the.event perma- 
nent outlet works are-not completed: by a certain date, such works 
must ‘be capable of passing 250 cubie feet per second during. the. 
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whole irrigation season and. not merely when ies works’ were first 


constructed and water was released through them, since the need for 


water during the irrigation. season is a continuing one. However, 
the contractor is entitled to.an equitable adjustment if its costs were 
increased by. failure of the:Government to require a larger opening 


' in the intake structure at the time when it was being built_.--._. 
14. When the Government in order to provide a.maximum amount of 


water for irrigation purposes required the contractor to provide for 
storage of water in a reservoir, above the maximum height desig- 
nated in the contract, either by: increasing the height of a temporary 


cofferdam previously constructed by the.¢ontractor or. by increasing | 


the height of the upstream edge ‘of the partially completed embank- 


ment of the permanent dam, such requirement. went beyond the pro- 
vision of the specifications imposing on the contractor the. obliga- 
tion to take certain protective and control measures to divert and: 


care for the stream during construction and .therefore constituted a 


change, entitling the contractor to an equitable adjustment. How- 


ever, Government instructions to avert: the threat of flood damage 


or to discharge other contractual obligations, apart from the change 


in storage requirements, did not constitute a change, entitling the 
contractor.to an equitable adjustment__.. -__--_s ee 


Ae A railroad construction contractor who was to rehabilitate mileage. 


of The Alaska Railroad and, in so doing, was required by the terms 
of the specifications to effect ‘two separate track. lifts totaling six 
inches with new crushed. ballast from a pit located at Spencer, 


Alaska, did not satisfy the requirement for one of these lifts. when in | 


the course of replacing and respacing:-the ties it gave the track an 
initial or out-of-face lift, and tamped the old ballast to achieve a 


- sound road bed for the replaced and respaced ties, even though. when 


the track was lowered back to. the road: bed it may: have been higher 


- than before the commencement ofthe. operations. .As the. out-of- 


face lift was either work that, necessarily had. to. be: performed to 
carry out. the purposes of: the contract, or was performed for the 
convenience of the contractor, it cannot qualify as extra work en- 
titling the contractor to additional compensation: There was-also 
nothing in the correspondence and negotiations. relating to the ap- 
proval by the contracting. officer of the contractor's progress sched- 
ule which could be. said to: have effected a practical: interpretation 
of the. requirements of the specifications with respect to the track 
lifting. operations. inconsistent with their-literal terms_.__. 22 


16, Interest is not.allowable as‘a part of an equitable adjustment under 


a- standard form. Government. contract. ~--_- 7s. 


a The amount of the equitable adjustment to be made on-account of. 


a “change”’ or a “changed condition” may. be determined: on the basis 


of a fair-and reasonable approximation of costs; ‘arrived at by a 


studied consideration .of the record. as a whole. -Cost: tabulations 
made by. either. party, even: though there,is oral testimony as to 
their. correctness, do not afford a satisfactory basis:for: an equitable 
adjustment if major discrepancies exist between:-such tabulations 
and the cost-records from. which they:are: represented as having been 
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_ derived, or if.other: facts: or: circumstances reveal; the: existence of 
major.errors.in theme. 221 22222. eee . 834 
' 18. A contractor. who: experienced large overruns in estimated scheddie 
quantities in conipacting embankments under. 2 contract containing 
an “approximate quantities”: provision is not entitled .to:. additional 
compensation under the ‘changed conditions” clause of the contract 
merely because of such overruns, notwithstanding that a mathemati- 
cal-error was made; by the: Government in estimating the schedule 
quantities, nor because it: had. to: perform the additional work of:com- 

* pacting the embankments:during: the dry summer: months: when the 
amount-of moisture in the ground was less than in the winter:or the 
‘spring. -:‘The. contractor is also not. entitled:.to an equitable adjust- . 
ment under. the. “changes”: clause, although errors. in topography, 

- resulting from: the use. by the Government: of an inaccurate topo- >: 
graphical:map, increased: the: quantities of the compacted. embank- 
ments, since the nature of the work to:be done.was in no wise altered. 
However,, to the extent. that the overrun. in: quantities of compacted 
embankment was: attributable to the errors in. topography,..the con- 
tractor may be entitled to: an. equitable adjustment .under.: the 

~ “changed conditions” clause, in that the true topography ’could: be 
regarded as a “latent” physical condition: at the site differing .ma-. <.° 
eee from the. andlcated pee ee Sereersts Baal AG i as uh cee 2 Si 854 
APPEALS | Ae as eS Pn es haa eet Sea a Eee 
19. A request’ of a ‘roadway’ contractor for reconsideration: of a borrow 
claim, whith i is based on the contention that the Board could ot give 
Gadses of ite 1 US. standard form of ‘construction ‘contract that lim: 
ited the’ applicability of these clauses because’ deviations: were pro- 
hibited’ by the’ regulations relative to public contracts, must be denied. 
Such’ regulations’ ‘are simply ‘for the protection ‘of the Government 
against its own. officers, and hence may not be enforced against ‘the 
Government by a contractor seeking ‘to avoid the obligation of its 
contract, Moreover, although the courts have declared the standard 
“changes” and- “changed conditions” clauses to be paramount as 
‘against cavéatory or exculpatory provisions in the specifications of a 

_ general nature, this is not equivalent toa prohibition upon’ ‘deliberate 
deviations. ‘The standard provisions are paramount ‘as against in: 
consistent ‘specifications only in cases in which there is no: other aid: 

_ to interpretation than the provisions of the standard form itself___ 1 
20. A motion for: reconsideration’ ‘of a claim of a roadway ‘contractor i 
based’ on ‘the allegation that the Government by deleting a select ce 
borrow surface course, which the contractor had planned ‘to’ use to 
correct deficiencies i in the subgrade, and by failing to supply suitable 
topping’ material for finishing the’ subgrade both. prior and subse- 
quent tothe deletion, had increased the contractor’s costs in finishing 
the Subgrade must be’ ‘denied when it appears that (1) the contractor 
has not borne the burden of proving that it made every reasonable 
effort ‘es conserve suitable: ‘topping material from excavation and 
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borrow;: ag required: by: the specifications; and. that: the: Covenant 
failed to designate borrow.pits from-which suitable topping material : 
could:be- obtained 3 (2). the initial grading: py the contractor ‘had ‘been: .! - 
very: rough; (3) ‘the gravamen:.of the :contractor’s complaint: was. - 
really that: too-much ofthe borrow material: had to be windrowed 
rather than that it was unsuitable: (4). the contractor’s alleged plan 
to make‘ good: the deficiencies of the subgrade with: Select:borrow was: 
an afterthought: and the alleged: plan -would in: any: event: have -béen. 
inconsistent’ with: the- requirements. of: the specifications: relative: to 
the laying: down ‘of the: subgrade,. and might: have ‘involved. greater 
expense than the useof ordinary borrow; and,. finally, (5) ‘the-cons : 
tractor failed to: give timely notice of and protest: aaa the cee 
denial of suitable topping: materiak 7S. te ee ie eee a 64 
21. When itis: apparent fromthe whole record: that in taking fuele ‘ap- 
peal the contractors ‘are not only requesting extensions of: time but. - 
also’ additional compensation for. extra work, and:that.the contraet= 
ing officer intended to deny such additional-compensation,. the Board 
* will direct ‘the: contracting: officer to determine the: amount: of ‘such : 
additional compensation, HOLWIRDALEHOTIE: the. > defects: ee the fase : ; 
_ elaims-of the contractors 2220) bh . 8 
22. Although ‘the: “disputes”. clause of the: U. s. standard FS) oF: eon: oe 
7S gtruction-contract provides. 'that in’. eonnection: ‘with an’ appeal the 
_ contractor shall be afforded an opportunity to offer evidence in sup--... 
port of its, appeal, and. the regulations governing. procedure before we 
the. Board. provide for. a..hearing if the. appeal involves. disputed. co 
issues of. fact, they, contemplate, that a. hearing. for. the purpose of 





dered i ‘issues of fact that. are genuine. and material. Hence, a request 
for a hearing made by. a contractor engaged i in constructing an. access 
road. toa Bonneville transmission line who. pleads no excusable cause 
of delay but attacks the: validity. and effect, of the. liquidated damages 
provision: itself need not be granted, and the. appeal may be decided. 
on the written record. me particular, no genuine: and material issue 
of. fact i is: raised by the allegation: that unnamed, Bonneville inspectors 
assur ed the, contractor that, there was no urgent . need. for the ac- 
cess road, since. such assurances would be unauthorized even if made, 
and thence. could ‘not form the basis. for a. waiver: of, the liquidated , 
damages. provision. . The, fact. that. the liquidated. damages: imposed 
on the contractor, exceeded. the amount. of the consideration. for. the. 
performance. of the. work is. in, itself immaterial____---_--. eiveatnareeme J 142: 
23... contracting officer's findings. that the, drawings. submitted. ‘to . = 
; bidders and, incorporated in .the. executed. contract contained. data 
from, which in. about. 2 hours’ time a. qualified person. could. prepare 
an 1 estimate of quantity whic would have; revealed that the. material 


moved, deals with. technical engineering questions. which | are. essen- 
- tially. questions. of fact under the. “disputes”. clause of the. standard 
form of Government. construction. contract. - Hence, an appeal. from, 
such’ findings must be taken within 30 days from receipt of. the woe 
findings ee a a et ene hee Pa en Ses 156 . 
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“DA. When the: 30th- or last day.on. which: an : appeal | may: ae juin ree 

. findings of. fact: under; the “disputes”: -clause falls:on.a, State holiday... - 

~ not. declared by .the -Congress:to: be. a legal public holiday; the: time set 
for taking the.appeal.is not.extended to: the next. business, dayennnck, 156 

25, Upon an appeal from.a; Gecision of a. contracting. officer under: a-con- 
‘tract forthe sale.of:scrap iron. and.steel by Fhe Alaska Railroad;:'the 

Board of Contract. Appeals has. jurisdiction to. determine :the respec- 
tive obligations, ofthe Government.and the: purchaser, and: hence may 
construe the terms governing the shipment of the purchased property. _ 
in order: to,; decide what. its destination; was.and. at:what:point the. . ; 

_. Yailroad..could apply: its tariffs to. the: shipment. 2224-222 te es . 298 
26. Under: the. rules: governing procedure: before the Board ‘of: Contract — 
Appeals a request :-for reconsideration that: is mailed within; the 

“period allowed for:the filing of. such requests, but that is not delivered a 

until after the.end of.that period, is: not timely--222..0--------. 313 
27, A request for reconsideration will be denied ;where it concedes the. 
existence: ofa fact-that. would preclude allowance. of the’ claim for 

. which: reconsideration. is. BOUgHE ie ein ee 813... 

28.. Where: the contracting: officer fully informs..a contractor of the right’. — 

- of appeal and - _of the: “necessary: procedural: steps :to. be® taken, and 
appellant. remains inactive and: silent. and does. not perfect: appeal; the — ; 
appeal: will be dismissed for lack.'of : proseciitions 0 el eek, 288 . 

29. ‘The Board jacks, Jurisdiction: in: absence: of a sepia aaa ae _ 

the contract- a we gate ee oe 
BIDS | fe gigs 

Generally © 








80, Under a contract providing for. the installation’ and leasing ‘by. ‘the 
: contractor ‘of an FM: radio communications system, in: the Gréat. 
Smoky Mountains N ational Park, the ‘eoritt actor. is entitled to tental : 
payments on a ‘{2:month. basis for the. operation. of. three ‘Tepeater. 
Stations incorporated. by it. in. the bid: schedule,. ‘notwithstanding sot 
the ‘fact that the Tepeater ‘stations: were subsumed ‘under, 2. general ee 
provision - of. ‘the schedule | calling ‘for. ‘operation. of the relevant se 
control points on. a 5-month. basis, when’ it appears. that. (ay the oe 
specifications coiitemplated, that baadere could modify, the. hid sched- ’ ‘i 





‘operation Of the repeater stations all 12 months. of the year ; and (8) 
this was made clear by. a. ‘technical Dropeeel accompanying, the’ ‘bid, ee 







the contracting officer as s part 0 of the contr dict. 
CHANGED CONDITIONS. eres rs ee eee a 
31. A. claim. for. additional, eopibensi Hon, masite: by a,  aenelinty, eonneieion, fies 
who expected that, a tunnel would be drilled entirely. through andesite 
rock: put who. found that, except for short. distances. near the: ‘portals,. 
the. tunnel had. tobe drilled, through volcanic. tuff breecia, may not be 
allowed, under the.‘ichanged conditions” clause of the standard form : ne 
, of. ‘Government ; construction. contract: when. the: evidence.shows that ~ 
_. the tunnet-was drilled. through. a. volcanic. mountain: ‘area of:rapidly 
, ‘changing formations, the geologic data set out in the: contract draw- : 
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ings was. insufficient to. reflect the subsurface geology of the central ~ 


reaches of. the tunnel, the Government inthe specifications explicitly 
and: emphatically ‘disclaimed knowledge of subsurface ‘conditions 
in.those reaches, ‘and the surface : ‘peology was: likewise insufficient 


_ to. justify: a conclusion that the :tunnel ‘would ‘be: driven’ through ~ 


andesite tock for its: entire length, and ‘provision: was also made 


in the specifications for contingencies that indicated that difficulties. 
might: be encountered in ‘the excavation. In view of all these cir- — 


cumstances, the fact that the.tunnel had to be more fully supported 


than the Government expected is not significant, especially since it 
appears that. the. amount ‘of supports represented a compromise _ 
between. the Governmeni’s engineers and the State safety inspec- - 


tors in order'to prevent the work from being shut down. Since the 


tuff breccia ‘encountered by the contractor was not absolutely -con- 


‘ . tinuous; there were Variations:in the structure and other qualities 
of the material; and-the record fails to show that the amount of - ~ 


‘tuff breccia exceeded the: amount that could reasonably have been 
anticipated, there must also be rejécted the contractor's contention. 
‘that it could not reasonably have expected-te encounter a continuows © ~ 


stretch .of:almost 3,000 feet of tuff or tuff breccia in variable volcanic 
material ‘in’ a tunnel which was approximately ‘3,600 feet long: =~ 


: 32. A claim. for additional compensation made by a tunnelling: contrac- 
tor, who encountered voleanic tuff breccia rather than andesite rock = 


which it expected,.must be rejected, even if-it be assumed that the 


tuff breccia material constituted a “changed condition” within the — 


meaning. of that clause in the standard form of. Government. .con- 


struction contract, when the contractor is unable to prove that such 


material actually increased the ‘difficulties of. excavation and | its 
costs. Such a conclusion. must be Teached when the record shows 
that normally tuft breccia. is as easy ‘to work in as andesite rock, 


and that the contractor’ s difficulties may. have been largely. due. ‘to its 
lack of experienced employees with the requisite know-how for deal- - 


ing with the problems. encountered and: its employment of experi- 


mental methods. ‘and equipment which may have impeded. the. work. 


33. A request. of a roadway contractor: for ‘reconsideration of .a borrow 


claim, which is based’ on “the contention that the Board eould not 
give effect ‘to deviations from the “changes” and. “changed condi- | 


tions”. clauses | of. the Uv. Ss. standard form of construction “eontract 


that limited . the applicability _ of these clauses because ‘deviations ; 
were prohibited by the regulations relative to public contracts, must 
_ be denied. Such regulations are simply for the protection of the 
_ Government against its own officers, and hence may’ not be enforced , 


35 


against the Government by a: Gontractor’seeking to avoid ‘the:obliga- °° 


tion’ of its contract: ‘ Moreover, although the courts have declared 


the standard “changes”. and: “changed conditions” clauses to ‘be: ‘para- 


- mount as against caveatory or: ‘éxculpatory provisions’ ‘in ‘the ‘speci- 


fications ofa. general nature, this is not equivalent: to-a ‘prohibition 
upon deliberate deviations.::- The standard provisions: are: paramount 


; as aes inconsistent epertieoH ins only 1 in cases in’ ileal ‘there: is 
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34. A contractor who, in.excavating for a septic: tank and seepage’ pits; 
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no other aid to interpretation than .the provisions: of the sender? 
form Mteelt oA ea ee ee ee ak ae ae 


which -were to:be. parts. ofa, sewage disposal.system for a school.in 
&. town in Alaska, encountered a-water table that fluctuated -season-. 


2 ally,. as. well: silt.of a fluid consistency, although such conditions 


were. contrary: to indications in the. plans, ;with the result that: the. 
Government engineers to avoid health: hazards-had to redesign the 
sewage. disposal system entirely; may be said: to have: encountered - 
unanticipated: conditions which ‘were. “changed conditions” ” within 


. the, meaning. of the applicable. contract provision,. notwithstanding 


that the. specifications: included. also a .general.caveatory provision 
with. respect to-soil conditions. The acceptance by the contractor of 


- the change orders, which provided for the redesign. of the sewage . 


disposal. system, did. not: bar it: from requesting: an equitable adjust- 
ment of its inereased costs prior to the redesign of the system... -— 


: 35. A claim: for additional compensation. by ‘a contractor under-the. first 


category, of the “changed conditions” clause of the contract, ‘relating 


“13 





oo Dege 


71. 


to divergent conditions, as distinguished from, the. ‘second category. _ q 


. of “changed conditions,” relating to unanticipated. conditions, on the 


ground that it: encountered. large quantities of hard material which, 


in view of the logs of subsurface exploration made available to it in 
the drawings, it could not reasonably have, expected ‘must be denied 


when the logs of. ‘exploration were ‘outside the area to be excavated, 


and did not generally penetrate to- grade, and in any event indicated . 


that large quantities of hard material were present, and the presence 


of such hard material could have been ascertained by @ more ade-. 


quate site investigation. "Whether or not logs. of exploration can be 


regarded as. unqualified representations must depend on the eircum- 
stances of ‘each individual ease. When a contract charges. a con- | 
tractor with the duty of investigating the site. of, the work, it must 


. make- such an. investigation, whether or not ‘it i is asserting a changed 


condition in the first or the second category, unless indeed, the claim 


is based ona representation of such a nature that a site investigation : 
would be completely pointless. However, ‘the standard of adequacy 
in conducting, a site investigation. may well be less rigorous in first 
than in second. category cases_____- een ine Aes ke 


; 36. Physical impediments to. the performance of the contract work caused 


3T. 


-by the. Government,: or by another one. of its contractors, do not con- . 
stitute “changes” | or “changed conditions” within the meaning of. 
standard form construction contracts where such ‘impediments do. 
not alter. in any way the quantum or characteristics of the ‘work. to. 


179 


be done .as defined’ by. the contract,. are. not contrary to. anything con- - ii 


tained i in its provisions, and were not in existence when the contract, 
was made or, if then in existence, were not conditions that were un- . 





‘usual as well as unknown to. the eontractor_, 





A ‘contractor who. ‘experienced’ large overruns iy eatiniated schedule. 
quantities in. compacting embankments ander a. contract containing 
an “approximate quantities” provision is not entitied to additional 


compensation. under the “changed conditions” clause of the’ contract 


316 _ 
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. merély: because: of such *overruns;: ‘notwithstanding that ‘a’ ‘mathe: . 


89, Bridg e. construction, contractors who © in” “pouring , coricrete for. the - 
decks of two bridg 8 constructed by them. were required to do’ so in ; 


CHANGES AND EXTRAS 2 
88. A request of a ‘doadway contractor for reconsideration of a ‘bortow 
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matical error was- made. -by..the-Government in estimating the’ sched- 


compacting the embarikmeénts ‘during’ the'dry summer ‘months ‘when 
the amount of moisture in the ground was less than’ in: the winter or 


_ the ‘spring. ‘The :contractor is: also ‘not ‘entitled. to/an equitable ‘ad’ 


justment under the “changes” clause, although ‘errors in’ ‘topography, 


page . 


ule: quantities, nor’ ‘because it‘had to ‘perform ‘the additional’ Work:of ~° 


resulting: from the’use ‘by: the’ Government ‘of ‘an: inaccurate: ‘topo-. 


graphical map, increased: the quantities of the compacted ‘embank- 
ments, since’ the nature’: ‘Of the work to be done: was in no wisé-al- . 


tered.: -However,. to: the’ ‘extent that the: overrun ‘in quantitiés of 
compacted’ embankment was attributable to: the errors in’ topogr aphy, 


the contractor maybe entitled to-an equitable ‘adjustment under the. 
“changed conditions” clause, in‘ that the true topography’ could be re- © 
” garded: asa: “latent”. physical: condition’ at the: site" ee ma- 


terially from the: indicated: SOpDETEE LY = 





claim, ‘which is pased on the ‘contention ‘that the Board could. “not 
give. effect, to. deviations ‘from the “changes” and “changed condi- 
tions” clauses of the U. Ss. standard form of construction contract, that 
limited the: applicability of: these clauses because. ‘deviations. were 
prohibited by the tegulations relative to public contracts, must be 
denied. Such regulations are simply for the ‘protection of the. Gov- 
ernment against’ its: own officers, and: hence may. not ‘be enforced 


against the Government by a contractor seeking to avoid the obliga- 


tion of its contract. “Moreover, although the courts have declared 
the standard “changes” and “changed. conditions” ” clauses to be 
paramount. as against cayeatory. or exculpatory. provisions in the 


specifications of | a general nature, this i is. not. equivalent toa prohibi- 
‘tion upon deliberate deviations. ‘The’ standard provisions are para- 
mount as against inconsistent. specifications only in cases in which 


there is no other aid to interpretation than. the provisions, of. the 
standard. form itself eee 





compensation ‘and extensions of time for the performance ot the 


Sedat Tete etn cientertbe  lererSaralaaiendasteeienenetreeire adenine Seren) 





40. Bridge construction contractors, who were ‘instructed to’ cut and. re- 


specifications 


. cess. a few. metal. stirrups. used to. hold the. reinforcing steel in. “place 
: while ‘the concrete ‘for the bridges was being poured, ‘were not ‘di- 


rected to perform extra ‘work, since: the work was SO inconsequential 
that it did not materially ‘affect the whole operation ‘of. getting the 
concrete true, even and ‘free from ‘Projections, ‘as ‘required. by. the 








354° 


wal 


of construction. jointy 3 hot contemplated by ‘the ‘specifications, were a 
directed to perform extra work, and hence are entitled to additional 


97 
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CONTRACTS—Continued 
: CHANGES AND ‘EXTRAS—Continued he atid acy ea OL AUER 8 Dage 
AL When: itis: apparent: from the: whole: ‘Scored iene An. piste their. ap- 
‘peal: the ‘contractors are:not: only: requesting. extensions of time: but 
-also: additional:compensation: for extra: work; and thatthe contract- 
ing: officer intended: to deny ‘such-additional compensation, the: Board, : 
- will: direct the:contracting officer: to:determine-the amount. of such 
additional compensation, notwithstanding the. defects :of. the. formal 
ee claims of. the Contractors... oie : OF 
42. Acceptance by: ‘a-contractor: of a: change order. whitah, stipulated that as 
* “the time:necessary for. the: completion of the work”. described in:the. . 
order is a certain number of days:and that:‘‘the contract time is.eX-.- 
tended: accordingly”: does: not.-bar. ‘the allowance. of a, further exten- 
sion on account-of time lost because of the inability. of the contractor 

to perform: portions of the original contract work. until the: Govern- 
ment had: removed, through: the issuance:of the order; an pacubanle 
cause of. delay: 222-2 pases eee ei ete bs se 117 

43. A contractor who,:in excavating for a septic tank and: seepage’ pits, . 
‘which: were to be parts of .a sewage disposal. system. for: a school 
in:a town in Alaska; encountereda water. table.that fluctuated sea- 
sonally, as well silt of .a*fluid consistency, although such-conditions 

- -were-contrary ‘to: indications. in: the plans, with. the result-that: the 
Government engineers -to'avoid health hazards.had: to redesign the 
sewage disposal ‘system : entirely,: may: be .said to have: encountered 

- unanticipated. ‘conditions which were “changed conditions” within 
the meaning of the applicable contract provision: notwithstanding . 

. that the specifications included. also a general’ caveatory provision 

_-with respect to. soil.conditions. .The acceptance by the contractor of . 
the change orders, which provided for‘the redesign of the sewage dis: ~ 

' posal system,:did-not- bar it, from ‘requesting: an equitable -adjust- : 
ment.of: its: increased costs: prior to: the redesign of the system-.i-+. 123 

44, When. the provisions ofthe’ specifications'.of a contract. require the — 
contractor to store inflow: into a reservoir-to.a certain:elevation and © 
to: provide temporary control works which.should be. capable. of. re- 

’ leasing water up to 250 cubic feet per second in the event-permanent — . 
outlet. works.are not. completed by a-certain date, such works must be ~ 
capable of passing 250 cubic feet per second during the whole.irriga- - 
tion season: and not.merely when.the works. were first:constructed 

- and: water was-released through them, since. the need. for..water 
during the irrigation season:is a continuing one. . However, the.con- 

tractor: is entitled to :an’ equitable adjustment if its costs .were.in- 
creased ‘by -failure of. the Government. to require a:larger opening: =: 
in,the intake:structure.at the time when it: was being built_..--_... 179 

45. When. the.Government in-order.to provide'a maximum.,amount:of — 
water. for irrigation. purposes required the contractor to.previde for 
storage. of .water.in' a reservoir above. the: maximum :height desig- 
nated in-the contract, either by increasing the height:of a temporary. . 
cofferdam previously constructed. by the:contractor; or--by increasing — 
the. height of the upstream. edge:of the partially. completed embank- 
ment of the. permanent ‘dam, such: requirement went beyond the 
provision of the-specifications imposing on the. contractor,-the.,obli- 
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- INDEX-DIGEST 


CONTRACTS—Continued 


® ‘A railroad. construction’ contractor who was to rehabilitate. mileage. 


CHANGES AND EXTRAS—Continued 


gation to take certain protective and control: measures to divert and 


* care for the stream during construction and therefore constituted a’ 


change, entitling the contractor to an equitable adjustment. .How- 


ever, Government instructions to avert-the threat of-flood damage — 


or to discharge other-contractual obligations; apart from the change 
in storage requirements, did. not constitute a secures ee the 
contractor to an.equitable adjustment 2222 


of The Alaska Railroad and, in so doing, was:required by the terms of 
the specifications ‘to effect two separate track lifts totaling six inches 
with new: crushed ballast from-a pit located at Spencer, Alaska, did 
not satisfy the requirement for one of these lifts when. in the course 
of replacing and respacing the ties it gave ‘the track an initial or 
out-of-face lift; and tamped the old ballast to achieve a sound road 


bed for the replaced and respaced ties, even though when the track . 


Page 


179 


was. lowered back to the road bed it may have been higher'than: be. - 


_ fore the commencement of the operations... As the out-of-face lift 


was either work that necessarily had to be performed to carry out 


_ the purposes of the contract, or was performed for the convenience 
_ of the contractor, it cannot qualify as extra work entitling the con- 


tractor to additional compensation. 'There was also nothing in the 
correspondence ‘and negotiations relating to the. approval by the 


‘eontracting officer of the contractor’s progress schedule which could — 


bé said to have effected’a practical interpretation of the require 
ments of the ‘specifications with respect ‘te the ‘recline opera- 


tions inconsistent with their literal terms__.u--~-_ ne 


47. Under a contract for the rehabilitation of The Alaska Railroad which 


provides for an equitable adjustment in case of overruns of. quan- ; 


tities of more than 25 percent, ‘the contractor is nevertheless not 
entitled to an eqtitable adjustment:in the unit price on account of 
such .an overrun in the quantity: of ballast loaded, hauled; and 
placed when the evidence fails to show, at the very least, that the 


. eontractor’s.actual costs for loading, hauling, and placing the ballast, 


together with a reasonable allowance for profit thereon, exceeded the 
bid price. -This cannot.be.said to -have been established merely by: 
testimony of the contractor’s chief officer that the bid would have 
been higher if he had known that the railroad would not supply 
ballast loading equipment, where there was nothing in the specifi- 


cations which required the railroad to supply such equipment. 2W 


- 48. Physical impediments to the performance of the contract work 


caused by the Government, or by another one of its contractors, do 


_ not constitute “changes” ‘or “changed: conditions” within the mean- 
' ing of. standard: form corstruction contracts where: such impedi- 


ments do not alter in any way the quantum or characteristics. of the 
work to be done‘as defined by the contract, are not contrary to any- 
thing contained ‘in its ‘provisions, and were not in existence when 
the ‘contract was: made:or, if then in existence, were not conditions 


that were unusual as well-as- unknown to the contractor... ii. 


49. A contractor who- experienced large overruns in estimated schedule 


223 


233. 


316 
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CONTRACTS—Continued , : aa a 
| “CHANGES AND EXTRAS—Continued SUS PERE! aaa 
ae quantities in compacting embankments inden: ‘a Contract contain-" 

ing an “approximate quantities” provision is not: entitled to addi- — 
tional compensation ‘under ‘the “changed conditions”: ‘clause. of the 
eontract: merely because of such: overruns, notwithstanding: that a 
mathematical error was made by: the Government in estimating the 
schedule quantities, nor because it had ‘to perform the additional 
work of. compacting ‘the embankments. during the dry summer 
months when the amount of moisture in the ground’ was less than 

in: the winter or the spring: The ‘eontractor is also not entitled to 

an equitable adjustment under the “changes” clause, although errors 

in topography, resulting from the use by the Government of an 
inaccurate topographical map, increased the quantities of the com- 
pacted embankments, since the nature of the: work: to be done was: 

in no wise altered. However, to the extent that the overrun in:quan- 
tities of compacted embankment was attributable. to the errors in 
topography, the contractor may be entitled to an equitable adjust- 
‘ment under the “changed conditions” clause, in that the true topog- 
raphy could be regarded as a “latent” physical condition at the site 
differing materially from, the indicated topography__-------_----- 354 


CONTRACTING OFFICER . 
50. A: contracting officer is entitlea ‘to. have ‘coubrackrs give him rea- 5 
sonable notice of readiness of the work for final inspection-—.---- 97 
DAMAGES = 
Generally — 


51. Interest is not allowable as: a aot of an- <aneleahia adjustment 
under ‘a standard form Government contract. oerae ae ee ale ne a ~ B15 


Liquidated Damages ; 


52. Although the “disputes” clause’ of the U.S. standard form of con- 
struction contract provides that in connection with an appeal the 
contractor shall be afforded an opportunity to offer evidence in sup- . 
port of its appeal, and the regulations governing procedure before 
the: Board ‘provide for a hearing if the appeal involves disputed 
issues of fact, they contemplate that a hearing for the purpose of 
taking . testimony shall be’ mandatory only when appellant has 
tendered issués. of fact that are genuine and material. Hence, a 
request for a hearing made by a contractor engaged in construct- 
ing an access road to Bonnevillé transmission line who pleads 

- no. excusable cause ‘of delay but attacks the validity and effect of the 

; liquidated ‘damages provision itself need not be granted, and the 
appeal may be decided on the written, record. In particular, no 
genuine ‘and material issue of fact is raised by the allegation that 
unnamed Bonneville inspectors assured the contractor that there 
‘Was no urgent need for. the access road, ‘since such assurances 
would be unauthorized even if made, and hence could not formthe . 
basis for a waiver of the liquidated ‘damages provision. ‘The fact. 
that the liquidated damages imposed on the contractor exceeded : 
the amount of the consideration for the performance of the work is 

in itself diimaterlal 223 a te eee ee 142 
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_. ,DAMAGES—Continued, 
Liquidated Damages—Continued 
53. 


54, 


A contractor. which. was required to, prepare: tana: furnish, aerial 
“photographs. and. topographic maps. for. an irrigation project within 
a specified time and. which under. the terms of the specifications 
was. subject to the’ imposition ‘of. liquidated damages for failure to 
make delivery ‘of such materials on. time . cannot be said ‘to: have 
effected timely. delivery when the materials delivered contained 
serious defects, requiring an. extended period for correction___..--_- 
When the. Government was, required . to inspect and accept the work 


of a contractor “which was. required to prepare and furnish. aerial 


photographs. and topographic. maps, and the contractor contended 
that the inspection was unreasonably delayed by the Government, 
it had. to. establish not. only that such delay was unreasonable in the 
circumstances of the case—which. cannot be established merely. by 
allegations ‘in a brief—but also, that, but for the duration of the 


; Government's delay, it would hare required less time to make the 


corrections. The recognition by the. Government of its own respon- 
sibility for part. of the delays. by not. imposing liquidated damages 
for periods required. for inspection. and. transmission of material 





' Page 


246 


does not prevent the apportionment of the remainder of the delays to . . 


the contractor. The contract, by providing expressly for excusable | 
causes of delay, including “acts of the Government,’ ” inferentially ; 
provided ‘for the apportionment of delays. TE hr ee ee 


DELAYS OF CONTRACTOR 


55, 


56, 


57, 


58. 


Bridge construction | contractors, who were required to paint: ‘the 


246 


steel work of the bridges ‘constructed by them.and who were delayed - 


in the completion of the work due to their inability: to identify the 
proper types of paint required by the specifications, are not entitled 


to an extension of time for performance when it appears that the _ 


paint types were sufficiently identifiable by reference to specifica- 
tions of the American Association. of State Highway Officials_ ae oa 
Bridge construction contractors’ who in pouring concrete for the 
decks of two bridges constructed by them were ‘required to do so 
ina particular sequence ‘or manner, which necessitated the installa- 
tion of construction joints not contemplated by ‘the specifications, 
‘were directed to perform extra. work, and hencé are entitled to 
additional compensation and extensions of time for the performance 
of the WOE octet tite eee intention hele ee eee oe, 
A contractor which was required ‘to prepare and. furnish aerial 
photographs and topogr aphic. maps for an. irrigation project. within 
a specified time. and which. under the terms of the specifications 
was subject. to the imposition of liquidated. damages for failure to 
make delivery of such materials on time cannot be said to have 
effected timely delivery. when the materials delivered contained 
serious defects requiring an extended period for. correction. __---__ 


When the Government was required to inspect and accept the work of 


a contractor which was required to prepare and ‘furnish. aerial 


photographs and topographic maps, and the contractor contended 
that: the inspection was “amreasonably delayed by. ‘the Government, 


it had to establish not only that such delay was unreasonable 1 ‘in 
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CONTRACTS—Continued 
DELAYS OF CONTRACTOR—Continued ae R 
the’ circumstances: of the’ casé—which: ‘eainot: be establishied ‘merely: AEE 
by ‘allegations in’ a® brief—but also that, but for ‘the duration’ of the 

Government's ‘delay, it: would ‘have ‘required less time to make the. 
corrections. : “The recognition by: the’ Government: of its own respon: 
sibility ‘for’ part of: ‘the delays ‘by’ ‘not imposing liquidated: ‘damages 
‘for ° periods required: for inspection : and trazstnission: of ‘material ~ 

-.’ does not prevent the’ apportionment of the remainder of the delays 
to the contractor: The contract, by providing expressly for excusable 
causes’ of ‘delay; including “acts of the Government, 7 ‘inferentially we 
provided for the apportionment 0 of f delays.——-—— See pater as. © 2a6 
DELAYS OF GOVERNMENT == SE a ee rs 

59. When. the Government was required to inspect and accept the work: 

; of a. contractor which. was. required. to prepare and furnish aerial 
photographs . and. topographic maps, and the contractor contended 

that the inspection was unreasonably: delayed by the’ Government, 
it ‘had to establish not only that such delay was unreasonable. i in the 

circumstances: ‘of the case—which cannot be established merely. by. 
allegations . in a. brief—but also ‘that, but. for. the duration of. the : 

, Governiment’s delay, it would have required less time to make ‘the ; 
corrections. _The recognition by the Government of its. own _Tespon- 

; sibility . for part: of the delays by not imposing liquidated damages 
for periods required for: inspection. and transmission of material 
does not prevent the apportionment of the remainder of the delays to- 

; the contractor. The contract, by providing expressly for excusable 
causes of delay, including “acts of the Government,’ v4 inferentially 
provided for the apportionment of aac aa EES 246 - 

DRAWINGS ... tay ‘ = BPoe eae” 

_ 60. A: claim:-for. additional eompendition — a cont raeten Tndée the first 
category. of the “changed. conditions” clause of the. contract; relating - 
to divergent conditions, as’ distinguished from the second category 
of “changed conditions,” relating to: unanticipated: conditions, on 
the ground that. it encountered :large quantities: of hard: material 
which, in view of. the logs. of subsurface exploration made available 
to it in: the drawings, it could not reasonably have expected, must’, 

- be: denied when the.logs of exploration. were outside the: area.to. 
be excavated; and. did not generally penetrate.to: grade, and in any 
event:.indicated that large quantities:of hard: material: were present, 
‘and the: presence of such hard material could have been ascertained 
by..a, more:adequate site investigation.:, Whether or. not. logs. of :ex- 

- “ploration can be: regarded as unqualified representations must:depend 
on the circumstances: of each individual case. ..When a ;contract: 
‘charges a contractor with the duty: of investigating ‘the: site of the 
work, it’ must. make: such. an: investigation, : whether: -or not.it is. — 
‘asserting a.changed condition in the ‘first or: the. second category, . 
unless indeed;:-the claim.:is. based: on: .a representation: . of -.such. a 
“nature - that ;a-.-site. investigation. -would:: be: completely ; pointless. - 
However; the standard: of adequacy .in. conducting: a: site investiga. - 
tion: may. well. be- ‘Jess. he aaere in first. than: in: ‘second: category. . 
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CONTRACTS—Continued * ies Sti Gs GMb: SEN On RAE, 
___, INTERPRETATION is Adee 
61. Acceptance by: a: contractor: of.a ehinee, pyase: which stipulated t that 
“the time: necessary. for the: completion. of the, work’ . described: in 
the order is a certain number. of.days and that “the contract time is 
extended accordingly”. does not. bar. the -allowance: of..a. further 
extension on. account: of. time lost because of ‘the inability . of the 
contractor to perform portions of the original. contract. work until 
the: Government had. removed, through the issuance. of the order, an ; 
excusable.cause of delay —.-------~---_-_------+.--- +--+ +--+ 117 
62. The provision: in.the standard-form construction Sauitace that. the. 
- contractor shall at his own expense “‘obtain all.licenses and. per- 
mits required for the prosecution of the work” does not impose .. 
upon a contractor, whose undertakings include installing sanitary. aa 
plumbing . on Government property and ‘connecting such plumbing : 
with a county sewer, the responsibility: for paying a charge assessed 
‘by the county for the use to be made of the sewer by the Govern- 
ment, nor ‘for solving the ‘impasse created by a ‘conflict between : the 
plumbing specifications of the contract and the county plumbing 
code. Refusal: by. the county to issue a permit for the connection 
save: upon condition that such charge be paid and that the ‘specifica- 
tions be altered to conform to such’ code constitutes. an ‘excusable 
_ eause of delay under the standard-form “delays-damages” clause 118 
68. When the. provisions of the Specifications of a contract require ‘the 
_ contractor to. store inflow into a reservoir to a certain elevation 
and to provide temporary control works which should be capable 
of releasing ‘water up to 250 cubic feet per second in the event 
permanent outlet works are ‘not’ completed’ by a certain date, such 
works must be capable’ of passing 250 cubic’ feet per second during 
the whole irrigation season and not merely when the’ works ‘were a 
first constructed and water was released through them, since-‘the :° 
need for water during the irrigation season. is a continuing one. 
However, the contractor'is entitled to. an equitable adjustment if 
its costs. were increased by failure: of the Government to require a 
larger opening in the intake structure at the ane eas it was: being . 
built ee asi eas ei eet mae cs eee SoU aoe : a-- +n e ciate cota 179 
64. When the Government in order. to provide a maximum:amount of —. 
water for irrigation purposes required ‘the contractor: to: provide 
for: storage of:water in.a reservoir:above the maximum height des- 
ignated inthe contract, either by increasing the height ofa tem- 
porary cofferdam: previously constructed by ‘the. contractor. or. by 
increasing the height of the. upstream edge of: the: partially com: 
pleted embankment of the permanent dam, such requirement went. 
‘beyond ‘the provision of the specifications - imposing ‘on- the. con- 
tractor. the ‘obligation to take ‘certain protective:.and “control 
measures to:divert and care for the’stream during:construction and 
therefore constituted’ a’ change, entitling the contractor to.-an 
equitable adjustment. However,' Government instructions ‘to: avert 
the threat ‘of flood damage’ or to discharge other contractual: obli- | 
gations, apart. from the change in storage requirements, ‘did not .con- 
stitute a change; entitling the contractor to an equitableadjustment: 179 
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CONTRACTS—Continued ee a ee oe 
- INTERPRETATION-—Continued.. ene ee Bt OE og 
65. A: railroad ‘construction: contractor who was to rehabilitate: ‘mileage 
of The Alaska: -Railroad and,.in so doing, was required by the terms: 
of: thespecifications to effect two separate track lifts. totaling six 
inches with new crushed ballast from a pit located at.:Speneer, :..- 
Alaska, did not. satisfy. the. requirement for, one of these lifts when. .... 
in. the course. of replacing and respacing the ties it gave the. track. 
an initial.or out-of-face lift; and tamped the old, ballast to achieve. 
a sound road bed for the replaced and respaced ties, | even though. 
when the track. was. lowered. back to. the road bed: it-may have been. 

_higher..than: before ; the commencement of the operations. - AS the. 
out-of-face lift was either. work that necessarily had to be performed 
to. carry out the ‘purposes of the contract, Or Was. performed: for 
the convenience of the contractor, it cannot qualify as extra work. 

entitling. the contractor. to additional. compensation. There was > 
also nothing. in. the correspondence and negotiations relating to the. . 

_approval. by the contracting - ‘officer..of the contractor’s progress. 
schedule which. could be said to have effected a practical. interpreta- 
tion. of the requirements of. the specifications with respect to the 
track lifting operations inconsistent with their literal. terms I ct _ 288 

66. Under.a.contract which provided .for the sale. of scrap.iron. and steel : 

by ‘The Alaska Railroad to a purchaser contemplating’ its: export . 
from Alaska, and which also provided. that. the scrap was to: be. ia 
sold .“F.O.B. Cars, The Alaska Railroad, Anchorage or Seward, _ 

Alaska,” and that the purchaser was to arrange for berthing of ship, 
wharfage, and handling at dockside, the railroad, when the pur- 

: chaser elected to take delivery at. Seward, Alaska, where the rail- 
road owned the dock, was obligated only. to effect delivery. of the 
scrap in the general receiving yards of the. railroad at Seward,. and 
the purchaser was obligated to pay wharfage, unloading, switching, : 
and other terminal. charges” under the applicable tariffs of the 

PARLOR oo eee cole eae inion el nats Se eam 298 

_ 67. An ambiguity: in. specifications and drawings prepared by. the Goy- - * 
ernment. will be resolved in favor of the construction. contended for 
by, it where there is io showing that the’ contractor actually. and 
reasonably, rélied upon a different construction or that the Govern- 
ment had a conscious. design to write a different construction into 

the contract, and where the specifications and drawings lend more 

support to the Government’s construction than to the one = contended: oy 

for by. the Gunite anGhor ee 5 po tee eee oe .. B16 
68. Under a contract providing for the installation and ease by. the . 

contractor: :of an FM. radio. communications system..in. the Great 

Smoky Mountains National Park, the contractor‘is entitled to. rental 

payments’ on.a 12-month basis for the operation: of three repeater 

stations incorporated by it-in the bid schedule, notwithstanding the 
fact that: the repeater stations were subsumed:under. a general: pro- 
vision of the schedule: calling for. operation of the relevant-control 
points on:a 5-month. basis; when it: appears: that (1): the: specifica- 
- tions:-contemplated that .bidders could: modify..the bid: schedule; 

(2). the communication ‘system . would ‘not. function. without. ‘the 

operation of the repeater stations all 12 months of the year; and 


a | 
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INTERPRETATION—Continued | oaths. Gly iy ces 
(3). ithis..was. made clear by a. technical SRniealS accompanying. Bs 





the bid, together: with :an; explanatory, covering: letter, which was 


accepted -by. the: contracting, pacer as emeee of ‘the GONtTACG = ene: 


- MODIFICATION Shee Ub OA Tiare end BeBe ae ; 
" 69, A’ ‘request: of a ‘roadway’ contractor for ‘reconsideration: ofa* WoErow 


claim, which is: based | on the’ eontention that-the Board could not give 


effect to ‘deviations: from ‘thé “changes” and “changed “conditions” . 
clauses. of the U. 8. standard form: of construction contract that lim-: 
ited ‘the applicability ‘of ‘these clauses because deviations were pro- 
. hibited by the. ‘regulations relative ® to: public contracts, must be 


denied. Such regilations’ are ‘simply for the protection of. the Gov- 


‘ernment against its own’ ‘officers, ‘and hence’ may not ‘be’ enforced 


against the ‘Government bya contractor ‘seeking to avoid the obliga- 


“ition of its contract. Moreover,’ although the' courts ‘have declared: 
the standard “changes” ‘and “changed conditions” clauses: to be para" 
: mount as agdinst caveatory or extulpatory provisions in the: specificd-- 


tions’ ‘of ‘a general’ nature, this ‘is not equivalent te ‘a’ prohibition 


upon deliberate deviations.. ivhe standard provisions are paramount ; 


“ag against inconsistent’ specifications only in cases ‘im which there is 


no: ‘other. aid. to interpretation than me Provisions of the standard: 
form itself_ einen a pe a ee a ate eke 


ee 70. Acceptance by a- contractor of a. change order which stipulated that 


“é “the time necessary for the completion of the work” deseribed in the - 
ordér is a certain’ umber of Gays and that “the contract time is ex- 


tended: accordingly” does not bar the allowance of a further extension 


on account. of time lost because of the inability of the contractor to = 
perform’ portions of the original’ ‘contract: work ‘until the Govern- : 
:: tment had removed; through {he issuance of the ordez, an excusable 
cause of. Oe 


- NOTICES | 


71. A contracting officer is entitled ‘to hare contractors give him reason- 
- able notice of readiness of the work for final inspection__—-__~__ Meek ey ; 
72. Appeal will not ‘be. dismissed on motion. in case of substantial com- 
pliance with notice requirement of “delays- -damages”” clause of the : 





“construction. standard form 


PAYMENTS: 


oy ‘A: railroad construction: combrdctor ie in: eonnaeitén: cowie the. es 
habilitation of The Alaska Railroad was required to load, haul;.and.. 
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117 
ot 


“aM 


place ballast is entitled ‘to additional: payment therefor when:it was... 


misled by the specifications into'believing:that each carload.of- ballast 
" would contain 42:cubic yards of ballast but the preponderanée- of the 
evidence shows. thateach car actually. contained 48 cubic yards: of. 
ballast, notwithstanding that the foreman’ in.charge: of theiicon- ~ 
; tractor’s ballast ‘trains had certified in the ‘course of: the: ‘oading that- 


each. car. ‘contained: 42, cubic.’ yards: .of-ballast, ‘and: the- contractor's 


chief officer’ had. not. immediately. challenged : the: erroneous certifica= 


tions; since he did not:learn ‘the:truth' until:after;the: ‘loading: of ‘the 


pete’ had- been rene for. a considerable time,. pane ms was: neces- 
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CONTRACTS —Cantinted 
" PAYMENTS—Continued ; ae : : se 
sary ‘to ve y ‘the, ca pacity” of ‘the Cars’ s by checking’ with’ ther 

manufacturer ee “ 
74, Under a contract: providing for the installation’ and: leasing ae ‘the con- 
tractor of : an FM radio communications system ‘in the Great Smoky 
Mountains. National Park, the contractor’ is’ entitled to: rental pay- 
ments on a 12:month basis for-the operation of three repeater: ‘stations 
incorporated by it in the bid schedule, notwithstanding the’ fact’ that: 
the repeater ‘stations were subsumed under ‘a ‘general provision‘ ‘of 
the schedule calling for operation of the relevant control: points’ ona 
5-month. basis, when it’ appears that (1)° ‘the’ Specifications contem- : 
plated: that bidders could. modify the pid schedile ; (2) ‘the commini- 
cation system would not function. without. the operation’ of the Hee 
peater ‘stations all 42 months: of. ‘the year ; “and (8) this was’ ‘made 
clear by a technical ‘proposal accompanying the bid, together with: 
an explanator y. covering letter, which was accepted by ne contract. 
ing offi¢er_ as part, of the’ contract. = oS 


PERFORMANCE . 
75. A. claim. for additional oti pensatien: nade by. a, tunneling contractor, ~ 

* who: encountered: voleanic. tuff. breccia. rather. than. andesite | rock 
-which it-expected,. must, be rejected,.even if it.be assumed that the tuff 
brececia:material constituted a “changed condition” within the mean- 
ing of that clause in the standard form of Government: construction 
contract, when. the: contractor.is unable to prove that such material 
actually increased the difficulties of. excavation and its costs. _ Such. . ace 
a. conclusion must. be reached when the record, shows that ‘normally. 

_ tuff breccia is as. easy to work in as. andesite rock, and that the. con- 
tractor’s difficulties. may have been largely due. to its lack of experi- 
-enced employees, with the requisite: know- how for. dealing with the 
problems encountered.and its employment of experimental methods 
and: equipment. which may have impeded the WOT 265 on Ss ead 35 

76. The provision in the standard- form construction . contract, that. the 

‘contractor: Shall at-his.own expense. “obtain: all licenses and. permits 
required for the prosecution of the work” does not impose upon.a 
contractor,;-whose ‘undertakings include installing sanitary plumbing 

" on:Government property: and connecting such plumbing with a county 

~ sewer; the responsibility for paying a charge assessed by. the. county . 
for the:use.to be made-of the sewer by the Government, nor. for soly- 

: ing the impasse-created. by. a. conflict between. the plumbing. specifica- 

*y: > tions:of: the contract.and the county plumbing code. Refusal. by the 
county:to issue a permit for the connection save upon condition that. = 
‘such:charge be paid.and that the specifications be: altered. to conform a 
to. such code: constitutes. an excusable cause, of delay. under, the. - 
standard-form. ‘delaye-dameges” S10 casero ne 118 

| SPECIFICATIONS: Cita” itt Aa Bla ig nce pea Tie . 

T7.. A ‘lain for’ additional ‘compensation: made: by’ a faaueline: conkricion 
who expected that the tunnel would-be drilled. entirely through ande- 
site rock. ‘put wlio: found’ that; except for short: distances near: the 
portals, the’ ‘tunnel’ ‘had’to*be drilled ‘through : ‘voleani¢’ tuff. breccia, 
may not ‘be ‘allowed under ‘the “changed concens ‘clausé: of the, 
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CONTRACTS—Continued 
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standard form of Government construction eontiant when the. evi- 


dence shows that the tunnel was drilled through a volcanic moun- 


tain area of rapidly. changing formations, the geologic data set out 
in the. contract drawings was insufficient to reflect the subsurface 


geology of the central reaches of the tunnel, the Government in the . 
“specifications explicitly and emphatically disclaimed knowledge of. 
subsurface conditions in those reaches, and. the surface geology was 


likewise insufficient to justify a conclusion that the tunnel. ‘would be 
driven through andesite rock for its entire length, and provision was 


- also.made in the specifications for contingencies that indicated that © 
difficulties might. be encountered in the excavation... In view of all 


these circumstances, the fact that the tunnel had to be more fully 
supported than the Government expected is not significant, especially 


Since it appears that the amount of supports represented a compro- 


mise between the Government’s engineers and the State safety in- 


spectors in ‘order to prevent the work from being shut down. ‘Since © 


'the tuff breccia encountered by the contractor was not absolutely 
continuous, there. were variations in the structure and other quali- 
ties of the material ; and the record fails to show that the amount of 
tuff breccia exceeded the amount that could reasonably have been 
anticipated, there must also be rejected the contractor’s contention 
that it could not reasonably have expected to encounter a continuous 


stretch of almost 3,000 feet of tuff or tuff breccia in variable vol- 


canic material in a tunnel which was approximately: 3,600. feet long_- 


78. A request of a roadway contractor for reconsideration .of a borrow 


claim, which is based on the contention that the Board could not give 
effect to deviations from the “changes” and “changed conditions” 
clauses of the U.S. standard form of construction contract that lim- 
ited the applicability of these clauses because deviations were pro- 


‘hibited by the regulations relative to public contracts, must be de- - 


nied. Such regulations are simply for the protection of the Govern- 


ment against its own officers, and hence may not be enforced against — 


the Government by a contractor seeking to avoid the obligation of 
its contract. Moreover, although the courts have declared the stand- 


ard “changes” and “changed conditions” clauses to be paramount as ° 
against caveatory or exculpatory provisions.in the specifications of a ~ 


general nature, this is not equivalent to a prohibition upon deliberate 
deviations. ‘The standard provisions are paramount as against in- 
consistent specifications only in cases in which there is no other aid 
to interpretation than the provisions of ‘the standard form itself____ 


79. A motion for reconsideration of a claim of a roadway contractor based 


on the allegation that the Government by deleting a select borrow 
surface course, which the contractor had planned ‘to. use to correct 
deficiencies in the subgrade, and by failing to supply suitable topping: 
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71 


material for finishing the subgrade both prior. and subsequent to the: -- 


deletion, had increased the contractor’s costs in finishing the sub- | 
grade must.be denied when it.appears that (1) the contractor has . 
- not borne the burden of proving that it made every. reasonable effort - 


to consérve suitable topping material from excavation and borrow, 
as regret ‘by the specifications, and that the Government failed 
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80. 


: Sh. 


82. 


to. designate borrow. pits . from. -which . suitable. topping i pteral 
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could be: obtained ;, (2). the initial. grading. by..the. contractor had an 


.been very rough;. (3) the gravamen of. the contractor's complaint 
was really that too much. of. the borrow material had to be wind- 
rowed: rather than that it was unsuitable; (4) the contractor’s 


alleged plan to make good. the deficiencies of the subgrade with 


select. borrow:-was. an, afterthought. and the alleged. plan would 
in any event have been inconsistent. with the requirements of the 


_ Specifications: relative to the laying down of. the subgrade, and 
Toight hhave involved greater. expense than. the use of ordinary bor- 


row; and, finally, (5) the contractor failed to give timely notice of 
and protest against the alleged denial of suitable topping material__ 
Bridge -construction contractors, who were: required. to paint the 


- steel work: of the. bridges constructed: by’.:them , and who were de- 


layed in the completion of'the work due to. their inability to iden- 


' tify the proper types of paint required by. the specifications, are not. 
entitled to an extension of time for performance when. it appears . 


that the paint types were sufficiently identifiable by reference to 
specifications of the. American Assocation of State Highway. 
‘Officials = Bas ee Pat Sots a eee ee a en ee Ln ee 
Bridge construction contractors who in pouring concrete ‘for the 
decks of two bridges constructed by then: were required to do so in 


“a particular sequence or manner, which necessitated the ‘installa- 
tion of construction joints not contemplated by the specifications, 


were directed to perform extra work, and hence are entitled to addi- 
tional compensation and extensions of time for the performance of 
the Worl 22 282 othe eee ee en eee aoe Ss 


Bridge construction. contractors, who ‘were instructed. to cut and. 


recess a few metal stirrups:used to hold the reinforcing steel in 
place while the concrete for the bridges was being poured, were 


not directed to perform extra work, since the work was so inconse- ~ 


quential that it did: not materially affect the whole operation of 


_ getting. the concrete true, even and free. from. Eroleoeans, as re- 


quired: by’: the. ‘specifica tions-_._——- aig ates ee Se ee a 


. A contractor who, in ‘excavating for a septic tank and seepage ‘pits, 


which were to be parts of a sewage disposal system for a school 
in a town in Alaska, encountered a water table that fluctuated 
seasonally, as well silt ofa fluid consistency, although such. condi- 
tions were contrary to indications in the plans, with the result that 
ihe Government engineers to avoid health hazards had to redesign 
the sewage disposal system entirely, may be said to. have encoun- 
tered unanticipated -conditions which were “changed conditions” 

within the meaning of the applicable. contract: provision, notwith- 
standing that. the: specifications included: also. a. general. caveatory 
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97 


97 


provision with respect to soil conditions. ‘The.acceptance--by the 


contractor of: the change orders, : which provided for the redesign. - 


of the: sewage: ‘disposal. system, did not: bar. it from requesting. an 


equitable adjustment of its Increased costs prior. to- the redesign otf 


of the “system, —_—.-——-—- == ----2 oan eer pee ates ae 
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oe A claim: for additional compensation: bya contractor under the’ frst 


category’ ‘of the “changed ‘conditi ons” clause of thé ‘contract, relating 


to divergent conditions, as distingushed from the second: category of. 


“changed conditions,” relating ‘to unanticipated: conditions, -on ‘the 
ground that it encountered large ‘quantities of hard material which, 
in view of the logs of subsurface exploration made available to it in 
the drawings, it could not reasonably have expected must: be denied 
when the logs of exploration were Outside the area tobe excavated, 
and did not generally penetrate.to’grade,'and in any event indicated 


that large quantities of hard material: were présent, and the presence: 


of such’ hard: material could’ have been‘ ascertained by-a more ade- 
quate site investigation. - “Whether or not logs ‘of-exploration can be 


“Page 


regarded as unqualified representations must depend on the circum: - 


stances of each individual: case.. When a contract: charges a con- 
tractor with the duty of investigating the site of the work, it must 
make such an investigation, ‘whether or. not,it is: asserting: a, changed 
condition i inthe first or the second category, unless indeed, the élaim- 


ig based on a representation of such a nature that a site investiga= 
tion would be completely ‘pointless.: However, ‘the standard of ‘ade- 


86. 


quacy in-conducting a site investigation.may well.be less. Pisce Oye in 
first than in second. category cases_ 2 pe 


the specifications to-effect' two separate track lifts. totaling six inches 
with new crushed ballast from 4 pit located-at Spencer; Alaska,: did 
not satisfy the requirement for ‘one of these lifts: when. in the course 
of replacing and respacing the ties it gave the track an initial or out- 


2.179 


85..A- railroad construction contractor ‘who was to rehabilitate mileage of: 
The Alaska’ Railroad-and, in-so: doing, ‘was required:by. the: terms. of 


of-face lift; and’ tamped ‘the'old ballast to achieve a' sound road bed: . ~ 


for the replaced and respaced ties, ‘even:though when the track was 
lowered back.to the rodd bed it: may have been higher than before the 
~ Commencement of the operations. . As the-out-of-face lift was: either 


work that necessarily: had tobe performed to carry. out the purposes 
of the contract, or was ‘performed for ‘the convenience of the-con- 


_tractor, it cannot qualify. as.extra work entitling the: contractor.to 


additional compensation.’ There was.also nothing in the-correspond-__- 


ence and negotiations : relating. to the approval.by the contracting — 


officer of the: contractor’ S progress schedule which: could be: said to 


have effected a practical interpretation of the. requirements of the 
- specifications with respect to-'the track: eigac ‘operations: t inconsis- 


tent with their literal-terms.22 ee 
Under a: contract for. the rehabilitation of The Alesia: Railroad which 


provides: for an: equitable adjustment in case of overruns :of quanti- 
ties of moré than’ 25: percent, the contraetor is nevertheless. not. en- 
titled to an: ‘equitable adjustment -in the: unit price on;account of: such 
an overrun in‘the: quantity. of ballast loaded, hauled,.and placed. when 


_ the evidence fails to'show, ‘at ‘the very least, that,the contractor’s 


actual. costs for loading, : hauling; ‘and: placing..the :ballast,. together 
with a ‘reasonable’ ‘allowance’ for-profit thereon, exceeded . the bid 


“price. -This cannot. be said to haye. been established merely. by, testi- 
mony of the contractor’ § chief officer that ‘the bid would: have peen . 
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higher’ it he ‘had known! ‘that the jaitvoad 5 ‘would not: supply: pallast: . 
loading: equipment; where there’was' ‘nothing in: the: epeetnca 100s 


which: required the: railroad to supply: such equipment_-~~--__ pear ie 


87. A contractor which was: required ‘to prepare: and furnish aerial’ phote: : 


2%. 
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‘graphs: and topogtaphic’ maps for*an ‘Arrigation project: within * a >= 


specified: ‘time and which ‘under: the’ ‘terms -of: the: Specifications was... 


‘Subject to'the imposition of ‘liquidated ‘damages for failure’*to make. 
delivery’ of ‘such! materials: ‘on time cannot be said to have effected 
timely ‘delivery ‘when the ‘materials: delivered: contained ‘serious’ de- 


fects requiring an: ‘extended period: for: ‘correction Seeks : 


88, ‘Under ‘a contract. providing’ ‘for the’ installation ‘and leasing: by ‘the 
~- eontractor® of ‘an’ FM radio’ “communications ‘system ‘in the Great 
= Smoky Mountains National: Park; the Gontractor is entitled to’ rental: 


246 


payments on a’ 12-nionth * ‘pasis for the’ operation of three répeater- via 


Pad Stations: incorporated by it in’ the: pid? schedule, notwithstanding’ the — 
fact that the ‘repeater ‘stations’ were: subsumed: under .a general: pro- 


vision of the schedule“calling for: operation of the relevant ‘control 
points ona d- month’ basis, when it appears that (1) ‘the: ‘specifications - 
contemplated ‘that: bidders: ‘could: modify the ‘bid: ‘schedule ; : (2)* the 


communication system would not: function without: ‘the | operation’ ‘of ne 


the repeater stations all12 months ‘of the. year ; and (3) this was .. 


-made clear by’ a ‘technical’ ‘proposal accompanying the bid, together 
with an explanatory covering’ ‘letter, which: was accepted’ ae ‘the con- 
tracting officer’ as’ part* ‘of the’ ‘ebuitaet asthe tn poesia ca ee 

SUBSTANTIAL EVIDENCE. ree Cs See ee 
2a A report of a Government inspector. is s admissible as evidence j in - 
contract appeal proceeding - notwithstanding. that Ait. was ‘not pre- 


402. 


pared. until the. end. of: the. day during. which the events. reported aa 


transpired, and that. it was written up “with the aid of notes: made by 


; the. Anspector, during the. course of me: day which were destroyed 


: after completion. ‘of the report_.__._-- a on reg SS eS 
90. The amount. of the equitable adjustment to be made. on account: of | a 
ve “change” or a “changed condition” “may be determined on the basis 

of a fair and reasonable approximation. of ‘costs, arrived at by a 


studied consideration of. ‘the record as a whole, Cost tabulations 
: made ‘by’ ‘either party, even though thére is oral testimony as ‘to. ‘their 


correctness, ‘do not’ afford’: a ‘satisfactory basis for. an’ equitable ad-. 


: justment ‘if’ maj or ‘discrepancies’ exist between such tabulations and 
the* cost records from ‘which. ‘they are’ ‘represented: as’ having’ ‘been 
derived, ‘or’ gig ‘other | ‘facts’ or ‘circumstances reveal the ‘existence of 
major: ‘errors in them. “ : oe 


“UNFORESEEABLE CAUSES an a 







tut steel work. of the bridges constructed, by them, and. who. ‘were delayed 

“In the completion, of, the work due. to ‘their. inability. to. identify. the 
proper types of, paint, required by. the Specifications, are not entitled ‘ 
to.an extension, of time for -berformance when it, appears , that ‘the 








334 


28 


INDEX-DIGHST | 


CONTRACTS—Continued 


_. UNFORESEEABLE CAUSES—Continued eh Shae, tae 
“92, The: provision in. the standard-form. construction contract that the 
contractor: shall-at his‘own; expense. “obtain: all: licenses: ‘and perniits. 
- required for the prosecution of. the work”. does not impose upon a 
. contractor, whose undertakings. include. installing sanitary plumbing’ 


on Government property: and connecting. such plumbing with a coun- 
ty sewer, the. responsibility. for paying a: charge .assessed.. by. the 


county for the use to be. made ‘of the: ‘sewer by. the. Government, : -Nor . 


for solving the impasse-created. by a conflict between. the plumbing 
specifications, of the contract and. the -ecounty: plumbing code. Re- 
fusal by the county. to.issue a. permit. for the connection save upon 


‘condition that such charge be paid and. that the specifications. be 


altered. to conform to such code constitutes an excusable cause of 


. -delay- under the standard-form. “delays-damages” clause_---__-.- 
93. Although the. “disputes” clause. of the. U.S. standard form of. con-— 
- struction contract. provides that in connection with an appeal the. 
contractor shall ‘be. afforded an. opportunity to offer evidence in 
‘support of its appeal, and the regulations governing procedure before 


the Board provide for a hearing if. the appeal involves disputed 


issues of.fact, they contemplate that a hearing for the purpose of 
‘taking testimony -shall. be. mandatory only. when appellant . has 
tendered issues. of fact. that - are. genuine and material. “Hence, a 
; request for'a hearing made by a contractor: engaged. in constructing 


an access road to a Bonneville transmission line who pleads: no 
excusable cause of delay but. attacks the validity and effect of the 


liquidated damages provision itself need not be granted, and the , 
appeal may be decided on the written record. In particular, no 


genuine and material issue of fact is raised by the allegation that 


unnamed ‘Bonneville inspectors assured. the contractor that there 


was no ur gent need for the access road, since’‘such assurances would 
be unauthorized ‘even if made, and hence could not form the basis 


for a waiver of the liquidated- damages provision. The fact ‘that | 


the liquidated damages imposed on the contractor . ‘exceeded the 
amount of the consideration for the: performance of the work: is in 


itself immaterial _- ee ea ee oe renee 


WAIVER AND ESTOPPEL 
94, Although the “disputes” clause. Gt. the U.S. ‘indaed form. of con- ; 


struction contract provides that in connection with an appeal the 
contractor shall be afforded an: opportunity. to offer, evidence in sup- 
port of its appeal, and the. regulations, governing. ‘procedure. before 


the Board provide for a hearing. if the. appeal involves. disputed is- ~ 
sues of fact, they contemplate that a hearing for the purpose of tak- 


ing testimony shall be mandatory only when appellant has tendered 


issues. of fact that are genuine and material. - Hence, a request for a 
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hearing made by a contractor engaged i in constructing an access road qenue 


to a Bonneville transmission line who pleads. no excusable cause of: 
delay but. attacks the’ validity and effect of the liquidated damages 

‘provision itself. need not: be granted, and the appeal: may be decided 

on the written record. In particular,” no “genuine and. material ; 
issue “of fact. is, taised by. the allegation that unnamed Bonneville . 
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WAIVER AND ESTOPPEL—Continued ©9000 0 et pay 
inspectors assured: the contractor that Hees ‘was no urgent: need 
for the access ‘road, since such assurances would be unauthorized. 
~ even if made, and hence could not form’ the’ basis for'a waiver of the 
liquidated damages provision. The fact ‘that the liquidated damages~ 
, imposed. on: the contractor. exceeded ‘the amount of the consideration 
for the performance” ofthe work. is ‘in: itself ‘immaterialii. 2222.22 142 


DESERT LAND ENTRY 
APPLICATIONS POG : 

1. Where successive applica tows for desert land analy on the same land” : 
are filed and an: ‘entry is allowed on the ‘first application but: is sub-"". .” 
‘sequently canceled because the: entryman’was-not entitled to make .- 

the. entry, it is erroneous to reject the second: application for entry 
on the ‘ground that: the second applicant. lost his rights under his - 
application upon the allowance of: the: first’ application; he. loses 
such rights only if the allowance of the sree on ane first appieavon sen 
was -proper__—- Sa Se ee en oe 275 
FEDERAL EMPLOYEES AND OFFICERS | ie , 
AUTHORITY TO BIND GOVERNMENT a 

1. The United States cannot. be; bound by. the unauthorized acts of its 

agents. SS ee Sie pao kee ok, oh tee teen eee reese enna , 7) 
POLITICAL ACTIVITIES. Ae ee Notes ites ce AE, 

*.2. Section 2 of the Hatch. Act prohibiting nerticpadion in. or- inteefereries 
- with the election of certain officers:is applicable to the.Governorand..._ , 
secretary of the Territory of Hawaii as well as other individuals . eae 
similarly sitiiated ooo ac tne ee ee “281 


8. Section 9 of the ‘Hatch Act is not E applicable to the Governor of ‘the poe 
Territory of Hawaii_----- esoeS perenne eee eee 281 
BEES se. Bikes. eee Se | ee 


‘(See also Accounts. te - i 


1 One who applies for a ESE: under. ‘the act of J anuary y 2, 1895, 
; must comply,.with the requirements. of. the regulations: and: pay 
whatever fee. that they require. And, whether he acquire a right- .. 
of-way under..an appropriate rights-of-way act’ or use: the:land- for 
that or any other purpose, he must comply with all applicable. regu- 
lations. issued under. the Oregon. and California Grant land laws, 
which are directed to the management. of the area, but such regula- 
tions may not _impose fees for the enjoyment of rights granted 
by: other laws, unless clearly. authorized by WW ee 361 


FISH AND. WILDLIFE SERVICE. 


a In apportioning Federal funds for wildlife restoration: ‘purposes under. .: 
section 4 of the Pittman-Robertson Act (50 Stat. 9183-16. U:8.C. 
669¢).,.. -as..amended,: the Secretary of. the. Interior. ‘should include. - 
as “license. holders. .of each. State”. all individuals to whom a State < 
has. issued one or more licenses ;- he should. not include all licenses 
issued by.a., State, when,. under, State law; more. than. one. license. may 
be issued to a single individwal 253 25 219 


30 
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FISH AND. WILDLIFE SERVICE—Continued 


7 2s In apportioning Federal funds for wildlife. purposes. s under ‘section. ayes 
of the. Pittman-Robertson Act the Secretary of. the. Interior, acting : 

through. such rules and regulations as, he, deems. appropriate, | is’ en- 
titled, to require from. each. State to -which ‘he ‘apportions: fund: a ats 
duly executed. certificate. of. the. number- of license holders. in ‘the. 


. FUNDS 


2. In apportioning Federal funds for. wildlife purposes under section 4 ain 





State. before he determines. the amount. of, the. annual sums payable 
to that, State under the (es cae ee ; 





“Rage 


219. 


‘(See also ree a oe meas oe teh. = uh 


GENERALLY . Been iS A =: : 
41. In: eaperionine Federal funds. for- wildlife soneoraion purposes ander 
- section 4 of the Pittman-Robertson. Act: (50-Stat. 918, 16 U.S.C, 669¢) ; 


as amended, the Secretary. of the Interior. should include..as. ‘li- 
cense:holders of each State” all. individuals to: whom. a. State has 


issued one.or more. licenses ; he should not include all licenses.issued . 


._ by. a. State when, under. State’ law,. more than. one license may be 


issued to a single individual. 2 =~ 


219 


of the Pittman-Robertson Act the Secretary. of the Interior, acting, i 
through such rules and regulations as he déems appropriate, is en- a 
titled to require from each State to which he apportions funds, a~ - 


duly executed certificate of the number of: license hholders’in. the 
_ State before he- determines: the amount of the annual’ sums ee ee 
- to that State: utider the une anaes oe Cees, =~). 219 


GRAZING PERMITS AND ‘LICENSES | 


_ GENERALLY 
a: The grazing of an excess aber of cattle: within. an area covered 


by an individual grazing allotment constitutes a trespass on public ie 


land even though a portion of the area is privately-owned land‘en- . 


closed by a fence and damages for such trespass are properly com- 3.0. 


puted on the basis of the number of cattle i in excess ‘of the allotment, 


- the length: of. such unauthorized::grazing, . and: a reasonable charge | ; 
' 255 


forthe forage thus aan eee areas ae wees — 


APPEALS: 


. AS the Federal Range. Code for: Grazing Districts requires that notice 


‘of ‘intention to appeal to. the: Director (Of: the: Bureau’ of Land: Man- 


agement from a ‘decision of a hearing: examiner: must be filed ‘within 
10° days after the receipt of the hearing ‘examiner’ 8 decision by‘ the 


appellant, it is proper for the Director to dismiss. ‘an ‘appeal to him 


where it is shown that the notice of intention to ‘appeal was: filed 





after the 10-day period had elapsed_— 2 2o- Woe peepee ae 
BASE PROPERTY (LAND)” flies bulb r de dimly uglaeroice oa 


Dependency by. Uaes oi oA eed oe Ea ee on ae 


3. In order to’ qualify as lands dependent by use “within: the’ meaning “of 


the’ ‘Federal Range Code; it-is necessary’ ‘that land offered: as base 
property: shall‘ have been’ ‘used in’ connection with ‘the! Same. part’ ‘of 
the public: domain only’ during : a’ ‘substantial part ‘Of “a! “qualifying 


year of the priority péviod=¢_--- Ee wees eS ; 
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BASE PROPERTY (LAND)—Continued Ses re B 
4 Where there has. been no adjudication of cguiitienseeaility. of. Hane 
property: during the priority period and the..earliest, commensura-. 
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pility report in the. official grazing files.was not. based.on a dependent © 


property survey; the: commensurability rating. of the. base during the 
priority period will not be conclusively, presumed. to be. that. shown 
by the earliest commensurability report if there is other ‘evidence in 


the record inconsistent with that report and the ‘applicant: “whose ; 


grazing privileges are affected thereby: requests.an opportunity to 
submit evidence. ‘on the’ question__._.--_----_2---# 3 --- +--+ 
CANCELLATION AND REDUCTIONS © — eS AER Pe a ae a 

- O Where grazing privileges have been allowed for ¢ a long period of time 


upon the basis that a showing sufficient to satisfy. the requirements 


‘of the Federal Range Code had been made, such grazing privileges 


will: ‘not. be canceled unless there is: eonvineing evidence that: the ° 


base property upon which" ‘the’ privileges” are: ‘predicated. “was “not 
qualified ‘and that the action in 1 granting the privileges’ was beeary 


OTRGHCOUS: 22 wecnoe no soe eke ee “s 


6. A grazing licensee who grazes | a@ number of animals in excess ‘of the a 
number covered by his. existing grazing. license. is properly. charged 


with wilful trespass ‘upon ‘the ‘public domain and. subjected to dis- | 
ciplinary reduction of ‘his. grazing license - where the circumstances 


do not comport ‘with the. notion that he acted in’ good faith ants : 
215 


innocent mistake... ~~~ 
FEDERAL RANGE CODE pes - 

7. As the Federal’ Range Code for Grazing 1 Districts: requires that notice 
-of intention:to ‘appeal to the Director of the Bureaw of Land Manage- 
ment froma decision of thé hearing examiner must be filed within 
10 days after the-receipt of the hearing examiner’s decision ‘by 


. the appellant, itis proper for the Director to dismiss an appeal to °.°° 
him where it is shown that the notice of. intention to appeal was”. 


. filed after the 10-day. period had elapsed-_._- apge tence teen : 


HAWAII 
: ' GENERALLY ; ve : : : : 
“1. In-the: ‘Hawatt. Statehood: ‘Act, » Caliaueas specifiéally: authorized: per-. 


sons holding Territorial : ‘legislative; executive;. and: judicial: offices, °-: 
as well as the Delegate in Congress, to continue to. discharge: the: : 


duties of ner respective 2 
GOVERNOR» Gg haat bie re 
2. ‘The Territorial Goveriivr: ‘ot: Hawaii:is a: “pepritorial: officer,” dig. 
person holding’ executive . office. in: the Oy een of said Terri- 
tory” and “an officer of said Territory” .02--2-_-__---_- 


281 


8. The Territorial Governor of Hawaii is eligible to continue. -in ree ae 
position while seeking an elective office Gade: the new State. govern-.... 


ment ae arSmeC Rare rcp cocaine aaa me ae Zee nro poe emg mee era. reeanene ead 
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aaeeesis -LANDS 
DESCENT 4uD DISTRIBUTION 
‘Generally Tae : DoH 
1. A confession of error ‘submitted by’ an Examiner of Inheritance for 
consideration in: connection with an appeal from the Hxaminer’s 
oes will serve. “as ‘justification for remanding’ the case: to ‘the 
Examiner for further’ action ~- 2 Sottero SLRS 
Escheat . tee os oe 
2. The next of kin of. an. Indian decadent, who is + not an. 1 enrolled. mem- 
ber of the Klamath Tribe.with at least. one-sixteenth degree of 


Indian blood of the Klamath Tribe, may not inherit the decedent’s’ 
' restricted. or trust property within the Klamath Reservation, but 


such property will escheat to the Meibe ae soe eee eee eo eeeee 
Wills . : 2 
3. A close confidential relationship. ‘existing between a “major beneficiary 
of a-will and the testator may give rise toa presumption of undue 
influence, but in any event: only slight evidence. is required to estab- 
lish undue influence when such close relationship is shown_-.____- 


| 4, A will may be approved in part and disapproved in part where the. 


OY page 


314 


867 


411 


undue influence is: apparent only with. respect. toa portion of the | 


will, and such portion is clearly. separable. from the rest of the in- 
Strument which is unaffected by. the undue influence-..-----~---- 


LEASES AND PERMITS 
Generally. . 


5. The general long-term “éasing: nee: (5 Uv. g, G.; sec. 445), which 


authorizes the leasing. of tribal lands by the Indian owners, is 

inapplicable to the unassigned lands: Of the Colorado. River Indian 

Reservation until the beneficial. ownership. in. such lands has been 

OLETIRINGG oc nne See oe ee 
INDIAN TRIBES... 


RESERVATIONS — : : 
“1. The statute setting apart the Colorado: River Indian Reservation for 


411 


57 


“the Indians of said river and its tributaries” constitutes a con-:,. 


tinuing offer to the Indians of the class mentioned and may be -. 
accepted by them until withdrawn_----_--~-----~-----~----------. 


MINERAL LEASING. ACT. FOR: ACQUIRED ANE 
CONSENT OF AGENCY: Pk fan 
* “4, An applicant for a noncompetitive lease of - abate ids ‘being 


administered by the Forest Service is properly required ‘to: file’: 
written consent to stipulations imposed by that..agency as. a-condi- 


tion spree tere to issuance ho the atid or. face. rejection of. his 


‘MINING CLAIMS wasn <a 
_ GENERALLY 
“4. The United | States mining laws give to the locators and owners of 
mining claims as a necessary incident the right of ingress and egress 
across public lands to their claims for purposes of maintaining the 
claims and as a. means: toward removing the minerals Sieceleuswece 


8T 
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MINING CLAIMS—Continued 
. GENERALLY —Continued 

2. The rights-of-way. provided::for in’ 48 CFR 115. 154-179. for the: Ore- 

_ gon ‘and: California Railroad and Reconveyed Coos Bay Grant lands 

_ ‘were ‘primarily. for. timber roads. Roads:“acquired by the United 

. States”: as those words are used in: those’ regulations, do'not include 


“Toads.: constructed: by: others: under. statutory’.right. for mining 
PUTDOSCS oe ee eee ee See 


COMMON . IMPROVEMENTS: 


3. While it is permissible to allocate among'a group of ‘contiguous: claims 


the value of improvements’ placed on one ofthe ‘claims in the group, 


33 


: age 


“861 


this can only be done where there is a showing that the labor per- 


formed or the improvements made’ on‘that claim were intended to~ | 


aid in the development ‘ofall of the claims ‘and that the labor and 


a improvements .are: of such a.character'as to redound: to the benefit 


CONTESTS i 


4, Even though the’ Government does not:sustain its shaied prought by 


_ way of contest, that the necessary patent improvements have not 
been placed on a claim; patent covering’a relocated mining claim 


cannot issue until the applicant has submitted satisfactory proof ~ 


that: the required: expenditure ‘has: been. made‘on the claim since 

his relocation thereof.___—-_--1--~--+-+~---~--~~-------++------+ 
DETERMINATION OF VALIDITY _ eg 

5. A decision declaring a mining claim null and void will be affirmed 

where the decision is based on substantial evidence submitted at a 

-hearing held in accordance with the provisions of the Administra- 


2169 


169 


tive Procedure Act and presided at by an examiner qualified under . 


the act, and there : was no error in the conduct of the proceeding, or 


DISCOVERY 


6. The elements necessary to achieve a valid discovery. in a lode claim 
under the mining laws are that there must be a vein or lode of 
quartz or other rock i in place, that the quartz or other rock. in place 
must carry some valuable mineral deposit, and that the two preced- 

- ingelements,. when.taken | together, must. be such.as to warratt.a 
‘prudent. man in the expenditure of his time and money in an effort 
to develop a valuable - nine se. eee Se ee be 


xe Assays of samples taken from mining claims which show the. presence 


of valuable minerals are proper evidence to be considered i in arriving 


at a conclusion as to whether. a prudent. man “would be Justified in’ 


going ahead ‘with the development of a mining claim__ ee Dean so 
8. It is not error to. give weight to the opinions expressed ata hearing 


17 


169 


169 


on the validity of a mining claim where thiose opinions are supported es 


by. testimony from which tlie hearings officer could properly conclude 
that a discovery sufficient to validate the claim has been made__-- 
LANDS. SUBJECT TO. : 


:9. Mining claims located i in “1947, fats a ‘time’ when the lands apatisa. for 
were embraced in an outstanding oil and gas lease issued bari 


169 
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MINING CLAIMS—Continued j roe eee 
LANDS SUBJECT. TO-—Continued youre hb asgyt Ca Ae 
_ to. the Mineral Leasing Act; are‘invalid:in)the absence: of a: 2 showing’ E 
- of compliance with act of August. 12,,1953; and-it is.immaterial that 
the lease: may later be determined:.to, have been:improperly issued 
because at-the time, of issuance: there..were valid: mining :claims:on _ 
‘the Wands. 2 ee a ee be - 48 
“LOCATION. oe A Se a eo icazanet ec Sue tute ay saeatiniaaaa aa See 
10. A mining claimant ene: has submitted an application’ for'pateiit based ao 
upon claims-located:in 1947 may not change:the date of the locations» 
_ in-his application.to that. of his alleged: predecessors. in: interest::at 
- an earlier time, upon a.determination by the Government: that :the 
1947 locations: were invalid -as..a-matter:of.law:because the: lands. 
were not open to mining location,‘ but; must, resubmit his: application: 
‘on the basis of. the ‘prior locations=.2 2405 -sasee ect hat 7) ag | 


ee PATENT Bech ub sedes Mpa tenn td Pacee on hates ae ee eh By 
41, A mining Aaiant who has submited: an application for patent). 
-based.upon claims located:in 1947 may not: change‘the date of the: 
locations in his application \to; that of. his .alleged predecessors Ain 
interest: at an earlier. time,:upon..a.determination. by: the ‘Govern- 
-ment:that the 1947 locations: were invalid as a-matter.of law ‘because . 
‘the lands, were not. open .to: mining. location, but must resubmit. his 
fc: - application on the basis. of the prior locations.22222 0-222 48 
12. An. application for patent of lode and placer. claims, is. properly 2 Ten. 

_ jected. where the evidence does not. disclose the existence of valid , 
discoveries on the claims’ at. the present time ‘and: ‘discloses that any 
possible prior discoveries were made i in material : since: mined ‘out____ 161 

138. Iti is the duty of an applicant for a mining patent, to ‘keep discovery 
points available for. _ingspection_. by | ‘the. Government mineral 
examiners Be Siac a ele nese eens Nre Serer er 161 

PATENT IMPROVEMENTS = Saeee: 
14, Upon application for patent .a relocator: will not be permitted to : 
include i in his estimate of the ‘yalue of the improvements required by 
law. to be made as a condition precedent. to patent any of the labor 
done or improvements made by. ‘the original Jocator_---_---- Seen 169 : 

15. Roadways and buildings miust be excluded from the estimated value 
of patent: improvements: ‘unless: ‘itis ‘clearly. shown, that’ they: are: as- 
sociated’ with ‘actual excavations, ‘are essential to ‘the practical 

development of the claim, and. actually facilitate the extraction of. 
aoinerals from the RA Sone ee ee ee ~~ 169 

16. Affidavits and other statements. with respect to the value of improve- 

-.. thents given by witnesses for an applicant, for a mineral patent. are 

"not conclusive on the Government__1_---_2------ 8 . 169 

17. Even though the Government does. not sustain its charge, brought by | 
way. of contest, that the necessary ‘patent improvements have not, 
been placed on’ a daim, patent covering a ‘relocated. mining claim 
cannot issue until the applicant has submitted satisfactory ‘proof. ; 
that the required expenditure has. been made on the claim since‘his *“ 

relocation thereof-—W- <2 toot. — en 169 
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- MINING cLATMIS—continued - oe : "en 
qpSPECIAL ACTS % 
“18. A: statement: filed by a mining: » claimant Pursuant 





: rights. to: the surface of: tlielz. aatae must be filed. ae the; act, of oe 
as J wee 23;, : 1956,; AS. Ot, required ; where the. Gepartment OF. agency, : os 


8) eo 


| } 





placer” mining ' ‘Cini under: tlie” ‘Het: “Of August’ “1, “41958, a esbie “ 
where the evidence supports the conclusion that placer Inining ope! . 
. erations: would:‘not:; isubstantially:; interfere ‘with. other uses.of.the 
_. land: ineluded:- within the placer. Palins. ia ned d ei 264 
22. Wherea--river: bed:is. included: within.:-the ‘limits of a; mining .claim, 
; query. whether. the effect: of; Mining. operations: on: the use-of the 
-Tiver.bed as.a water. course may. be properly; considered: in: determin 
ing, ander section 2 ¢ b) of the act of August 11, 1955, whether. Tining: oe 





23, A verified statement aa nder thie act’ ‘of F aly 23, 19552 is pr prop: : 
eee erly rejected’ atid the ‘use of the ‘surface resources “denied to” ‘the 
“mining claimant when ‘such ‘statement is filed prior to the’ publica" : 
tion of any notice for the land: covered. by the ¢laiim; retiirnéd to-the ”: 
; claimant prior.'to: publication; ‘and then ‘refiled. ater the: end: of sulle oe 
ren 150-day. period following: publication: 22-4 a bse “268° 
- 24, Where ‘notice of publication: is’ required by:section :3: ot. the. aut hes 
. ‘July'23, 1955, to:be: personally: delivered: to or to be: mailed: by: regis- __ 
tered: mail’ to:a. mining! claimant, the requirement’: is: satisfied by; 
; mailing: the notice by registered mail to:the proper address. anditcis * ; 
immaterial that: the: mail is: returned: ‘unclaimed : > 268 - 
_ SURFACE “USES PRCA SMAST REESE Dp Maye be WE rp Levytaae 
298. Ae ‘statement ‘filed’ by: a. mining aabaidat' i rsuant to séction s of’ the : 
act of T uly 23, 1955, for the. Durpose of asserting rights: to the’sur: 
face resources on. ‘its. mining ‘daim ‘is: proper ly rejécted: “where the - 
statement is filed: ‘moré thai ays from: the ‘first date of publi-~. 
cation of ‘notice’ to minets - “under ‘section Bray. of ‘the ‘act,’ and the. x 
statement i is ‘not verified_—~ _ 228 . 




















erations ‘would “Hot: substantially ‘interfere with other. ‘uses ‘of | the : : 
. land ‘included within the placer gelatin 63525 eee ee 264 
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MINING CLAIMS—Continued 


. SURFACE USES—Continued REET oa ht 
27. A verified statement: required under the act of J ial 28, 1955, is prop- 
erly rejected: and the use -of: the’ surface: resources .dénied:-to: the 
-Inining claimant when such: statément’ is: filed ‘prior: to the publica: 
tion’ of any: notice: for the ‘land -covered’ by: the: claim, ‘returned ! to 
the’ claimant’ prior: -to publication, ‘and’ then” ‘refiléd: after ane end = 


the 150-day period following publication. =202s2--_ i205 --o8 oes 


fhe Page 


268 


- 28. Where notice of publication is ‘required by. section 5 of the act Of! ape 


I uly 23, 1955, ‘to’ be personally ‘delivered: to: or’ tobe ‘mailéd: by: 


registered ‘mailto'a mining claimant, the requirement is satisfied. 
fo by mailing the notice by registered’ mail: to the ‘proper address’ and 
- it is: ‘immaterial that the sed is returned unelaimed:-——=-» eenckS . 


WITHDRAWN LAND 


29, The: dismissal. of a protest against ‘the conditional allowance of a 
placer mining claim under the act ‘of August’ 11, 1955, is proper 


where, the. evidence supports. the. conclusion that placer mining op- 


erations. would not. substantially. interfere with other’ ‘uses of the. 
; land included within the placer as SG a Ee 


NOTICE . 


1. Where" ‘notice of: publication is vequieed, by section: 5 Of the act: of 


268 


“204 


July 28, 1955, to be. personally delivered.to or to be mailed ‘by'regis- — . 


tered mail-to a mining: claimant; the requirement is: satisfied by: 


mailing the notice by registered mail to the proper address: and: it 
is: immaterial that the: mail: is pene bcs tain wcgaronrguee Pa ee 
OIL AND GAS” LEASES a a ae ama 
GENERALLY ve 
1 Upon the admission of Alaska sabe the Union, ae authority granted 


to the Secretary of the Interior by the act of July 3, 1958, to lease © 
152 


= lands: beneath nontidal navigable waters ae area ag as 
ACQUIRED. LANDS LEASES _ Heche ; es . 
2. A description in an acquired: lands oil aud gas lease. offer for a fein 


268 


of unsurveyed land which uses.as part: of :the boundary :a:/line | ; 


drawn on a’ map prepared by the acquiring agency, but which does: 


not give the course or distance for such: line, is incomplete and is 


‘not a-complete ‘and accuraté-deseription:of the land applied: for.-— 


= An acquired lands oil.and gas lease offer:-which described a ‘tract of 
unsurveyed land in.terms of the tract.number: given ‘it ‘when: it: “was. 


255 


acquired by the United States, the outside boundary of the tract, as... 


Surveyed by the acquiring agency, and lines run from points on the. 


outside boundary to other points on the outside boundary by courses. 


and distances, and which had, as part of the description, a map used 
by the agency. administering the land on ‘which the parts of the tracts 


desired are marked, out, complied with the regulation i in. effect at the 


time the offer was filed____..--- 


“4, An acquired. lands lease offer for lands ‘in which the United States. 


256 


owns, only a. fractional interest in the minerals must be rejected hd | aaa 


is not. accompanied by a. statement. as to ownership. of operating 
Tights: in the interest not owned by. the United States., ae 
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OIL AND GAS. LEASES—Continued Bg ste hig lige ge a oe teat = is 
:,- ACREAGE LIMITATIONS ae mesg 
"6. Where the. exact; acreage covered oy: an. + of, ands gas. z isages offer cannot 
- be determined because certain unsurveyed lands: included in the offer 
cannot be identified. as a result.of the-indefinite description ofsuch . - 
lands,:but other :lands.covered: by the offer..are properly; -described,. 
and. where it: cannot: probably. be: said: ‘that the.total: aéreage: inthe 
offer, exceeds 2,560. acres, the: offer is. not ‘subject. to. rejection for vio~ > - 
lation of the 2, ons acre a ee 371 
APPLICATIONS | a! ee GPE ; 


6. The fact that public land is covered by an outstanding appledtion” for 
an oil: and’ gas ‘leasé does’ not render it not available for leasing 
within: the meaning’ of the: ‘regulation requiring that, with certain _ 
exceptions, an ‘application for an ‘oil and. gags lease include’ not less. | 
than 640: aeree ee ee 19 
“T> Lands embraced within an ‘oil and gas lease offer cease to be: ‘lands: 
available for leasing: within the meaning of 43. CFR 192.42(d)-on the -: 
date: the. offer is. signed py. an. authorized. officer. of the United. States 
“even though: the léase: does’ not. become effective’ ‘until the first’ of the 
“efolowing months 202 oe ee at 19 
8 Where lessees timely filed’ applications. for extension: of their leases 
and, thereafter; before the end: of the primary lease terms, relin- 
quished thé’ leases, as a consequence of which no right to an exten: 
. sion of the leases survived, ‘the lands nonetheless remained unavail- 
able ‘for further leasing until after-the notation of the tract books 
showing the final’ action taken on the extension. applications: —-__.2- 92 
_ 8. Where. there is an ‘approved: corner. of: the public ‘land survey: ‘within 
~~. two miles, an offer: for ‘a: noncompetitive lease of unsurveyed' lands 
_ in Alaska which is not connécted to that corner is defective and fee os 
. ©’ earns the offeror no priority_____ Eee ite MCN wip rh eee ee 148 
10, An’ offer for a “oncompetitive’ oil and gas lease is properly rejected 
wc where the lands epee: as are embraced in: an neneane oll and’ gas. 
lease. CE ee Sos ag ad ee 8 -- 148 
M1. Oil and: gas’ ‘lease applications ponding when: ‘the plats: of. survey: sof 
‘school sections: are ‘accepted do not prevent attachment of the grant 
to the State of such school sections under the act of January’25, 1927, 
as amended by the-acts of: ‘April. 22,,1954, and July 11; 1956,;-even 
though the: applications’ are: > filed: 3 ‘anys before ae a ee DIA of me 
plats ‘of: survey 22 O.d er Se ee eae Pe 204° 
12, AP description ‘in an' ‘aequired 1 lanai oil and gas: lease offer for’ a ‘that 
heeft ‘unsurveyed: land which: uses as part’ of the boundary 2. line drawn 
on'‘a’ map ‘prepared by the acquiring: ‘agency, but: which does not give - 
the’ ‘course or’ ‘distance: for stich’ line, is incomplete and is: not’a: com. 
‘plete and accurate description of the: land applied. foros 255. 
a : 18. An acquired lands oil and gas lease offer which described a tract ‘of 
“ Uhnsurveyéd land in-térms of ‘the’ tract: number given it when it was. 
acquired bythe United States,:the outside boundary of the tract, ‘as 
surveyed by the acquiring agency, and lines run from points.on the 
outsidé boundary to‘other“points on: the outside: boundary by courses a 
and distances, and’ which had, as part of the descripition,'a map'used. 
Pye ne be aed noministering the: is on - which ee Dapts' we the. tracts 


fine “pee 
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APPLICATIONS—Continued ae 
desiréd ‘she niarked out; complied withthe! tepulation. im: effect: fat: ‘oa 
timé the Offer was: filed: fete : = 

14, An dilarid: gas lease offer: wmitist. He rejected with loss.of priority: shan 
it fails: to coniply: with’a: “mandatory Fequirement: ofthe regulations 
- dnless sueh’ failure-i is’ specifically excused bythe: regulations_~-2-.i2) 256 
15. A’ regulation: pr ‘Oviding that, to: determine the ordeér‘in. which: simiil: | 
“ taneously ‘filed--applications. will-be- processed;' all''such applications — 
which. conflict in whole. or in part. will be included invadrawing«:. 
does not authorize a,drawing.of. simultaneously,t filed:oil,and gas lease... -, 
offers,. some. of which are and some of, which are. not. in. conflict in 
“whole:or-in part as'to the lands described i in. the applications___-____ 278 
16. A. drawing is. properly, set: aside..where: it included. simultaneously. . 
filed offers for oil and gas leases: some of. which were. and’ some, of 
which were not.in conflict in whole or in Part eee: a nee oe ee -; 278 
17. The regulation which proy, ides. that. -a,document.required. to: pe, filea 
; within a- stated. period, the last day: ‘of which. falls: on & nonbusiness 
day;-.is: timely. filed if. itis. filed on.the next business day, the office is 
open to the public, permits additional time for filing an. application : 
_ for.extension;.of a. noncompetitive oil-and.gas. Jease, when, the expira--; 
tion, of :the primary term: of. -the lease. falls, ‘On.2 monbusiness. day, but af 
_ during that: additional: ‘time, : the, land, formerly. covéred: Dy: the. lease ; 
is not, Segregated. solely. because. an. application. for extension may, be 
filed; if, an application for, extension, i is not timely: filed, .the. land. is 
available. for new offers.on,the first day, following the expiration. date an 
of the.primary term of the lease even though, the ® expiration. date. fell Poe 
on-;@ nopbusiness day—.22. 6 ve poe neg he ee igs ~ 288 
18. A.request. for: reinstatement of an offer, ‘for an oil and gas lease which ei 
‘the offeror. has withdrawn constitutes a new. filing which, must, com- oe 
ply. with the. requirements of the. regulations, including the payment 4 4 Me 
of -a; filing. fee, to. earn, the: offeror priority. 2s... cows Ee a BE f 832 
19. Oil and gas lease offers: for unsurveyed unnamed islands in | Alaska Pe ogi, 
are properly rejected where: the: description. in the offers. states only, Sg 
that. the: islands. are. located. ‘between. named. unsurveyed. islands, — : 
< named: ‘bodies: of water,:and the: shoreline, such..a- description being ere 
too; indefinite: to identify. ‘the islands. included: in. the ‘offer ;, and, oil 
~ and. gas, lease offers: for: portions, Of. unsurveyed named , islands in 














: oe “870 
20. Where: ¢ an. . offer. contains: an “indefinite, ‘description, as. to. certain, un- 
ae lands. applied for, but other: lands in the. offer. are properly 


lands,: ent -else. ‘being: pode is eine Ee eke ee 870 
21. “Where. an: oils and Bas lease, offer: includes certain “Tands which are oan 


_ othe: indefiniteness-< of: the. Aseoelvitonia of part. of, Ae: land, inakes, im- 
. _ possible: a- -determination whether. the’ entire. offer. describes. land 7 
which.can he contained in. a-6-mile square area;., and. the. description : 
in ‘the. offer: does not: violate the: 6-mile: square: requirement, the.offer . an 
igs not subject to rejection for violation, of the 6-mile square rule... 871 
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9B, 


224, 


96, 


27. 


28. 


29, 2 


ASSIGNMENTS | OR: TRANSFERS: 


fe 80. 


be: determined Hesnece Serna aye lands. included in’ the offer 


cannot be identified: as‘a-result: of the-indefinite deseription of such: ©: 


lands, but other «lands covered: by the: offer are properly described; 


and: where it ‘cannot probably be’ said 'that*the'total ‘acreage in the 
offer’ exceeds 2,560: acres; the : offer’ is not-.subject to rejection for 
violation ‘of the: 2,560-acre rules: i522. 
Where the: amount’ ‘of ‘rental ‘submitted'-with:an ‘offer appears: to: be. 
sufficient, but: this cannot be positively: determined because a part.of 
the land” covered by the-offer ‘is. inadequately described, “and. the 


rental submitted:is more: than sufficient for land incéluded in ‘the offer | 
“which is properly: ‘described: and‘ cannot: be said to. be insufficient for. 


all the land‘included.in the offer, the offer’is not subject to. rejection 


- on the ground ‘that insufficient:rental was: ‘submittedici 22 be 


Land -included:in-an- outstanding. -oil- and. gas -lease--which.-has: been 


371 


371 


extended by the manager. is not available for leasing to. others: and +. - 


an application . filed ‘fer: such. land. mIaust’.be rejected . regardless. of: 


whether. the. outstanding: lease. was,or was not properly extended__.. . 
. The fact. that: public land. is, covered. by: an. outstanding application 7 
for an “oil and gas lease does ‘not render.it not. ‘available: ‘for. leasing 


within the meaning » of the regulation requiring that, with certain 


exceptions, an. application for. an oil and gas lease Reece not less ; 


than 640. ACT@S__--- baat ie 2 a Oe SS a a 
A noncompetitive. oil and gas.lease. offer, for. 2. 560 acres. is d properly. 
rejected in its entirety. where. 2,240: acres of the land. applied for.are 
withdrawn from mineral leasing. and other land adjoining the re-- 
maining 820 acres. was. Aya: for. repene at. the. time the -appli- 
cation. Lwas, filed_.--___. oa ee ee St oy ea 8 ee 
Where the.Geological Survey, reports to. the: manager that: a. lease is 
extended. by. reason of production and. the. manager so notes the 


serial register page,. the lands covered by the lease are, not available 


tract books,-even. though: in fact: pr oduction. on-the.lease bad ceased 
prior;.to. the. termination. of the, primary; term: -of the. lease_=_: 


Offers to.lease.for ‘oil. and..gas for lands,-covered, by: an oil and. gas 


. lease.in. its extended term.must.be rejected, whether. the. extension 


is valid or. not, because. such lands-are;not. open to filing until the 


cancellation. or. termination ofthe lease has been: noted: ‘On. the. track: ta 


An: oil. and. gas ‘lease offer 1 is: neouecly rajected. as. to saeveoail lands a 


-which.. are not described: in .conformity. with the. most recent plat 
of SN ae arena tpe i enghciten t 


A partial assignment ofan oil ‘and gas: lease, when approved; “creates 


_ two separate leases. and: the’ existence: of a producing’ ‘well: on one 


Jease will: not’ b place. ane En ee in - the gee’ of a ‘producing: ‘Teaibe_——- 


separate leases: anes, in: those’ instances - aghere: partial assignments 


384 


. for. further. leasing until. the termination of the. lease. is noted in the. <=. 


388 


= 398. 


of oil” and gas. Teasés are ee arid! for’ the extension. of those > Sep oe 


40 
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OIL AND GAS LEASES—Continued 
_ ASSIGNMENTS OR TRANSFERS—Continued 


arate, or segregated,: leases on, when. the. conditions ontlined ‘in. athe es 


section are Met...s.1---0 0 ete ee tes 


32. Nothing in section 30(a) of: the Mineral Teasing Act, as amended: 
‘operates. to extend.oil; and. gas.leases assigned: in their entirety}. COB: 


sequently, where an: -assignment. of. a lease i in its entirety, filed:duriig’ 

. the last month of the 5-year extended. term of-a-lease, is approved, . 

the action is erroneous since the assignment could. become effective. 
only on the first.day of. the month following expiration of the lease_- 


38. Where an assignment:of. an oil and-gas.lease in its entirety and..a 


partial assignment of the: lease by. the assignee.under ‘the first as- 
signment.are filed during the last month of ithe extended 5-year term 
of the lease, it is error to approve the assignments and.to. hold that 
the segregated leases. are extended for a. period of 2.years.as the re- 
sult of the partial. assignment, .and . the: extensions.:should: be 
eanceledi--__~_.- ee 


CANCELLATION. ~ 


34. 


35. 


36. 
37. 
98, 


39. 


“Al. 


Where the District’ ‘Court directs the S paetetaiy | to issue an oil and 


gas lease to an offeror for land covered by an’ outstanding oil and 
_ gas lease, the latter must ‘be cancelled so: that ‘the’ Secretary” can 


comply with the order of the: OOUTtA J sh eso eee ee 
A ‘noncompetitive oil and gas. lease covering land in’ excess of a 


6-mile square issued without regard to: the departmental regulation: 


which so-limits the area of-such leases must: be- cancelled when the 


- ‘Page 


. 880 


. 880 


' 3880 


11 


‘violation of -the: regulation: Ais ‘disclosed and there is’ pending, a ai 


qualified junior application for the same landiwi.22) 020 


“Where an oil and’ gas ‘lease is issued “pursuant: ‘to'an- application ; 


14 


for less than 640-acres which did not ‘include adjoining lands which 


were available for leasing at the-time the application’ was filed, the . 
lease must be canceled where'a subsequent application for the game - 


land is filed at’a time when the adjoining” lands’ were not available 
for leasing and is: ‘pending: when ‘the’ leaseis issuedt_oou_ Spies 
A: noncompetitive oil and gas lease must ‘pe canceled: where’ the: lessee 
did not file the first proper application’ for the’ lands inivolved_-__s* 
The provisions:of.section 31 of the Mineral Leasing ‘Act, as. amended, 


49 


relating to the cancellation’ of ‘leases ‘for lands known’ to contain’ vo 


valuable deposits. of oil:and gas do not apply to’ leases terminated 
under the provisions of section’? of the act’ of July. 29, 1954 
The qguthority of the Secretary to Cancel an ‘oil’ and: gas: lease is. 


independent of the right of the lessee to a-refund and the Secretary. 


26 


need - not. determine. prior’ to or simultaneously’ with cancellation - woe 


_ whether the ‘lessee is entitled to a ‘refund of moneys: ee to thé. 


United States in- connection: with the. lease ow 


. A decision that a lease is to be canceled; standing by itselt, ts not™:* 


a determination one way or.the.other that repayment of moneys paid 


in connection. with, the. canceled. lease. is. or is: not to-be made.i_.__- 


The Secretary of.the- Interior need: not.return ‘moneys. paid: in: con- 


114 


“115 


nection with an-oil. and. gas. lease as a eongito ‘to: cancellation of. ee 


F An oil and gas. lease which has een issued on “the hacia OE an offer 
defective in that the description of the lands applied for was not . 


115 
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OIL AND GAS LEASES—Continued 
i CANCELLATION—Continued 


tied .to.an approved corner. of a public, land survey as ee by 

43 CFR 71.2(a) {1)..will not be canceled: where there.are no inter- 

vening rights of third-parties... _.-.-_.-----.----~---+--=-+--~--—~ _ 148 
43. An.oil and gas lease is properly canceled where the lease was issued — 

on land in an existing settlement claim in Alaska not subject.'to a 

mineral. reservation without notifying the entryman and affording . 

him a opportunity to show that the land was. not prospectively 

valuable for oil and gas and the entryman has submitted an accept- 

able final proof. -prior to a determination by the Geological Survey 

that the land is prospectively valuable for oil and gas--____------- . 201 
44, A noncompetitive lease erroneously. issued to a. junior applicant is 

" properly. canceled where. the. prior offer of a qualified applicant ; 

was improperly rejected Ee OS a RRS Te SOE OED DE Na are OTe eR PS - 288 — 
45. Where an assignment of. an oil and gas lease in its entirety and a” 

partial assignment of the lease by the assignee under the first. assign- 

ment. are filed during the last month of the extended 5-year term 

of the lease, it is error to approve the assignments and to hold 

that the segregated leases are extended for a period of .2 years as 

the result of the pase assignment, and the extensions should be : 

CanCeled is. Su 8 eS ee 380 
46. An oil and gas lease must be canceled where the lessee filed. his 

application for. the lands involved ata time when the lands were 

included in.an: outstanding lease determined to be extended by pro- 

duction, although subsequently the determination was found to 

have been a 388 

CONSENT OF AGENCY: 


47, Oil and gas lease applications are properly: rejected where the iid 
applied for are in a‘national forest administered by the Department 
. of Agriculture and that:agency objects to: the issuance:of leases-_-. 106 
48. An- applicant for: a noncompetitive lease of acquired. lands being ~~ 
_administered ‘by: the Forest Service is properly required to. file 
written consent to: stipulations imposed by that. agency-as a condi-. 
tion precedent :to issuance of the lease; or.face rejection of his 
Offer 2627 eos Be ee Se I 256- 
DISCRETION TO LEASE ere = pe 


49. Section 6 of the act’ of February 28, 1958, does not give the. Seecre-.- 
tary of the Interior authority to issue oil and gas ‘Jeases, with the 
concurrence of the Secretary of Defense, on lands in existing 
withdrawals which expressly, prohibit mineral Jeasing_.__ 2/3 272 
50. A noncompetitive oil‘and ‘gas lease issued under section 17(ay* ‘of 
_the Mineral Leasing Act, as amended, i8 entitled ‘to the single ex-— 
tension afforded by the bites: paragraph of section 17: of the act, 22. 
as amendeds ese 8 ieee Sn eg i A win 292 
° EXTENSIONS 


51. Where lessees timely filed applications for extension of their leases’ 

: and, ‘thereafter, ‘before the end of .the primary lease terms, relin- ." 
quished! the leases, .asa::consequence of which no right to. an -ex- - 
tension of the: pees survived, “the lands nonetheless: zemained 


"age 


536033—60-_—6. 


42 


OIL AND GAS. LEASES—Continued . 
/ EXTENSIONS—Continued ; 


52 


BB. 


54. 


INDEX-DIGEST 


unavailable for further leasing until after the notation of the<tract 
books showing the final action taken on the extension applications—~ 
A noncompetitive oil and gas lease issued under section 17(a) of 


Laks “Page 


92 


the Mineral Leasing Act, as amended, is etititled to the single“ex- = 


tension afforded by the third paragraph of section’ 17 of: te ‘act, 


% as: amended: 22. eee ee a 
Section 30(a) -of the Mineral ‘Leasing “Act, as amended, prove 


for separate leases only in those instances where partial assign-~ 


292 © 


ments of oil and-gas-leases are made and for the extension of ‘those - . 


separate, or segregated, leases only when. the conditions pabincd 
‘in the section are metono2_ SEE CR ee ee 2S 


Nothing in “section. 30(a) of the Mineral Leasing Act, as nineuded: 


: operates to: extend oil and gas leases assigned in “their entirety; 


Si consequently, where an assignment of a lease in its entirety, filed 


+ Ot 
any 


during the’ last month ofthe 5-year extended term of a lease, is 
approved, the action is erroneous since the assignment could: be- 


come effective only on the first ay of the month eee ss a 

tion of the "TOA See es ee a he a Si ee - 
- Where an assignment of an oil and gas ledse in its sauncer and a 
partial assignment of the lease by the assignee under. the first as-* 





-. gignment are filed during the last month of the extended. 5-year 


56. 


57. 


58. 


term of the lease, ‘it is érror ‘to approve the assignments and to. hold 
that the: Segrégated: ‘leases:are: extended’ for a period ‘Of 2 years as the 


result of the pea assigunient, aud the extensions should De 


pannel etas we ot ee A oe ee a ee 
Land included in an oulstandizig oil and gas lease which has ‘been 


extetided by the manager is not available for leasing to others and: 


an application ‘filed for such land must be rejected regardless of 
whether the outstanding lease was or was not.-properly extended_~ 
Where the Geological Survey reports tothe manager that a lease is 
extended by reason of production and the manager so ‘notes the 


. Serial register page, the lands covered by the lease are not available 
fot further leasing until the. termination of ‘the lease.is noted in | 


the. tract books, even though in. fact production on the lease had 


ceased prior to the termination of the primary term. -of the lease_— 


380 


380 


888 


Offers. to. lease for oil and gas for lands covered by an oil and.gas. . — 


lease in its extended. term: must. be ‘rejected, whether the extension 


is valid or not, ‘because such jands are not open. to filing -until the 


cancellation. or termination of the lease has: been- noted on the tract 


FIRST. QUALIFIED APPLICANT 


59. 


A noncompetitive lease erroneously issued: fo; a junior applicant :is 
' properly. canceled where the prior offer OFA qualified applicant was 


improperly rejected___.—--__--. _.-----~--+--+---~-~---- peers pee 


FUTURE AND. FRACTIONAL INTEREST LEASES. 


60. 


“AD! acquired lands-lease’ offer. for lands in “which the United States 
owns only a. fractional interest in the minerals must be rejected if 
it is not accompanied by a statement as to ownership of operating 
rights in the interest not owned by the United States_..2. 25 ----=5 


. 888. 


288. 


JINDEX-DIGE st 


OIL AND GAS LEASES—Couitinued 
__ _ KNOWN GEOLOGICAL STRUCTURE 


es a 


62. 


A noncompetitive oil and gas lease offer. for lands waitin: the limits 
of the known geological ‘structure of:a producing. oil and gas: field 
must.be. rejected 2.0 ee oe ee eee 


The Geological Survey’s definition of the known geologic structure of 


a producing .oil or gas. field will, not be ‘disturbed. in absence of a 


clear. and definite. showing Eee it. was improperly. Wades on. 2452— 


LANDS: SUBJECT TO --: 


63. 


64. 


65. 


- 66. 
67. 


68. 


69, 


Lands the title to which has been onveed to the. United States pur- 
-‘Suant:to a private: exchange authorized by section 8 of the Taylor 
Grazing Act do not become available for offers to lease for oil and 
gas simply upon the acceptance of title on behalf of: the United 
States, but only when an order ‘is issued opening them to such 


; CONS OST LOR coi cat ee as ne 


Land embraced within. an outstanding’ lease becomes land‘ unavail- 
able for leasing from the date the lease is signed by an authorized 


officer of the United States even though the lease term does not be- .. 


gin until ‘the first of the following month and an offer ‘filed for such 
land:after the signing of the least: must be’ rejected: it 


Lands consisting of ‘tidelands along the Alaska’coast:or.of beds and” ~ 


bottoms of navigable rivers or lakes: in..Alaska are not subject to 


leasing under the Mineral Leasing NOGA ee ee ee : 


Land. withdrawn: for military purposes. by. means of a. public land 


48 


Page 


388 - 


388 


61 


148° 


152 


order which specifically ‘withdraws the land from mineral. leasing |. 


but, permits the: Secretary of. the. Interior to authorize: surface uses 


and removal of materials thereon is. not thereby subjected to. oil and ae 


gas” leasing... _- eh Tee a a Se 
Section 6 of the act of February 28, 1958, “does not give the Secretary 
of the Interior authority to issue.oil and gas leases, with the .con- 


“eurrence of the Secretary of Defense, on lands in existing | with- 


drawals which expressly probibit. mineral Jeasing______-. Pode owes 


‘The regulation which provides that a document requir ed to. be filed 


QTL 


22 


within @ stated period, the last day of which falls-on a nonbusiness 


day, jg timely filed if it is filed on the next pusiness day- the office is 


open to. the public, permits. additional ‘time for filing an’ ‘application 


for extension of.a- noncompetitive oil and gas lease when the expira-: ~ 


. tion of the primary term of* the lease: falls on ‘a nonbusiness’ day," 
but during that ‘additional time, ‘the‘land formerly ‘covered “by-the. :: 


lease is not segregated solely because an application for extension 


may be filed; if an application for extension is not timely. filed, the 


land is available for new offers on the first day following the expira- 
tion date. of the primary term of the lease even thought ene: eapipatien 
date :féll on a nonbusiness days SEE sie eh a ee he 


Under the automatic termination provision of section 31 of. the. Min- : 
eral Leasing Act, that upon failure of a lessee to pay his rental on... 
or before the anniversary date ‘the lease. -will. be automatically. ter- 
minated, a lessee has the whole of the anniversary ‘date, while the ~ 
land Office is open for business, “within which to pay the rental; and 
an oil and gas lease application. filed on the anniversary date for land 
included in the prior lease is prematurely filed-and must be rejected, 


the prior. lease. being in 1 effect for the whole diy fen eer eer a 


288. 
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OIL AND GAS LEASES—Continued. ... 
tn: LANDS, SUBJECT TO—Continned © a 
70. Land included in an outstanding’ oil and gas lease: which has been - 
extended by the manager: is not available for’ leasing to: ‘others and 
an application filed for. such land must be rejected’ regardless: of 
whether the outstanding lease: was or was not properly extended_. — 380 
71. Where the Geological Survey: reports to the manager that-a: lease is 
: extended. by reason ‘of production. and the’ manager so notes the se- 
rial register page, the lands covered by the lease are not:available: °° 
for further leasing until the termination of the lease is noted.in _., 
the tract books, even though in. fact. production on the lease had. 
- ceased prior to the termination of the.primary term. of the lease_- . 388 
72. Offers to..lease for oil and gas for lands covered by au oil.and gas 
lease in its extended term. must be rejected, whether the extension 
is valid or not, because such lands are not. open to filing until the 
cancellation or termination of the lease has been noted on the tract —.. 
book eo escent at eS se 388 
73. A nincompediive’c oil and gas lease offer for lands within’ the limits 
of the known geological structure of .a peoguene oil and gas. field 
must be rejected ga Nh te ee 388 
‘NONCOMPETITIVE LEASES. ; 28 
74, A noncompetitive oil and gas lease issued under section 17 (a)--of the 
Mineral Leasing Act, as-amended, is entitled to the single extension : 
afforded by the third paragraph of section 17 of the act, as amended_— . 292° 
PATENTED OR ENTERED LANDS _ 
75. An of] and gas lease is properly cancéled where the lease was issued 
on land in an existing settlement claim in Alaska not subject . to a 
mineral reservation without notifying the entryman and affording * 
him an opportunity to show that the land was not ‘prospectively val- ~ 
uable for oil and gas and the entryman has: submitted an acceptable 
final proof prior toa determination by. the Geological Survey that the 
land is ‘prospectively valuable for “oil and PAG ee - 201 
PREFERENCE RIGHT LEASES. . = 
76. Section. 6 of the act of I iy 3, 1958, gave a refer ence right. to an oil 
and gas lease to lands. beneath-.nontidal. navigable waters only to 
those whose leases. (or offers or applications) included public lands 
otherwise available for.leasing adjacent to such lands__-_-.-.--. 152 
RELINQUISHMENTS | ‘. Dig: ' 
77. Where ‘lessees timely. filed dopli@ations for. ‘extension of their leases 
and, thereafter, before the end of the-primary - lease terms, rélin- - 
quished the leases, aS a*consequence of which no right ‘to ‘an’ exten- 
sion of the leases survived, the lands nonetheless. remained unavail- 
able for further leasing- until after the notation of the. tract books — 
showing the final action taken ‘on. 1 the extension Pe parry OD 
RENTALS ae oe iy . 
78. “Where an oil and gas lease tas. been canceled, ‘the lessee petitions 
- for reinstatement and pays part: of - the rentals: accruing prior to 
final action. on the request for, reinstatement, and the. lease is subse- 
quently reinstated on the ground that. the cancellation: was improper, 
the lessee is ‘uot entitled to a refund of the rentals covering the 
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OIL AND GAS LEASES—Continued 
_ RENTALS—Continued 


» 29. 


80. 


81. 


83. 


" ROYALTIES Pe eaten) 
In making settlement for tes gas royalty: due: to. ithe. United 1 States 


BA. 


- period. between. cancellation:.and: reinstatement, oe: is cole vet to 


pay. any‘ rental’accruing’ ‘during. that: period = -.--2_ gare eee ESP 
The assignor of an oil and gas lease. may; after the filing of an assign- 
ment but prior to-its approval, “elect to ‘bring ‘the ‘lease under the 


- automatic termination:provision -of section 7 of the ‘act ‘of July..29, 


1954, and the lease remains thereunder whether the assignment:is 
approved ‘prior to or after the: anniversary date ofthe: lease. ene 


assigneée’s concurrence in the election is not essential-2_-------~- 
There is no exemption from. the. provision_of the act of: July 29, . 
1954, automatically terminating leases: for failure:to _pay rental 


timely of leases: which contain valuable deposits of oil and:gas ‘but 
do not-have.a well capable of: producing i in ‘paying: quantities___-_-- 
The fact ‘that rental. payments are offered: and: accepted'on a lease. 
that has terminated cannot continue. or: reinstate.the: lease 


. Where the amoutit of rental submitted: with:an offer appears to be 
sufficient, ‘but: this cannot:-be: positively determined because‘a part’ 


of the land ‘covered: by the offer is inadequately described, and the 
rental submitted is. more than: sufficient: for. land included:‘in' the 


_ offer-which is properly describediand cannot: be. said to be insufficient 


for all: the land included-in-the -offer, the ‘offer: is. not subject to re- 
jection: onthe ground. that insufficient. rental was:submitted:.-222- 
Under: ‘the ‘amendment ‘of ‘section: 22: of: the: Mineral Leasing Act “by 


the act of July.3,.1958, payment: of the: first year’s rental at the rate’ 


45. 


“Page 


23 


26 


26 


871 


of 50 cents. per. acre: ‘is. properly. required. with respect. to offers for oil. wyrryy 


and gas leases on lands in Alaska filed on or after May 3, 1958. pee 


under. an;oil and gas:lease, a.lessee.may: not deduct: from the price, 
it receives for the gas sold in the field the .cost of transporting the 
gas from:.one point; in.the- field to the :point of delivery. under:the 
sales contract nor may it deduct :the cost of: compressing and dehy- 


drating ‘the gas to meet:the requirements ¢ of the sales: contract—.++= : 


SIX-MILE SQUARE RULE rag 


85. 


A noncompetitive oil and: gas lease: covering ‘Jand in’ "excess of a‘ 6- 


mnile ‘square issued: without regard ‘to: the départmental ‘regulation 
which so limits ‘the area of ‘such’ leases must be canceled when the 
violation. of the regulation is disclosed’ and there’ is pending a | quali 
fied junior application’ for the’ same’ land_: : 5 





86. Where: an oil and gas lease ‘offer ‘includes’ Certain: lands: which. are 


properly described and: others: which -are ‘indefinitely described’ and 





28TT 


54 


14 


the indefiniteness of the description of part:of-the land: makes im#::~° > 
possible a determination whether the entire offer describes: ‘land :..:, 


which can be contained in a 6-mile square, area, and the, description : 


in the, offer does. not violate. the 6-mile, square requirement, the offer 
is not subject to rejection for violation. of. the 6-mile’ square rule__.- 


TERMINATION 


87, The-assignor. of an oil.and. gas sia: may, ‘after the “aun of an‘ as: | 
-Signment but prior to its approval, elect to bring the lease under 
the automatic termination provision of section 7 of the act of J uly .. 





| BT1 
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: OIL AND GAS LEASES—Continued 
oth, ‘TERMINATION—Continued moe eas 8 re OP ec aa 
29, 1954, and the lease remains thereunder. Reicttien thie: amare. 
is approved prior. to or.after the anniversary. date of.the lease. ane 
: assignee’s concurrence in the election is.not essential 2 20 | BE 
88. Although a lessee of an oil and gas lease-issued prior ta July 29, 1954, , 

_ may.elect:to bring ‘his lease under the: provisions of section.7 of the 
— act:of J uly: 29, 1954; whether there is:a producing: well:on it or.not;. 
the lease: will not automatically’ terminate for::failure ‘to: pay: the 
rentals timely, if ‘on the anniversary. date of the lease there is on ‘it 





8 producing old ERR SEISsaE tc ai Ee apne aro, ete ei ee ee peepee see 26 
8&9. The fact. that rental payments are offered and accepted: on:a lease 
that :-has terminated cannot continue or reinstate the lease-._.: > 26 


: 90. The provisions: of section 31: of the Mineral Leasing Act, as amended, - 
relating to:the cancellation of leases for Jands:known to contain valu- 
able deposits of oil and: gas do not apply to leases terminated. under 
‘the provisions of section 7 of the act of J uly 29, 1984. woe eS “26 

91, Under.the automatic termination provision. of section 31 of the ° 

Mineral Leasing Act, that-upon failure of a:lessee to pay his. rental 
on or before the anniversary date the lease-«will. be ‘automatically 
terminated, a lessee has the whole of the anniversary date, while the - 
land office is open for business, within which to pay the rental,.and . 
an oil and gas lease application filed on the anniversary date for land 
included in the prior.lease is: prematurely. filed and must-be rejected, at 
the prior lease being in effect: for: the whole Gaye -_ 22 st 342 


OREGON AND CALIFORNIA RAILROAD. ‘AND ‘RECONVEYED ‘coos set 
- GRANT LANDS 
RIGHTS-OF-WAY¥ 
1. The rights-of-way: provided for in 43° CFR 115. 154-179 for the Oregon 
- and California Railroad and Reconveyed Coos‘Bay Grant lands were 
- priniarily for timber roads. Roads “acquired by thé United States” _ 
as those words are used ‘in those regulations, do not include roads - ? 
constricted by others under statutory: right for’ mining purposes__ 361 _ 
é 2. One who applies for a right-of-way under the act of J anuary: 21, 1895, , 
must comply with the requirements of the regulations and-pay what: - 
ever fee that they require.... And, -whether he: acquire: a right-of-way 
-under-an appropriate rights-of-way act or use.the land for that or 
any other purpose, ‘he must comply: with. all applicable regulations 
_issued under. the. Oregon and. California. Grant land laws, which are 
directed to the management of the area, but such regulations may not . 
impose fees for the enjoyment of rights granted by otherlaws unless - _ 
clearly. authorized by. Oe re _ 861 


PATENTS OF PUBLIC. SANDS" 
GENERALLY : : : ; ta: : - 
1. A ‘protest: which alleges that mining claims’ have been, located. upon. 
land which has been surveyed at the request of'a settler, does’ not, 
.. -without:-further.proceedings,:, amount. to. a pending protest or contest 
‘within the meaning of the proviso.to section 7 of the act of March 8, © 
tte pensietaiciane Se gs fin moar shires ae ee Sa 848 . 
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PATENTS OF PUBLIC LANDS—Continued _ ilenee 
. GENERALLY—Continued in SR a Sha eee 


2, Where-a pr otestant files.a protest: against the: issuance ofa patent for 
a: homestead entry. in: which: it ‘is alléged:that the~ entryman: has ° 


alienatédhis entry prior toe submission of final proof, notice of: the 
charge is served upon the entryman‘and-he‘responds to.the charge 
in his:final proof, there is'a protest pending. within the meaning: of 


the proviso. to. section 7 of the act: of’ March 3;-1891,; which: will pre- 





vent thé. entry from being confirmed upon the lapse of 2 years from. 


the date of .thé issuance. of the receipt: ‘acknowledging eeu of 
‘final: fees and: comm eS pee Tee wl 


PHOSPHATE LEASES AND PERMITS - 
‘GENERALLY 


1. The amendment of the phosphate regulations to omit the minimum ~ CS 
expenditure requirement did not of itself amend the terms of pend- ~~ - 


ing offers of ‘sale which included a-minimum: expenditure require-~ 


- ment as prescribed in the former:regulations, nor does the amended 


regulation prevent the imposition of a minimum ‘expenditure re: _ 


quirement in. fubure: offers of Sees EOE gE ea RTE Te 
2..A decision’ declating a high bid at a phosphate lease sale ‘and stating 


that a lease will be offered to: the high bidder but not until the lands ; 


are surveyed does not ‘constitute an acceptance of the bide 
8. Where: a phosphate lease sale is held with a minimum expenditure re- 
quirement as a condition of the sale and a ‘bid i is offered on that basis 


and the manager purports to” ‘accept the’ bid’ free from the minimum. a 


expenditure requirement, the purported acceptance is not an accept 
ance but a counter offer which ‘does: not result in a contract... 


4, Where a phosphate lease sale is advertised on terms which include: a**"~ 
‘minimum expenditure requirement and a bid is submitted on that °* 


basis, but after the offer of sale is issued and beforé the date. of :the 





sale the phosphate. regulations are amended to eliminate the .mini-;, - 


mum. expenditure. requirement, ‘the. bid will not be accepted. but. the 
sale will be Feadvertiset: (2662 ee ; 


PRIVATE EXCHANGES 
GENERALLY oe 
Ai Lands’ the: title to which has bean’ conveyed to the United States pur- 


suant-to a private-exchange authorized by: ‘section 8 of the Taylor ; 


Grazing Act do not: become available for offers to lease for oil and gas: : - 


simply upon the acceptance of title ‘on behalf ‘of the United States, - 2 
but only: when an order is issued’ opening them to such disposition-_- 


PUBLIC LANDS 
(See also Surveys of Public Lands. a 
CLASSIFICATION: - - 


. 1. In determining‘ whether to alspose: of’ public: lands ‘which. have been ° 


61 


‘ withdrawn-by: Executive Order 6910,.the Department. must: ;pursuant ... -. 


to'section 7 of. the Taylor Grazirg Act, determine both that. the lands. 


: ~ are of the type subject to disposition under the Soldiers’ Additional 
_c-* Homestead. Act-and that, if-they are; that their a eas would. be 


- in-the public INLEVCST s,s Sees oe ees eer rea eneiee 
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PUBLIC SALES 
. ,- AWARD OF LANDS 
-lie sale-and two or more adjoining landowners assert a preference 
right. to purchase, if the. applicant*for the sale.is not.a -preference- 
right claimant the award will be made to the first person asserting 
a. preference right in the absence of equitable considerations justify- 
ing an award to some other preference-right claimant___22.+2_--. 
2. An award of a single subdivision of public land-offered at public sale 
to the first person: asserting.a preference right to purchase will not.be 
‘disturbed where. the. applicant for the sale.is. not a preference-right 


claimant and there are no equitable. considerations requiring ane. > 
., 845 


award to any other preference-right claimant-__-_-_.----__. Ria 


RIGHTS-OF-WAY 
ACT. OF JANUARY .21, 1805. . . : 
1. The United States mining laws give to the losators and owners of 
Mining claims.as a necessary..incident.the right of ingress and egress 
across public lands’ to their claims for purposes of. ae ine 
_ Claims and as a means toward removing the minerals=>_---2222202_ 


: Page 
1. The general rule is that where a: single subdivision is offered for suite ; 
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2. One who applies for a right-of-way under the act of January 21, 1895, ae 
must comply. with the requirements of the regulations and pay what- Sy 


ever fee, that they require. And, whether he acquire a right-of-way. 


under an appropriate rights-of-way act or use. the Jand for that or 


any. other purpose, he must comply with. all applicable. regulations es 


issued under the Oregon and. California Grant. land laws, which are 
directed ‘to the management of the area, but such regulations. may 
not _impose ‘fees ‘for, the enjoyment. of . rights granted. by other 


laws unless cleaily authorized. by VAM Coach ee eee eee 


RULES OF PRACTICE - 
APPEALS”. : 
Generally - ; : 
1 Under ‘rules governing its procedure, the Board of Contract Appeals 
is without authority ‘to entertain more than one petition, for re- 
‘ consideration of a decision 222 


361 


177 


2. A confession of error submitted by an Examiner of Inheritance for’. °° 


consideration in connection with an appeal from the Hxaminer’s... 


order will serve as: justification for remanding.the case to. the ; | 


Examiner. for. further CHOU seu go sen ened aie Sot a 
3. After an appeal is taken.-to;,the:Director from a:decision of a land 
office. manager, jurisdiction : over the case.is in the former and the 


latter has. no suthorityt to-act: upon eRe yi cane be Beet 


‘Dismissal 


4, As the Federal Range Code for Grazing Districts requires: that x notice 


314 


348 


of intention to appeal to the Director of the Bureau of Land Manage:.”: : 


ment from a.decision of a hearing examiner must be filed. within. 


_ 10: days:after. the receipt ,of .the- hearing. examiner’s. decision by the 
appellant, it is. proper for the Director.to dismiss an appeal; to,-him: 
" where: it: is: shown that the notice of intention to. appeal was. filed 


after: the 10-day. ee had. elapsedz.si 22 ii nee nee niet, 
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RULES OF PRACTICE—Continued 

APPEALS—Continued anette caer aok ences 

nae Dismissal—Continued ; ee : ‘- “Page 
5: Where’ ‘the. contracting officer fully. ‘informs a. ‘contractor, of ‘the right 
of appeal and’ of the necessary procedural steps to be’ ‘taken, “and 

appellant.” remains. inactive. and silent and ‘does not perfect appeal, 

the. appeal will be dismissed for lack’ ‘of ‘prosecution_.._____ eee B81 

6. An appeal to the Dir ector of the Bureau of Land Management from the 


arr 


after the ‘notice. ‘of appeal is ‘filed the ‘appellant withdraws his lease 


oe offer. and requests a refund of the payment of advance rentals... _ B32 
|. The Board lacks jurisdiction’ in absence of a disputes provision in the 


COMETACE nn oo 409 
Extensions of Time | . : a 


8. The rules of practice: do not gumhioniee: officials of: the. Garcaa of Land 
Management to grant extensions of time for the filing of notices. of 
appeal.to the Secretary of the Interior: or. paying: the aes fee_.. 108° 


Service on Adverse Party 


‘9, Where an: ‘appeal to the: Seeretary is-dismissed. for. failure to serve a 
copy of the notice of appeal on ‘the adverse party, and the. appellant 
subsequently: submits proof showing that: the adverse party “was 
served within the time required, the de¢ision dismissing the apnea) 
will be vacated. and the case considered on its merits_. : : 845 





Timely Filing 


10. ‘An appeal to the Secretary of the Interior will be dismissed if the: -- 
notice'of appeal isnot filed or the: filing fee paid ‘within the: period 
prescribed’ by the Department’s rules of ‘practice_- 22: pS E Soke 108 

11. A: contracting officer’s findings that the drawings submitted to bidders — 
and incorporated in the executed contract contained data:ftom which“: ’. 
in about.2 hours’ time a qualified person could prepare ‘an estimate.’ 
of quantity which would have revealed: that: the material. to be: ex- 
cavated did: not exceed the quantity that: was. ultimately. removed, 
deals. with: technical: engineering ‘questions.. which. are. essentially 
questions of fact under the “disputes” clause of the: standard form of 

Government. construction contract. . ~ Hence; an: ‘appeal from ‘such. 
bo findings must:be taken within.30:days-from receipt.of the findings-. 156 

12. When :the 30th or last. day' on. which an:appeal may:be taken.from: «© 

findings ‘of. fact under the “disputes” clause falls on a- State holiday 
-. not declared by the Congress te bea legal public holiday, the time 7 
‘for taking the: appeal is not extended to the next business:day__2. 156 - 

18. Under the rules governing procedure: before the Board of ‘Contract 

.> . Appeals. a request for reconsideration. that is mailed within: the pe 
riod allowed for the filing of such requests, but that.is not. delivered: ee 
until after the end of that Period, is not timely SOR LES ete ree BUR 

EVIDENCE - - are 

14. A railroad: founatvaction: contrackon swho® in connection. “pith the Te- 
habilitation of The Alaska Railroad: was:required to:load, haul, and. 
place ballast is entitled to additional payment therefor when it was 
misled by the specifications into ‘believing: that each carload of 
ballast'would contain'42 cubic yards.of ballast but the preponderance 


50 
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RULES OF sper 
_ EVIDENCE—Continued | 


of the evidence shows that each car actually: contained 48. cubic yards: 
of ballast, notwithstanding that. the foreman in. charge of the con- ° 


tractor’ 8 ‘ballast trains had certified i in the course ‘of the loading that 


. each car contained 42, cubic yards of ballast, and the contractor’s 
‘chief officer. had not immediately challenged the erroneous certifica- 


Page 


tions, since he did not learn. the truth until after the loading of: the a 


: ballast had been proceeding fora considerable time, and it. was neces- 


sary to verify. the capacity _ of the cars by. checking with. their 


ans manufacturer____.-. he eae ae ace he 
oe 45. A report of a Government inspector is | Admissible : as evidence in a ; 


contract appeal proceeding notwithstanding that it was not prepared 


until the end of the day. during which the events ‘reported: tran- 
spired, and that-it: was. written up with the:aid of:notes:made by 
. the inspector during . the course. of. the day: which were. ndestreyen. 


after completion: of ‘the report.- 





HEARINGS : sae ae a esi 
» 16., It is-not an abuse ‘of discretion for. the. Director of. the. Bureau of if; 


Land. 3 Management to. deny. a. hearing. where..the- sole. issue: is the 
question: of-the.preper: classification. of lands: selected. under. the ‘sol- 


~ diers’. additional. homestead, 7 pone amie oe eae at Sv ee ae acon ee 


SCHOOL LANDS - 


eae 


GRANTS: OF LAND. uf Nopiet Mae Chae ted 


GENERALLY a PDEA 
4, Unsurveyed. school sections. found upon survey to be. swamp. in, ae ae 


acter.pass to. the. State. of Wisconsin, in accordance with the general 
rule, if at all, under the school grant, and not: the, later. swampland 


2. Numbered school: Beiiane: which: Aare: thelnded | in: mineral: ieaiseg’ sini 


eras 


_ applications ' are ‘excepted: fromtheprovisions ‘of : subsection’ (c) of 
section“ of the act of January ‘25; 1927, as amended;. which prevent . 
the attachment. of the grant to: States of numbered: mineral: school. 


sections ‘if,;.among .other.cireumstances, the land is: included ‘ina 


_yalid application,.claim, or right: initiated: or: held: wnder:: Federal 


laws until such: application:or ‘right -is relinquished or ‘canceled 


, 238 


815 


395 


204.» 


8. Oik and..gas lease applications. pending’ when: the plats: ‘of survey of 8! 


Mak 


MINERAL LANDS ~ 


school. sections:are accepted:do not prevent: attachment of the grant 


tothe State ‘of such: “school : sections under : the act -of: January. 


25,1927; -as-amended by the acts:of. April. 22, 1954; and: July: £1, 1956; 


" even: though ‘the: applications:are filed: 3: days terre ‘the: noteptance EY 
a weieth on .. , 204 


of the: plats of: any 





ip, Numbered school sections which are ‘ineluded in’ mineral jedsés: and 


_ applications are excepted from the provisions of subsection’ (¢) “of Pe 
. section 1 of the act*of Tantary?25;°1927, :as ‘amended; which' prevent : 


the attachment. of the-grant, to’ States: of numbered mineral sthool’ 


sections: if, among. other circumstances, the land is included: in:-a 
valid: application, celaim;: or-:right;’ ‘{nitiated..or ‘held under : Federal 


laws vantil: such, sapplication: or right is-relinquished:or canceled.iu | 


204 


INDEX-DIGEST: =. 
SECRETARY OF THE INTERIOR 


wel. The authority of the Secretary. to cancel-an-oil: and gas. lease ‘is inde-...: 
. pendent. ofthe right of the lessee toa: refund and the Secretary need 

not determine . prior to or: ‘Stnultaneously. with: cancellation whether : 
‘thelesseeis entitled to d:réefund: of moneys ‘paid: to the United:States-. 

in connection with the. Jease_— 2-5 Wek nee tee 114°. 


SMALL TRACT ACTS 
RENEWAL OF: LEASE : : SP ey SPE peta 
aA. An: application for’ thé renewal ofa small tract lease is ‘properly: re- 
jected: where the application -is not filed’ within: ‘the tinié limits im: 
posed by the terms of the lease-and: ‘thé “pertinent regulation‘ of tlie 
. Department in effect when the lease was issued.or on the form-re-;.-...;-; 
quired by the regulation in effect when the lease expired_-++-------,. SV 
SOLDIERS’ | ADDITIONAL HOMESTEADS: 
GENERALLY. sg Meurer ey seatag tees wise a Eee 1 ghee 
ip Applicants: for: lands: selsetea ander the soldier’ s s aaditional liomnestead 
law are not entitled to d' hearing ‘under ‘the Administrative Proce 
‘dure Act-where the right of the. applicant. to select an additional... 
entry is recognized and. the sole: issue is ‘whether, the. lands: selected | 
can be proper dy, classified a as suitable for selection under. the law-_—- 395°: 


- CLASSIFICATION Bee atte 


“9 An application for soldiers’ ‘additional homestead entry. is s properly, bere: 
denied where the lands applied for are’ heavily timber ed. and ‘rough, a > 


"Page 














Le B95 





the Jands are’ ‘of ‘the’ ‘type’ subject ae antas ‘under ‘the: Soldiers’ 
Additional Homestead “Act and that; if- they are, ‘that their disposi? ; 


- tion would be in the public interest: 


STATUTORY CONSTRUCTION 
GENERALLY we ou 








lead to: ‘Absurd or unfair’ results; there i is ‘nd basis ‘for’ departing from 
that language’ ‘evén ' “though it* seems to ‘be’ broader than’ the prob: 





ADMINISTRATIVE CONSTRUCTION 
woes In apportioning’ ‘Federal funds for: wildlife restordtion purposes qindér Pot 
section a of ‘the’ Pittman-Robertson’ wet! (50° “Stat: 918; 16 US: Ss. C. 
6690) “as ame led; ‘the Secretary’ of: the” Interior should include ‘ds - 
“Jicense: holders ‘of’ “each’ State” all’ ‘individtials” ‘to whom, a State, 
has issued’ one’ or ‘more liéenses’} “he should ‘not. tnclude‘ ‘aly licenses 
issued bya State Swhen> under ‘State jaye more | than: one license: wmiay ete ee 
be issued. ‘to-a~single individual. : 219 
3. In apportioning ‘Federal funds for. wildlife purposes under section 4 ~ 
of the Pittman-Robertson Act the Secretary of the Interior, acting 
through, such rules and regulations as he deems. appropriate, is en- 














able: intent of “the Oonpress=sa022-sion26ses-s 292. 
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STATUTORY CONSTRUCTION—Continued 
ADMINISTRATIVE CONSTRUCTION—Continued 
titled to require from: each: State to which che. apportions funds;:2 
duly executed certificate .of : the number of license ‘holders in. the 
- State before he determines the amount of the annual sums epee 


to that State under the act__--___..- aE Te 


LEGISLATIVE HISTORY 


“: Page 


219 


4, The legislative history of the Hawaii Statehood Act Gisatigs Snowe. = 


that Congress authorized: the. Territorial Governor to, continue. to. 


discharge the duties of his Territorial office while seeking elective 
' office in the new State government.._._____-___ ig Peta 


SURVEYS OF PUBLIC LANDS 
“*. GENERALLY 


1. An oil and gas Taaee offer is properly. rejected as to surveyed. lands 


which are not described in conformity with the most recent mee 

of survey__..—----.—--~ ees ot Se a 
SWAMPLANDS. kiac : 
1. Unsurveyed school sections found upon survey to be swamp in char- 


acter pass to the State of Wisconsin, in accordance with the general 


rule, if at all, under the school grant and not the later Prampland 


TAYLOR GRAZING ACT 
CLASSIFICATION 
“A. In determining whether to alspose: of public lands ade have been 
withdrawn by Executive. Order 6910, ‘the Department must, pursuant 
to Section 7 of the. Taylor Grazing. Act, determine both that the lands 
are of the type subject to disposition under the ‘Soldiers’ Additional 


Homestead Act and that,, if. they - are, that their. disposition would 


be. in. the public. Ea Saar een cae esraaaie mete Renews 


TRESPASS. 
GENERALLY 


281 


281 


186 


395 


he & grazing licensee who grazes a univer of Snamaain in. | excess of. ‘ate rs 


number covered by. his existing grazing license is. properly charged .. 


with ‘wilful. trespass. ‘upon the public domain and: subjected to dis- 
ciplinary reduction of his grazing: license where. the circumstances 
do not comport. with the notion that he acted in good faith. and 


innocent mistake_____-___ ee oh Se ee si I ee 


| MEASURE OF DAMAGES 


2.. The grazing of an excess number of cattle within an area. covered 
by. an individual grazing allotment constitutes a trespass on public 


land even though a- portion of the. area is privately- -owned land 
enclosed by a fence and. damages for such trespass are properly 
computed on the basis of the number of cattle in excess of the allot- 
ment, - the length of such unauthorized grazing, and a reasonable 
charge for the forage thus consumed.__-.--—---~--~-----~------~ 
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‘WITHDRAWALS AND RESERVATIONS 
| EFFECT OF 


1. Section 6 of the act of February 28, 1958, does not give the Secretary | 


of the Interior authority to issue oil and gas leases, with the con- 
currence of the Secretary of Defense, on lands in existing with- 
drawals: which expressly prohibit mineral leasing_-_____--_.--__ 

- POWER SITES 
2. The dismissal of a protest against the conditional allowance of a 


placer mining claim under the act of August 11, 1955, is proper | 


where the evidence supports the conclusion that placer mining oper- 


ations would not. substantially interfere with other uses of the land — 


included within the placer claim. _—~--------------- EE ae TAO Eee 


WORDS AND PHRASES 


1, Commensurability. “Commensurability,” as used in connection with 
_the Federal Range Code, refers to the number of livestock which 


can be properly supported for a designated period of time from the’ 


soraees and feed produced: on. ie sonra base Beet Sea ete 
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